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Southern  Diitriet  of  New  York,  n. 

BE  IT  REMEMBERED,  that  on  the  sixth  day  of  October,  A.  D.  1824, 

in  the  forty-ninth  year  of  the  Independence  of  the  United  States  of  America^ 

I*  S.      William  Gould  and  David  Banks,  of  the  said  district,  haye  deposited  in  thb 

»  .  office  the  title  of  a  book,  the  right  whereof,  they  claim  as  proprietors,  in  the 

words  following,  to  wit : 

"  Reports  of  Cases  argued  and  determined  in  the  Supreme  Court ;  and  in  the  Court 
for  the  Trial  of  Impeachments  and  the  Correction  of  Errors,  of  the  State  of  New  York. 
By  Eiek  Cowen,  Counsellor  at  Law.    Vol.  II." 

In  conformity  to  the  Act  of  Congress  of  tho  United  States,  entitled  "  An  Act  for  the 

»    '   -         encouragement  of  Learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books,  to  the 

,        authors  and  proprietors  of  such  copies,  during  the  time  therein  mentioned."    And  also  tu  an 

'    Act,  entitled  **  an  Act,  supplementary  to  an  act,  entitled  an  Act  for  the  encouragement  of 

Learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books,  to  the  authors  and  proprietors 

of  Bocb  copies,  during  the  times  therein  mentioned,  and  extending  the  benefits  thereof  to 

the  arts  of  dengning,  engraving,  and  etching  historical  and  other  prints." 
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PREFACE. 


The  legislature  having  repealed  the  remedy  by  certiorari  from 
a  Justice's  Court,  except  as  to  the  city  of  New  York,  the  follow- 
ing volume  will  be  found  to  contain  but  few  cases  on  this  subject 
Perhaps  they  should  hereafter  be  dropped  entirely  in  our  reports, 
except  where  they  relate  to  the  city  of  New  York,  or  to  the 
practice  upon  the  writ  of  certiorari  generally. 

In  relation  to  the  more  important  and  novel  cases,  I  could  have 
saved  myself  no  little  labor,  indeed  the  greatest  and  most  difficult 
labor  of  reporting,  had  I  confined  myself  to  the  statement  of  the 
case,  the  points  raised,  and  the  opinion  of  the  Court,  leaving  the 
arguments  of  counsel  entirely  out  of  view ;  but  I  found  myself 
admonished,  both  by  precedent  and  propriety,  that  such  a  course 
would  be  a  neglect  of  duty ;  and  it  follows,  that  designedly  to 
to  give  a  very  partial  history  of  those  arguments,  would  be  so 
only  in  an  inferior  degree.  They  lead  the  mind  to  consider  and 
understand  the  point  of  decision.  They  exhibit  the  doubts  in 
which  it  was  involved,  and  the  difficulties  to  be  removed — test 
the  accuracy  and  weight  of  the  decision — and  not  unfrequently 
are  an  essential  link  of  connection  and  application  between  the 
case  stated  and  the  opinion  of  the  Court  It  is  not  unusual,  both 
in  England  and  in  this  country,  for  the  Judge  to  content  himself 
with  simply  giving  the  opinion  of  the  Court,  referring  for  the 
reasons  in  its  support  to  the  argument  of  counsel  by  which  it  wa» 
sustained. 

Those  acquainted  with  the  character  of  the  able  counsel  who 
grace  the  bar  of  the  Court  of  Errors  and  Supreme  Court,  will  not 
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IV  PREFACE. 

be  surprised,  if,  "  beside  the  substance^  I  have  been  often  struck, 
with  the  form  of  an  argument,"  and  wiU  excuse  the  attempts  I  have 
sometimes  made  to  retain  both  in  the  report.  Knowing,  as  I  do 
the  great  respect  which  their  honors  of  the  Senate,  the  Chancel- 
lor and  Judges,  entertain  towards  the  bar,  and  how  highly  they 
appreciate  the  assistance  derived  from  counsel  in  the  decision  of 
causes,  I  feel  that  this  alone  is  a  sufficient  warrant  for  the  at- 
tempt to  enrich  these  reports  with  their  researches.  Entertain- 
ing these  views,  I  have  endeavored  to  preserve,  at  least,  the  sub- 
stance of  arguments,  though  I  am  sensible  how  many  times  this 
has  been  but  an  endeavor.  It  is  not  unusual,  in  the  Court  of 
Errors,  for  the  discussions  of  counsel,  in  a  single  cause,  to  occupy 
several  days.  These,  in  the  fullest  warrantable  report,  must  be 
reduced  comparatively  to  a  very  narrow  compass.  In  doing 
this,  the  form  of  the  argument  may  be  entirely  lost,  and  its  mat- 
ter greatly  diminished.  So  of  some  cases  in  the  Supteme  Court 
All  I  dare  hope  is,  that  they  will  be  found  to  have  been  preserv- 
ed with  a  fidelity  and  success  which  bears  some  reasonable  pro- 
portion to  the  nature  of  the  undertaking. 

I  must  again  remind  the  profession,  that  most  of  these  reports 
are  composed  from  my  notes  of  oral  arguments  and  opinions 
taken  in  Court  Ahnost  the  only  exceptions  are,  the  opinions  of 
the  Chancellor,  Judges  and  Senators,  in  calendar  causes,  in  most 
of  which,  though  not  in  all  of  these,  copious  notes  are  obligingly 
furnished  by  the  Judge  who  gives  the  opinion.  I  mention  these 
facts  that  any  inaccuracy  or  obscurity  of  expression  which  may 
have  intervened,  shall  be  imputed  to  the  proper  source.  They 
lie  between  me  and  the  printer.  The  amazing  extent  and  weight 
of  judicial  business  in  which  their  honors  are  engaged,  forbid 
them,  or  any  other  men,  under  the  like  circumstances,  to  do 
much  more  than  attend  to  its  immediate  disposition,  without  re- 
vising opinions  in  cases  which  are  to  be  reported. 
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ARGUED  AND  DETERMINED 


IN  THB 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 

AND 

THE   CORRECTION  OF   ERRORS 

OF  THE 

STATE  OP  NEW  YORK, 

IN  SEPTEMBER  AND  DECEMBER,  1823. 


Memorandum. — During  the  last  vacation,  Chancellor 
Kent  having  arrived  at  the  age  of  sixty,  Nathan  San- 
ford,  Esq.,  counsellor  at  law,  was  appointed  his  successor. 
(Chancellor  Sanford's  commission  bears  date  the  1st  day 
of  August,  1823. 

Joseph  Spencer,  Esq.,  Senator,  died  shortly  after  the 
close  of  the  April  session,  1823. 

Samuel  Beardslet,  Esq.,  Senator,  having  been  ap^ 
pointed  District  Attorney  of  the  United  States,  for  the  Nor* 
them  District  of  New  York,  resigned  his  seat  in  the  senate^ 
daring  the  last  vacation. 


William  Seymour,  Appellant, 

against 

Eliza  Ann  Ellison  &  others,  heirs  of  Thomas  Ellison 

deceased,  Respondents. 


cutmit 


Sept.  11, 1823.  This  cause  being  called  in  its  place  on  the  -^^^^ 
calendar,  the  Hon.  S.  R.  Betts,  Judge  of  the  second  Cir-  be  allowed  to 
cait,  stated  to  the  Court  that  he  had  been  originally  con-  ^^  ** 

ToL.  II.  3 


14  CASES  IN  THE  COURT  OF  ERRORS 

ALBANY,    cemed  for  the  respondents ;  and  had  argued  for  them  in  the 

Sept  1823.    Cqutj  Qf  Chancery,  where  he  was  their  only  counsel ;  that 

Seymour     on  his  appointment  as  Circuit  Judge,  Mr.  John  Wellb* 

V. 

Ellison.  

*8KKTCH   or  THE   UFB   AND  CHAEACm   OF  MR.   WBLU. 

ill  the  court  of 

^^ron.  ^^  ^  ^y  °^  means  the  least  testimony  to  the  high  stand  which  the  lata 

Whether  an  John  Wells,  Esq.,  occupied  at  the  bar  of  this  state,  that  his  death  dersnged 
attorney ,c^n-  ^j^j  shortened,  in  a  very  considerable  degree,  the  calendar  of  the  present 
holds'  as  "®"Bi<>i^*     Repeated  applications  were  made  and  granted  for  the  postpone- 

suchf  an  ofice  ment  of  arguments  to  the  next  term,  with  a  view  to  the  preparation  of  other 
or  public  counsel.     Upon  making  one  of  these  motions,  Mr.  B.  F.  Butler  took  occa- 

the  *  meaninc  '^^  ^^  bestow  a  brief  and  extemporary,  but  beautiful  and  appropriate  eulo- 
of  the  7th  sec-  gium  upon  the  memory  of  this  distinguished  advocate.  The  bar  of  Albany, 
tion  of  the  5th  „^^  those  attending  Court  from  difierent  parts  of  the  stote,  assembled  at  the 
constitution  ?  Court  room  in  the  Capitol,  (the  late  Chancellor  Kent  in  the  chair,}  and,  on 
Qneie.  motion  of  the  late  Chief  Justice  Spencer,  resolved  to  wear  the  accnstomed 

badge  of  mourning  for  thirty  days.  A  similar  meeting  was  holden,  and  simi- 
lar resolutions  passed  by  the  bar  of  the  city  of  New  York  ;  and  the  obituary 
notices  of  the  day  abounded  with  very  just  remembrances  of  Mr.  Wells' 
worth  and  genius.  He  was  indeed  the  pride  of  our  bar ;  and  I  need  make 
no  apology  for  occupying  this  place  in  presenting  his  snrviving  brethren  of 
the  profession  with  such  particulara  of  his  life  and  character  as  have  come  ts 
my  knowledge. 

John  Wells  was  bom  on  the  farm  now  owned  by  Mrs.  E.  Davis,  about 
one-half  mile  south  of  the  present  village  of  Cherry  Valley,  in  the  county  of 
Otsego,  in  this  state.  The  accounts  as  to  the  time  of  his  birth,  which  I  have 
been  able  to  obtain,  differ,  between  1769  and  1770.  The  surrounding  coun- 
try was  then  a  wilderness.  During  the  war  of  the  revolution,  which  shortly 
followed,  the  settlement  where  he  was  bom  took  its  (till  share  in  the  horrors 
and  craelties  of  Indian  warfare;  and  has  recently  been  distinguished  by 
lying  in  the  neighborhood  which  Mr.  Cooper  selected  as  the  scene  of  his 
beautiful  novel,  "  The  Pioneers."  Wells'  paternal  grand  parents  were 
both  natives  of  Ireland  and  formed  a  part  of  a  little  band  of  colonists,  who, 
several  years  before,  penetrated  the  then  extensive  wilds  of  that  region, 
and  settled  in  the  Valley  where  the  village  now  stands.  His  maternal 
grand-father  was  the  Rev.  Mr.  Dunlap,  who  came  also  from  Ireland  with 
the  colonists. 

His  father,  Robert  Wells,  owned  a  farm  in  Cherry  Valley,  on  which  he  re- 
sided in  1778,  with  his  wife,  by  whom  he  had  five  children,  John  being  the 
second.  These,  together  with  an  unmarried  brother,  John,  and  a  maiden 
sister,  Jane,  composed  his  family,  who,  with  him,  were  the  only  descendants 
of  the  patemal  grand-father,  that  bore  the  name  of  Wells. 

During  the  summer  of  that  year,  the  indications  of  a  descent  from  the 
savages  were  so  numerous  and  striking,  that  the  father  became  seriously 
apprehensive  for  the  safety  of  his  family;  and  he  accordingly  removed 
them  to  Sehenectady,  as  a  place  of  greater  secarity.    But,  m  the  atttomn, 
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had  been  engaged  as  counsel,  the  melancholy  news  of  whose    albant, 
death  had  just  been  received.    In  consequence  of  this  event,       ^  ^ 


hl§  fean  Babsiding,  they  returned,  &nd  arrived  at  the  farm  on  the  11th  of 
November,  with  the  exception  of  his  son  John.  He  had  some  time  before 
been  placed  by  his  father  at  school  in  Schenectady ;  and  having  Jbecome 
moch  eagagied  in  his  juvenile  studiesi  and  being  moreover  a  great  favorite 
of  his  aunt  Eleanor  Wilson,  with  whom  he  boarded  at  thai  place,  it  was  de- 
termined that  his  progress  as  a  learner  should  not  be  interrupted,  and  he  was 
left  to  continue  his  attendance  at  school.  It  was  probably  owing  to  this  cir- 
cumstance, that  he  survived  the  conflagration  and  murders  which  soon  after 
desolated  the  neighborhood  of  his  birth. 

His  father's  family,  with  several  of  his  neighbors,  who  had  been  driven 
abroad  at  the  same  time,  and  for  the  same  cause,  had  been  lulled  into  a  fa- 
tal security  by  those  false  appearances  which  their  aboriginal  enemies 
knew  too  well  how  to  practise;  and  on  the  11th  November,  1778,  almost 
crery  family  resident  at  the  Valley,  had  thus  been  lured  to  return  within 
reach  of  the  tomahawk.  During  the  same  month  of  November,  and 
but  a  few  days  after  Wells*  iiamily  had  reached  the  Valley,  the  celebrated 
Brandt,  learning  that  the  harvest  of  his  vengeance  was  full,  seized  the  op- 
portunity to  effect  a  descent  which  he  had  for  a  long  time  meditated.  This 
chief,  with  one  of  the  Butlen,  at  the  head  of  a  party  of  savages  and  their 
British  allies,  advanced  upon  the  Valley  in  the  night ;  and  the  connections 
of  yoang  Wells  were  among  the  first  who  fell  victims  to  their  fury.  AU 
his  relations,  resident  at  the  farm,  were  murdered ;  Mrs.  Dunlap,  his  ma- 
ternal grand-mother,  then  living  at  the  Valley,  shared  the  same  fate ;  and 
her  hosband,  with  other  members  of  her  family,  were  taken  prisoners. 
His  paternal  residence  was  burnfed  to  ashes,  and  the  whole  settlement 
piitndered  and  finally  destroyed.  Young  Wells  had  a  brother  Samuel,  who 
wrs  older  than  himself,  by  about  two  years,  Robert  and  William  who  were 
younger,  and  a  sister  Eleanor,  aged  about  five  years.  His  youngest  brother 
was  not  more  than  six  months  old  Indeed,  the  massacre  of  Cherry  Valley 
one  of  the  most  awfal  illustrations  of  the  rule  which  governs  In- 
mrlare :  '*  The  indiscriminate  destruction  of  all  ages,  sexes  and  con- 
ditions." 

Cut  off  at  this  early  age  from  the  tenderest  attaehments  of  life,  and  left 
(like  Logan)  without  one  living  mortiA  who  was  naturally  and  immediately 
iBterested  in  his  fate,  young  Wells  would  have  been,  either  abandoned  to 
pofeity  and  wretchedness,  or  bent  down  to  the  ordinary  drudgery  of  life,  had 
sst  hii  warm-hearted  and  affectionate  aunt,  Mrs.  Wilson,  interposed  in  his 
behaM^  and  formed  him  to  a  higher  destiny.  For  his  future  prospects  in  Ufe, 
dbe  saw  him  thrown  entirely  upon  her  friendship  and  resources ;  and  though 
I  eamoC  learn  that  the  latter  were  very  ample,  he  found  the  former  not  of 
smahine  character  to  be  dissipated  by  the  dark  cloud  which  had  ga- 
orer  his  fortunes.  Through  her  exertions,  which  were,  of  course, 
■ad  aided  by  her  very  kind  and  generous  husband,  he  enjoyed  the 
•ppottonity  for  acquiring  an  education  which  the  eowntry  then  affbided. 


Seymour 

V. 

Ellison. 
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ALBANY, 

Sept  1833. 

^  ■ 

Seymoor 

V. 

EUiwn. 


the  respondents  were  without  counsel ;  and  he  submitted 
whether  it  was  proper  for  him  to  argue  their  cause  in  this 
Court. 


He  continued  Mveral  yean  at  the  grammar  echool  in  Schenectady,  whence 
hk  aunt  Wilson  removed  to  Long  Island,  where  he  studied  with  the  Rev. 
Mr.  Cutting,  of  Jamiaca.  He  was  afterwards  at  school  in  New  York  and 
at  Newark  (New  Jersey,)  at  which  last  place  he  finished  his  studies  prepa- 
ratory  to  entering  college.  He  pursued  his  collegiate  course  at  Princeton, 
where  he  graduated  in  1788,  having  an  oration  assigned  him  as  his  part  in 
the  conunencement  of  that  year.  He  took  both  the  degrees  of  A.  B.  and  A. 
M.  at  this  college. 

Though  of  an  age,  at  the  time,  not  fully  to  realize  the  appalling  story  of 
Brandt's  descent,  and  the  fate  ^f  his  family  and  neighborhood,  yet  accom- 
panied as  it  was  by  scenes  of  similar  cruelty,  occurring  throughout  the 
whole  period  of  the  revolution,  the  mental  wound  which  he  had  received 
was  deepened  by  the  dreadful  associations  continually  brought  back 
to  his  memory  ;  and  the  recollection  of  his  early  loss  finally  made  a  perma- 
nent impression  upon  his  mind.  His  health  not  being  the  best,  and  his  strug- 
gles to  excel  as  a  scholar  unremitted  and  severe,  these  causes  com- 
bined, gave  him,  at  one  time,  an  air  of  melancholy  and  premature  decay. 
Just  before  the  close  of  his  studies  at  Princeton,  his  friends  entertaining 
serious  apprehensions  that  he  was  in  a  hopeless  decline,  he  left  college, 
for  a  short  time,  pursuant  to  their  advice,  with  a  view  to  recruit  his 
health.  The  experiment  succeeded  in  a  very  considerable  degree;  and 
he  was  enabled  shortly  after  to  return,  and  complete  his  course  of  classical 
studies. 

After  graduating,  he  must  shortly  have  entered  upon  his  clerkship ;  for 
his  license  as  attorney  was  sigrned  in  1791.  This  clerkship,  together  with 
the  professional  studies  accompanying  it,  he  pursued  principally  with  Mr. 
Edward  Griswold,  then  in  full  practice  as  attorney  and  counsel  in  the  city 
of  New  York.  Mr.  Griswold,  some  time  since,  retired  from  business  and 
now  resides  at  Hempstead,  in  Queens  county,  (L.  I.)  He  had  arisen  to 
very  high  reputation  in  his  profession.  As  a  proof  that  he  eminently  de- 
served this  reputation,  it  is  enough  to  mention,  that  after  a  retirement  of 
several  years,  he  is  still  sought  out  and  consulted  with  the  greatest  advan- 
tage and  deference,  by  some  of  the  most  eminent  counsel  in  the  city  of 
New  Yoik  ;  and  this  too  upon  the  most  intricate  heads  of  the  common  law. 
Col.  Burr  lately  mentioned  to  mo  that  Mr.  Griswold  was  the  only  man 
be  ever  saw  who  loved  the  black -lettered  lore  of  the  common  law  frn:  its 
own  sake;  and  Mr.  Wells,  in  the  full  lenith  of  his  reputation,  always 
■poke  of  the  professional  habits  and  acquirements  of  his  early  tutor  and 
(Hend,  in  terms  of  the  highest  respect  The  example  alone  of  such  a  man 
must  have  been  of  very  great  advantage  to  his  pupil ;  and  I  am  told,  that 
fai  one  respect,  at  least,  there  was  a  remarkable  similarity  between  them : 
Hiif  was  in  a  most  powerful  and  singular  habit  of  mental  abstnotion, 
which  enaUod  thfliii  to  nt  down  in  the  midst  of  their  families,  or  a  erowd 
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Root,  President.    This  question  will  depend  on  the  con- 
struction of  the  seventh  section  of  the  fifth  article  of  the 


of  company,  separate  Uiemselyea  from  the  eportS)  or  the  basmeiai  or  the 
noise  around  them,  and  insulated  and  deaf  to  every  thing  that  was  passing, 
pursue  their  studies  equally  unconscious  of  any  thing  like  interruption,  as 
in  the  deept«t  retirement  of  the  closet 

On  concluding  his  clerkship,  Mr.  Wells  was  thrown  upon  his  own  resour- 
ces; and  these  were  nothing  beyond  his  profession.  He  immediately 
opened  an  office  at  a  room  in  Pine  street,  New  York ;  but  though  the  stores 
of  legal  knowledge,  which  he  had  laid  in  during  his  clerkship,  must  have 
been  more  ample  than  usual,  his  industry  great,  his  attendance  upon  his 
office  constant,  and  the  execution  of  what  business  was  committed  to  his 
hands,  faithful ;  yet,  absolutely  precluded  from  the  more  splendid  labors 
of  the  forum,  by  lacking  the  degree  of  counsel,  wanting  in  connections, 
and  those  friends  who  could  successfully  take  any  immediate  interest  in  his 
professional  success,  and  located  among  a  large  number  of  attorneys,  who 
had  in  a  measure  monopolized  the  management  of  those  suits  which  are  the 
most  valuable  to  this  class  of  the  profession,  it  is  not  singular  that  during 
the  time  which  intervened  between  his  first  and  second  law  degree,  his 
prospects  should  have  been  discouraging.  His  business  was  accordingly 
very  limited ;  afibrding  him  but  a  scanty  livelihood.  But  he  was  not  yet 
80  for  disheartened  as  to  relax  in  his  studies ;  and  he  came  to  the  bar,  af- 
ter the  ordinary  term  of  practice  as  an  attorney,  well  prepared  for  the 
higher  duties  of  the  profession.  His  license  as  counsel  was  signed  in  1795. 
He  still  continued  his  practice  in  Pine  street,  his  business  receiving  some 
triflmg  accessions,  but  not  to  an  extent  which  would  be,  in  the  least,  flat- 
tering to  the  most  sanguine  temper ;  and,  for  several  yean  afterwards,  he 
pursued  the  humble  avocation  of  a  mere  collecting  attorney  under  very  dis- 
couraging prospects. 

The  step  was  deemed  a  hazardous  one  by  his  acquaintances,  when  he 
added  to  his  other  expenses  by  undertaking  the  charge  of  a  family  in  the 
city  of  New  York,  where,  even  at  that  early  day,  the  maintenance  of  a 
rank  and  appearance  necessary  to  command  respect,  required  means  far 
beyond  his  reach.  The  anxiety  to  fulfil  an  early  matrimonial  engagement, 
seemed,  therefore,  to  have  got  the  better  of  his  prudence,  when  in  1796,  he 
intermarried  with  Miss  Lawrence,  daughter  of  Mr.  Thomas  Lawrence,  of 
Newtown,  Queens  County,  (L.  I.)  This  respectable  lady,  though  not  por- 
tionless, did  not  bring  an  accession  to  Mr.  Wells*  means  of  living,  which 
would  have  prevented  his  future  embarrassment  under  a  less  fortunate 
torn  of  his  prospects,  than  afterwards  followed.  But  she  brought  him  what 
WIS  more  important :  an  intelligence ;  evenness  of  temper ;  patience  and 
fortitude,  which  enlightened,  sustained  and  smoothed  his  passage  along  an 
obscure  and  rugged  path  to  fortune  and  eminence ;  illumined  the  gloomy 
period  of  adrerse  vicissitude,  and  cheered  his  rising  hopes  with  the  smile  of 
sympathy  and  afiection. 


ALBANY, 
Sept   1833. 
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ALBANY, 
Sept  1823. 

V. 

EUison. 


constitution.    I  mention  the  ground  upon  which  the  deci- 
sion should,  in  my  opinion,  be  placed,  with  a  view  that  the 


There  is  nothing  m  Mr.  Wells*  hiatory,  manifesting  that  precocity  of 
intellect,  or  those  intuitive  off-hand  powers  at  the  bar,  which  has  proda- 
ced  so  many  instances  of  premature  and  rapid  elevation,  in  the  morning 
of  manhood.  Indeed,  these  are,  in  general,  but  equivocal  arguments  for  a 
well  earned  and  stable  reputation.  Too  often  does  such  a  genius  blase 
forth  with  a  fire  and  imagination  sustained  by  very  scanty  materials,  and 
exhibiting  but  a  short-lived  beauty.  It  glides  before  us  like  a  meteor  along 
the  sky,  till  exhausted  by  the  excess  of  its  own  brilliancy,  it  sinks  in  dark- 
ness, and  is  extinguished  forever. 

It  is  remarkable,  that  with  Mr.  Wells,  possessing  the  strength  which  he 
afterwards  exerted,  not  only  the  ordinary  duties  of  his  profession,  but  even 
his  legal  studies  should  have  been  rather  a  matter  of  necessity  than  choice. 
He  has  frequently  been  heard  to  declare,  that  previous  to  1804,  a  snug  him 
and  five  hundred  dollars  would  have  separated  him  forever  from  his  pro* 
fession.  He  was  attended  with  a  modesty,  a  diffidence,  an  unassuming  tem- 
per, which  he  overcame  with  the  greatest  difficulty ;  and  it  was  with  pain 
and  reluctance  that  he  commenced  his  career  in  the  more  publit  walks  of 
his  profession.  That  he  entertained  serious  thoughts  of  abandoning  it  for- 
ever, between  the  years  1801  and  1804,  there  is  little  doubt ;  for  it  was  dur- 
ing this  period  that  he  sought  for  and  obtained  the  post  of  assistant  editor  to 
one  of  the  newspapers  in  the  city  of  New  York. 

Those  warm  political  contests  by  which  our  country  was  distinguished 
during  the  period  of  his  more  retired  labors,  among  the  choice  spirits 
which  it  called  into  action,  did  not  leave  Mr.  Wells  unemployed.  His  pen 
had  been  much  engaged  in  the  defence  of  his  political  friends  and  their 
measures,  as  well  as  in  severe  criticisms  upon  the  measures  and  men  of 
the  adverse  party,  in  the  course  of  which  he  had  produced  several  of  the 
most  respectable  essays  with  which  the  newspapers  of  the  day  abounded. 
Few  of  these  are  preserved,  (an  event  perhaps  not  to  be  regretted)  and 
they  were  in  no  other  respect  useful  to  him  than  as  exercises  in  composi- 
tion. In  this  point  of  view  they  were  much  more  so  than  is  usual,  from 
the  hasty  manner  in  which  they  are  produced.  But  with  him,  having 
considerable  leisure,  and  being  determined  to  make  them  a  source  of  im- 
provement, he  was  able  to  bestow  all  the  attention  of  an  Addison  upon 
the  style  of  his  productions.  Almost  the  only  flattering  distinction  which 
he  had  received  frx)m  any  of  his  party  arose  from  this  cause :  The  late 
General  Hamilton,  having  read  in  the  newspaper  some  very  fine  anony- 
mous articles,  traced  the  authorship  to  Mr.  Wells.  On  this  occasion,  I  am 
told,  he  ascertained  his  residence,  sought  him  out,  and  complimented  him 
ibr  the  genius  he  had  displayed  in  the  character  of  a  political  essayist. 
This  flattering  attention  from  the  leader  of  his  party,  who  was  himself 
truly  a  model  of  fine  writing  in  the  same  department,  probably  strength- 
ened Mr.  Wells'  determination  to  turn  editor.    The  employment  affotded 
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question  whether  the  Chancellor  and  Judges  can  act  as  i  albant, 
counsel,  may  be  definitively  settled.    The  proposition  of    S^P^  ^833. 

Seymour 

EUliaon. 
him  a  prdbttUe  relief  from  the  preerare  of  poverty ;  and  he  believed  himself 

more  peculiarly  qualified  to  ihine  in  this  than  in  any  other  porsuit 

There  is  an  anecdote  of  Mr.  Wells,  relating  to  the  period  of  his  editor- 
ship, which,  as  it  accords  with  his  exalted  character  for  morality  during  his 

whole  life,  may  not  be  improperly  inserted  here.    Mr. ,  a  friend  of  his, 

being  invited  to  the  field,  at  a  period  when  the  practice  of  duelling  was 
deemed  most  genteel  and  £uhionable,  in  the  city  of  New  York,  called  upon 
Wells  to  act  as  his  second.  This  he  very  cheerfully  and  readily  undertook ; 
bat  with  a  degree  of  adroitness  almost  without  a  parallel  in  those  times,  he 
succeeded  in  settling  the  dispute  without  a  meeting,  and  this  even  to  the 
satisfaction  of  those  who  entertained  the  greatest  scraples  whether  the 
(then)  rigid  code  of  honor  could  be  satisfied  without  Mood  or  the  brand 
of  cowardice  upon,  at  least,  one  of  the  parties.  At  a  time  when  the  laws 
of  honor,  like  those  of  Draco,  may  be  said  literally  to  have  been  written 
in  blood,  it  is  no  mean  compliment  to  the  dexterity  of  Wells,  that  he  should 
have  been  enabled  to  compass  such  an  object,  in  so  satisfactory  a  manner. 
To  distinguish  away  a  trial  by  battle,  pending  between  two  hot  political 
combatants  of  that  era,  by  setting  up  an  exception  in  the  law,  and  convin- 
cing the  Court  of  its  existence,  shows  that  he  was  not  a  proficient  in  the 
common  law  alone.  "  It  may  be  truly  said  of  him,  (as  of  another  eminent 
lawyer)  that  he  could  walk  a  narrow  isthmus,  between  opposing  doctrines, 
where  no  man  dared  to  follow  him !" 

The  station  of  an  editor,  it  may  well  be  supposed,  was  the  last  which 
would  inspire  a  confidence  in  the  client,  that  his  professional  business,  of  an 
every  day  character,  would  be  faithfully  attended  to ;  and  his  ordinary  in- 
come as  a  lawyer,  small  as  it  had  been,  was  probably  diminished  by  this  cir- 
cumstance. But  in  the  end  it  proved  what  it  is  said  the  conduct  of  the 
Edinburgh  Review  was  to  the  famoos  Scotch  advocate,  Mr.  Jefiey,  *'  both 
fiiendly  and  hostile  to  him  as  a  barrister.**  His  after  effi»rts  at  the  bar  showed 
him  a  splendid  illustration  of  Lord  Bacon's  maxim,  that  writing  forms  the 
correct  man.  But  this  alone  is  not  the  most  striking  point  of  view  in  which 
it  infloenced  his  success  as  an  advocate.  It  finally  proved  the  direct  and 
leediDg  cause  of  bringing  him  before  the  public  with  that  Maze  of  talent 
(kng  hidden  by  the  force  of  adverse  circumstances)  which  shone  with  a 
brightening  lustre  to  the  latest  period  of  his  life. 

The  late  Mr.  Cheetham,  (at  the  time  of  which  I  am  speaking)  edited 
the  leading  paper  of  the  majority.  As  such,  he  had  recognized  in  Mr.  Ed- 
itor Wells,  his  most  formidable  antagonist  in  the  political  tournament. 
Chestham  had  been  prosecuted  in  the  Supreme  Court  of  this  state,  by  Mr. 
W.  S.  Smith,  the  son-in-law  of  the  late  President  Adams,  for  a  libel,  pub- 
Itibed  in  the  "  American  Citizen,*'  a  paper  then  edited  by  Cheetham.  This 
pvhiiealion,  which  reflected  very  severely  upon  the  conduct  and  charac- 
ter of  Mr.  Smith,  a  leadmg  member  of  the  minority,  called  forth  their 
giMftset  animosity,  embittered  by  their  recent  defeat  in  the  state.     I^- 
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Judge  Betts  affords  an  opportunity  for  making  a  final  dis^ 
position  of  the  point,  which  it  is  desirable  should  be  done. 


couraged  by  the  hope  of  wounding,  and  perhaps  prostrating  their  oppo- 
nents, by  the  dettmction  of  their  fayorite  editor,  they  had  arrayed  against 
him  a  veteran  host  of  talent,  as  one  means  of  compassing  their  object 
Cheetham  and  his  friends  perceived,  that  in  justice  to  themselves,  a  forod 
should  be  placed  upon  the  defensive,  qualified  to  meet  and  sustain  the  at- 
tack with  the  most  formidable  front,  and  the  greatest  possible  firmness  and 
efiect.    And  though  little  hope  was  entertained  of  parrying  or  repelling  it 
entirely,  it  was  believed  that  proper  arrangements  would  mitigate  the  blow, 
and  prevent  any  decisive  consequences  which  might  otherwise  follow  the 
defeat     Reasoning  from  the  force  with  which  Wells  had  wielded  the  pen  in 
the  cause  of  the  minority,  Cheetham  drew  inferences  directly  the  opposite 
to  those  of  his  friends ;  and  contrary  to  their  advice  retained  Mr.  Wells  as 
counsel  in  the  defence.    He  went  farther,  and  accompanied  this  retainer 
with  a  request  that  he  should  not  consider  himself  the  mere  associate  with 
the  other  very  able  counsel  employed  in  the  defence,  but  should  take  a 
leading  part  in  the  conduct  of  the  trial.    The  cause  was  tried  in  the  city 
of  New  York,  (my  informant  thinks)  in  1804     He  did  not,  on  this  occa- 
sion, disappoint  the  high   expectations   which  his  very  partial  client  had 
formed  of  him.    His  defence  was  able  and  masterly,  exhibiting  a  strong, 
distinct  and  accurate  view  both  of  the  law  and  the  facts  of  his  case,  vindi- 
cating those  enlarged  and  liberal  boundaries  which,  founded  in  the  consti- 
tution and  policy  of  his  country,  limit  the  range  of  speech  and  of  the 
press,  in  a  manner  which  would  not  have  derogated  from  the  character 
of  an  ESrskine.    The  result  was  highly  favorable  to  the  defendant    The 
damages  were  mitigated  to  a  trifle,  compared  with  what  was  confidently 
hoped  on  one  side,  and  feared  on  the  other ;  and  a  crowd'  of  listening  citi- 
zens, whom  a  deep  interest  in  the  event  had  drawn  together,  as  specta- 
tors of  the  trial,  were  left  to  the  full  force  of  curiosity  and  wonder,  on  wit- 
nessing the  astonishing  and  apparently  preternatural  metamorphosis  which 
the  young  advocate  had  undergone.    That  a  genius  like  his  should  have 
been  left  to  plod  on  in  tho  drudgery  of  the  profession,  for  a  period  of  thirteen 
years,  in  the  city  of  New-York,  neariy  unnoticed  and  unknown,  with  em- 
ployment so  scanty  as  almost  to  have  driven  him  from  his  profession  in  de- 
spair, seemed  a  reflection  upon  the   audience,  who  had  been  listening  to 
him  with  sensations  of  delight  and   admiration.     But  a  few  weeks,  and 
even  days,  showed  a  disposition  to  atone  for  their  neglect    A  spirit  of  self- 
complacency,  arising  from  a  consciousness  of  his  superior  discernment, 
mingled  with  gratitude  to  Mr.  Wells,  for  his  faithful  exertions  in  the  de- 
fence, drew  forth  in  the  next  American  Citizen,  one  of  the  best  of  those 
pithy  and  energetic  compliments  to  his  young  friend  and  counsellor,  which 
Cheetham  always  knew  how  to  bestow  with  the  finest  efiect    These  things 
were  decisive  of  Mr.  Wells*  fate.    The  giant  was  aroused  from  his  slumbeTSt 
and  stalked  abroad  at  noon-day. 
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From  a  stinted  paucity  of  businesB  and  clients,  whose  risits  had  heretofore 

been  *'  few  and  for  between,*'  he  was  daily  retained  in  caoses  of  ^ater  or 
Um  magnitude.  En|ragementB  multiplied  upon  his  hands,  and  he  soon  bade 
■ifieu  to  his  editorial  iabon,  and  deroted  himself  exdusiyely  to  the  bar« 
Yet  he  was  the  last  to  be  persuaded  of  his  powers,  and  he  would  occasion- 
ally relapse  into  those  fits  of  self-distrust,  which  had  been  one  great  eause 
of  so  long  withholding  him  from  his  proper  rank  in  the  profession.  He  was 
shortly  after  the  trial  of  Smith  y.  Cheetham,  retained  as  counsel  to  defend  a 
cause  in  the  Conmion  Pleas  of  New  York,  a  duty  which  he  discharged  in 
his  finest  manner.  For  this,  he  receired  a  fee  of  fire  dollars.  But  uncon« 
scions  of  his  strength,  and  rising  reputation,  he  forgot  that  even  this  hnm« 
hie  retainer  was  a  debt  due  to  his  talents,  and  construed  it  into  an  act  of 
marked  kindness  and  regard  on  the  part  of  his  cUent  So  grateftil  was  he 
for  what  he  considered  a  ftiTor  personal  to  himself,  that  he  ever  afterwards 
remembered  this  gentleman  with  the  greatest  friendship  and  auction ;  and 
m  his  more  prosperous  days,  anxiously  courted  every  opportunity  of  doing 
hfan  a  feyor.  Mr.  Cheetham  was  never  forgotten  by  him  ;  and,  I  am  told, 
that  the  gratitude  of  the  counsellor  extended  itself  to  the  children  of  the 
eUent,  in  varkms  acts  of  patronage  and  protection,  when  their  father  was 
BO  more. 

By  leading  a  life  strictly  temperate  and  regular.  Wells  had  overcome  the 
firaflty  of  his  constitution,  and  attained  a  state  of  cheerAilness  and  good 
iMaHh;  two  important  and  essential  requisites  to  sustain  the  amazing 
weight  of  professional  labor  which  was  about  to  devolve  upon  him.  His 
ms  was  rapid;  his  practice  became  extensive  and  lucrative.  He  was 
snatched  from  want,  and  placed  in  easy  circumstances,  and  an  increasing 
reputatioo,  both  for  talents  and  industry,  promised  him  a  proportional  en- 
hrgement  of  busmess  and  profit.  He  availed  himself,  fully,  of  all  these 
advantagea.  He  punned  the  study  and  the  duties  of  his  profession  with 
imossaing  assiduity.  He  ftimished  his -office  with  a  respectable  library, 
whieh  he  was  oontiniially  enlarging  in  proportion  to  his  means.  He  appear* 
«d  at  the  bar  of  the  Supreme  Court  for  the  first  time,  in  Elting  and  other§ 
?.  Se&it  and  SeamoMf  (3  John.  Rep.  137,)  in  1807,  where  he  was  sustained 
ky  his  able  friend  and  senior  in  the  profession,  Mr.  J.  O.  HofTraan.  Since 
that  time  his  name  ii  associated  with  almost  every  volume  of  our  juridical 
kiilory. 

Having  taken  up  his  pen  in  the  eause  of  the  minority,  whieh  continued 
•0,  with  very  short  intermissions,  from  1801  to  the  present  time,  he,  of 
eoone,  standing  identified  with  them,  did  not  reap  any  of  those  advantages 
to  whieh  an  active  politician  of  his  intdlectual  rank  mi^t  otherwise  have 
leaked,  as  the  reward  of  his  labor.  He  was,  (I  am  told)  at  one  time,  a  Jus- 
taeo  at  the  Marine  Court  during  the  temporary  ascendancy  of  his  party ; 
bal  vtib  ihia  trifling  esoeptioii,  I  cannot  lean  that  he  was  ever,  in  the  least. 
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Judge  to  act  as  counsel.  It  would  be  plainly  so  in  relation 
to  the  Chancellor  or  Justices  of  the  Supreme  Court ;  and  I 
would  make  the  rule  imiversal. 


indebted  to  office,  either  for  the  profits  or  the  honors  in  which  he  has  so  co- 
piously and  deservedly  shared 

In  1812,  he  was  visited  by  a  severe  domestic  calamity  in  the  death  of  Mm 
Wells,  to  whom  he  had  always  been  very  tenderly  attached.  He  remem- 
bered her  meekness,  her  kind  attentions  in  adversity— she  had  shared  in  his 
prosperity  without  ostentation.  Her  death  brought  back  to  his  mind  associ- 
ations which  awakened  his  early  woes — he  was  a  man,  and  he  mourned  the 
bereavement  But  he  was  a  Christian,  and  he  bade  her  adieu  with  a  fiill 
persuasion  that  he  should  see  her  again ;  that  she  had  gone  to  sleep  for 
awhile,  but  would  shortly  awake  to  happiness  forever. 
.  He  was  married  again  in  1816,  to  Miss  Huger,  of  the  city  of  New  York, 
daughter  of  Charles  Huger,  deceased,  late  of  Charleston,  (S.  C.)  a  highly 
respectable  and  accomplished  lady,  who  survived  him,  and  still  continoes  ts 
reside  with  his  children  at  the  family  mansion. 

His  health  continued  remarkably  fine,  and  almost  without  intennissioD, 
till  within  three  days  of  his  death.  On  Wednesday  evening,  the  3d  Sep- 
tember, 1823,  having  been  actively  engaged  in  business  during  the  day,  he 
returned  to  his  family,  complaining  of  extreme  weakness  and  languor,  for 
which  he  said  it  was  difficult  to  account,  as  he  had  felt  its  approach  bat  for 
a  few  minutes.  He  continued  in  this  situation  during  the  two  following  days, 
with  very  little  pain,  but  attended  by  a  rapidly  increasing  debility.  It  was 
not  till  Saturday,  the  6th  September,  that  any  fears  were  entertained  of  his 
approaching  dissolution,  either  by  himself  or  his  family ;  and  he  expired  a 
few  minutes  after  these  apprehensions  arose,  apparently  falling  asleep  as  if 
from  mere  fatigue  or  exhaustion. 

Mr.  Wells  did  not  aspire  to  the  character  of  an  nnivenal  genius,  and  he 
undoubtedly  selected  his  fort,  or  strong  ground,  when  he  commenced  the 
study  of  the  law.  The  foundations  of  his  reputation  in  this  department 
were,  a  mind  naturally  strong  and  comprehensive,  improved  by  the  usual 
classical  studies,  a  critical  acquaintance  with  English  belles-letters,  and  a  la- 
borious systematic  study  of  the  common  law,  both  in  its  theory  and  practice. 
He  despised  the  character  of  a  mere  sciolist  in  his  profession,  the  tame  and 
idle  spirit  which  wanders  among  glossaries,  digests  and  indices,  content  with 
rules  and  principles  in  the  abstract,  without  knowing  how  they  ever  have 
been  or  can  be  applied.  He  did  not  fear  the  imputation  of  being  a  case- 
lawyer,  because  he  had  traced  the  law  to  its  ancient  sources,  by  looking 
into  and  studying  the  cases  themselves,  instead  of  receiving  them  upon 
trust,  on  the  authority  of  Blackstone,  Comyn,  or  Bacon.  He  was  a  prac- 
tical refutation  of  that  quackery  which  holds  any  strength  of  mind  in  a 
lawyer,  however  great  it  may  be*  a  safe  substitute  for  study  and  authority. 
Accordingly,  his  library  was  early  and  extensively  stored  with  books  of 
common  law,  indiscriminately,  as  well  ta  those  which  relate  to  the  three 
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kmdred  and  ckwely  conneeted  branches  of  international,  maritime  and 
eommercial  law.  As  a  proficient  in  the  latter,  he  was  generally  acknow- 
ledged to  stand  unrivalled  at  our  har.  His  law  books  and  cases  had  a 
decided  preference  with  him,  though  they  by  no  means  excluded  the  pur- 
suits of  rariovs  literature.  He  was  pleased  with  the  calls  and  attention  of 
his  ^ends,  but  study  and  business  had  ripened  into  a  second  nature, 
and  so  far  from  being  a  burthen,  he  could  return  to  it,  with  zest,  from  the 
greatest  defigfats  of  social  intercourse.  The  transition  from  a  state  of  high 
€njpjment  and  glee  in  the  circle  of  friendship,  to  one  of  the  most  profound 
engagement  and  abstraction,  did  not  appear  to  cost  him  a  single  regret,  or  a 
single  efibrt. 

The  cause  of  his  client  was  always  an  object  of  peculiar  solicitude.  This 
he  never  neglected.  In  addition  to  the  general  stock  of  knowledge  which 
he  biongfat  to  his  aid,  it  uniformly  underwent  the  most  exact  and  scrupu- 
tous  examination  as  to  its  particular  features.  No  principle,  no  case  bearing 
upon  the  subject,  which  his  various  knowledge  and  extensive  library  af- 
forded, was  omitted  in  the  process.  The  evidence  was  weighed ;  the  latent 
defects  explored ;  and  his  opinions,  in  cases  of  doubt  and  difficulty,  were 
seldom  expressed  till  he  had  attained  the  point  of  certainty  as  nearly,  per- 
haps as  it  could  be  reached  by  legal  demonstration.  His  conclusions,  thus 
carefully  formed,  were  sustained  by  him  before  the  various  Courts  where  he 
practiced,  with  a  firmness  and  boldness  which  pertained  to  a  consciousness 
of  their  accuracy,  and  a  learning  eminently  calculated  to  edify  and  aid  the 
researches  of  the  most  enlightened  and  experienced  tribunal.  "  He  has," 
said  the  late  Chancellor  Kent,  on  hearing  of  his  death,  "  been  pouring  in- 
struction over  my  mind  for  fifteen  years." 

He  was  persuaded  that  the  lawyer,  though  he  has  prepared  his  case  by 
laying  his  premises,  and  proceeding  to  a  conclusion  in  his  own  mind,  has 
performed  but  the  minor  part  of  his  duty.  The  operations  of  the  closet  have 
yet  to  withstand  the  criticism  of  some  lynx-eyed  adversary,  and  undergo 
the  siftings  and  canvassings  of  the  bench.  Successfully  to  conduct  his  offi- 
cial anditors  to  the  same  conclusion,  to  simplify,  to  elucidate,  to  demonstrate, 
to  convince,  to  transfuse  his  own  ideas  into  the  minds  of  others,  to  refute  the 
argomenta  of  opposing  counsel,  animated  by  convictions  perhaps  equally 
Mnmg,  and  actuated  by  powers  equally  commanding,  to  detect  the  sophis- 
tries, dissipate  the  obscurities,  obviate  the  doubts,  and  disentangle  the  subtil- 
ties  in  which  zeal  and  ingenuity  have  involved  the  subject,  or  to  meet 
aO  these  by  anticipation  when  the  order  of  proceeding  will  not  admit  of  a 
nply,  was,  in  the  important,  intricate,  and  nicely  balanced  causes  in  which 
Mr.  Wells  was  frequently  engaged,  and  before  the  Courts  where  he  usually 
speared,  one  of  the  loftiest  effi>rts  of  human  genius.  It  was  on  occasions 
Bw  these,  *'  when  the  matter  matched  his  mighty  mind,"  when  his  highest 
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powers  were  truly  put  in  requimtioi],  that  he  justified  the  public  in  the  rank 
which  they  had  assigned  him,  of  the  most  accomplished  lawyer  and  eloquent 
pleader  in  the  state. 

In  the  discharge  of  his  duty  as  an  advocate,  he  generally  avoided  any 
thing  like  an  exordium,  and  endeavored  to  lead  his  hearers  by  the  aborts 
est  and  most  distinct  rout  to  the  real  point  in  controversy.  In  doing  this, 
he  was  rarely  unsuccessful.  The  mind  was  suddenly  filled  with  his  sub- 
ject, stripped  of  every  thing  trifling  and  impertinent,  or  connected  only 
with  such  agreeable  associations  as  were  calculated  to  interest  his  audi- 
ence and  fix  their  attention.  His  power  of  simplifying  the  most  intricate 
cases  has  often  been  admired,  and  seldom,  if  ever,  excelled.  This  enabled 
him  to  keep  in  constant  view  the  strong  points  of  his  ^cause.  He  was  a 
perfect  master  of  the  narration ;  his  memory  reached  all  its  details ;  and 
when  interrupted  as  having  maimed  or  distorted  evidence,  the  explanation 
which  followed  generally  resulted  in  the  most  triumphant  accuracy.  In 
the  distribution  of  his  subject  he  was  rigidly  methodical,  and  his  arrange- 
ment appeared  to  be  the  most  natural  and  lucid  of  which  it  waa  suscepti- 
ble. Indeed,  he  had  no  wish  to  perplex,  entangle,  or  mislead;  for  he 
would  not  violate  his  own  clear  convictions  ;  and  having  been  cautious  to 
be  well  persuaded  in  his  own  mind  that  the  eause  was  with  his  client  up- 
on its  ultimate  merits,  his  arguments  seldom  rested  on  merely  technical  and 
formal  grounds.  If  he  became  satisfied  that  his  adversary  could  not  be  an- 
noyed, unless  by  a  professional  ruae  de  guerre,  operating  in  derogation  of 
his  plain  and  substantial  rights,  success  in  such  legal  legerdemain  had 
no  charms  for  him,  and  he  either  advised  a  compromise  upon  equitable 
principles,  or  withdrew  from  the  controversy.  He  uniformly  examined  the 
whole  range  of  discussion,  and  sought  such  a  result  as  he  believed  would 
be  rented  by  the  mirror  of  the  law  in  its  truth  and  purity.  To  this  result 
he  adhered  with  a  Spartan  firmness,  which  showed  that  ho  considered  its 
maintenance  not  only  a  matter  of  private  but  of  public  duty.  Hence  he 
gave  no  countenance  to  uncertainty  and  innovation,  by  endeavoring  to  sub- 
stitute the  maxims  of  a  fanciful  morality  for  those  of  law ;  though  where  the 
legal  rule  which  governed  his  ease  was  doubtful,  no  one  was  better  qualified 
by  a  philosophic  view  of  its  moral  merits,  to  show  which  side  of  the  scale 
should  preponderate  ;  and  no  one  was  entitled  to  assume  a  higher  tone  upon 
those  questions  which  have  been  treated  as  belonging  to  the  school  of  im- 
perfect obligation.    For, . 

Wells  was  a  christian  moralist  He  had  in  early  life  made  the  doctrine 
of  etchics,  as  refined  and  exalted  by  the  promulgation  of  the  gospel,  the 
subject  of  a  thorough  investigation.  The  consequence  was  a  profound 
sense  of  its  truth  and  importance.  And  though  he  viewed  its  great  and 
leading  doctrines  as  extremely  simple  and  easily  applicable  to  the  ordinaiy 
duties  of  life,  he  did  not  believe  that  one  whoee  professioii  or  ezteaaitv 


OF  TH£  STATE  OF  NEW  YORK  |^ 

dent,  provides  that  '^  neither  the  Chancellor,  nor  Justices    albant, 
of  the  Supreme  Court,  nor  any  Circuit  Judge  shall  hold    8opt-  ^8^- 

Seymour 

_^  ^^ 

EUifon. 
eonnectkMM  in  buinafli  wai  continaaUy  bringing  under  his  review  the  oon- 

dnet  of  mankind  in  its  greatest  variety,  should  content  himself  with  the 
knowledge  of  its  mdimenti.  He,  therefore,  regarded  it  as  a  part  of  his  pro- 
fessional duty,  to  be  well  acquainted  with  the  moral  code.  And  if  the  eflfoet 
of  its  doctrines  upon  his  heart,  and  his  practice  in  all  the  relations  of  life 
ware  to  form  the  test  of  its  excellence,  the  scoffi  of  scepticism  would  be  si- 
lenced forever,  and  the  maniac  ravings  of  the  atheist  regarded  as  doubly  in- 
sane. He  was  a  most  severe  and  critical  judge  of  his  own  conduct  He 
looked  upon  religion  as  intended  to  regulate  our  intercourw  with  one  ano- 
ther here,  by  adding  to  the  ordinary  sanctions  of  temporal  morality  the  re- 
wards and  punishments  of  another  life,  "  according  to  the  deeds  done  in  the 
body."  His  sense  of  duty  was  formed  upon  this  foundation,  and  improved 
into  a  habit ;  so  that  he  presented  one  of  the  finest  models  of  every  thing 
excellent  in  private  life,  and  brought  with  him  an  astonishing  weight  of  char- 
acter to  the  bar.  He  thought  it  his  duty  to  make  a  public  prdfession  of  reli- 
gkm.  Satisfied  that  the  creed  and  practice  of  the  English  Episcopal  Church 
were  the  nearest  in  accordance  with  his  views,  as  being  the  most  liberal  and 
enlightened  of  any  which  prevailed  among  the  various,  though  respectable 
denominalkms  of  christians  in  this  country,  these  circumstances  determined 
his  preference.  For  several  years  before,  and  at  the  time  of  his  death,  he 
was  a  member  of  Grace  Church,  in  the  city  of  New  York.  But  he  was  a 
professor  of  religion — ^not  a  ptirty  pro/e«sor.  In  relation  to  all  other  chris- 
tians, professing  or  otherwise,  he  was  mild  and  tolerant.  Amidst  bitter  rail- 
ings, sectional  aceusations,  harsh  epithets,  vindictive  jealouries,  obstinate 
divenitaes  of  sentiment  in  matters  of  trifling  moment,  adding  ftiel  to  schism 
and  arguments  to  infidelity,  he  stood  a  firm,  unshaken  example  of  fori>ear- 
anee,  candor  and  charity.  And  while  he  lived  the  life  and  maintained  the 
character  of  a  sincere  and  pious  believer,  he  was  humble  and  unobtrusive  in 
Us  opinions,  content  and  happy  that  his  "  serious  thoughts  should  rest  in 
heaven." 

«  As  some  tall  cliff  that  lifts  its  awftil  form. 

Swells  from  the  vale,  and  midway  leaves  the  storm. 

Though  round  its  breast  the  rolling  clouds  are  qvead. 

Eternal  sunshine  settles  on  its  head." 
I  have  noticed  the  morals  of  Bfr.  Wells  in  this  place,  because  they  en- 
tsitd  much  into  his  character  as  an  advocate.  His  language  to  all  others, 
so  for  as  their  religious  creed  came  into  question,  was  predsely  that  of 
our  eoDstitntion :  '*  Yon  may  be  right,  and  I  may  be  wrong."  Hence  no 
one  eeold  be  less  aasnmmg,  less  dogmatical,  less  the  practical  sectarian. 
Bat  this  very  circumstance  rendered  hb  rebuke  of  every  palpable  devia- 
tion from  the  plain  standards  of  moral  conduct,  the  more  awfully  stem 
and  ssvere ;  and  gave  double  point  to  those  fine  strains  of  moral  reasoning 
smelames  resorted  to  by  him,  either  with  a  view  to  strengthen  the  legal 
for  which  ha  bad  baen  contending,  or  to  eUott,  explain  or  ndtiff 
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a  point  left  in  doubt  by  the  obscurity,  inaccuracy,  or  diicrepaney  of  the 
books,  or  the  total  absence  of  authority.  On  theee  occasions  he  was 
truly  inimitable.  While  with  his  own  master  hand  he  led  you  back  to  the 
infancy  of  the  common  law,  traced  the  various  operation  of  moral  causes 
which  gave  it  birth,  and  growth,  and  maturity,  and  threw  a  Uaxe  of 
light  over  that  which  had  been  hidden  in  the  darkness  of  ages,  you  almost 
confounded  the  advocate  with  the  awful  voice  of  Justice  herself,  teaching 
to  her  own  tribunals  the  first  principles  upon  which  her  laws  should  be  ad* 
ministered. 

He  was  an  orator  of  the  first  order.  "  A  man  may  be  called  eloquent,** 
says  Doct  Goldsmith,  "  who  transfers  the  passion  or  sentiment  with  which 
he  is  moved  himself,  into  the  breast  of  another.  An  intimate  persuasion  of 
the  truth  to  be  proved,  is  the  sentiment  and  passion  to  be  transferred; 
and  who  effects  this,  is  truly  possessed  of  the  talent  of  eloquence."  Perhaps 
no  man  was  ever  a  more  perfect  illustration  of  this  definition  than  Bfr.  Wells. 
Having  devoted  himself  to  the  forum,  the  talent  which  he  cultivated  with 
the  greatest  assiduity,  and  with  the  most  complete  success,  was  that  of  ratio- 
cination ;  and  there  is  no  doubt  that  this  formed  the  predominant  character 
of  his  eloquence.  Yet  he  was  seldom  uninteresting,  even  in  his  most  ordi- 
nary efibrts ;  and  he  was  far  from  being  fettered  to  the  dry  details  of  basinesB- 
Uke  diseu8sion«  when  not  strictly  required  by  the  matter  under  consideratioo. 
Nature  had  given  him  all  the  vehemence,  the  fire,  the  mirth,  the  wit  and 
the  pathos  which  characterize  so  many  of  the  bar  in  the  country  of  his  Eo- 
lopean  ancestors ;  but  it  was  the  study  of  his  life  to  master  his  native  pro- 
pensity, and  make  it  give  place  to  a  substitute  ordinarily  more  useful  and 
efficient  in  the  labors  of  the  forum.  He  so  far  succeeded,  as  never  to  over- 
act, but  always  measure  the  exercise  of  these  interesting  qualifications  strictly 
by  the  nature  of  the  subject.  Yet  though  the  ground  which  he  trod  was 
that  of  the  philosopher,  the  lawyer,  the  logician,  he  delighted  to  pluck  the 
flowers  which  sprang  spontaneously  in  his  path,  while  he  trampled  with  dis- 
dain the  far-fetched  and  tawdry  exotic  He  could  laugh  out  of  countenance 
the  foibles  and  follies  of  mankind ;  and  meanness,  treachery  or  fraud, 
touched  by  his  sarcasm,  intolerably  pointed  and  severe,  started  into  their 
naked  deformity.  Sometimes  you  might  see  affectation  or  hypocrisy  writh- 
ing under  the  lash  of  his  irony,  and  when  called  to  act  in  the  cause  of  op- 
pffessed  and  sufifering  humanity,  he  awoke  into  the  liveliest  action  all  the 
strings  of  the  souL 

But  his  arguments  were  usuaUy  conducted  with  direct  and  sober  ear^ 
nestness,  and  so  framed  as  to  convince  rather  than  amuse.  Sometimes 
they  were  terse  and  condensed;  at  others  full  and  illustrative;  and 
though  he  was  oeeasionally  pointed  and  sarcastic,  he  was  commonly  gen- 
tle and  conciliating.  His  candor  and  integrity  often  drew  the  warmest 
■tntimtnts  of  approbation  and  respect  from  opposing  rnunwil  In  his 
\,  he  proceeded  with  slow,  regnhff  and  deliberate  movemeal% 
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arising  under  the  duelling  law,{a)  that  an  attorney  or  coun-    alban  y, 
sellor,  as  such,  does  not  hold  an  office  or  public  trusty  with-     Sept  1823. 

— — Seymour 

cnpying  as  he  advanced,  nich  stroDg,  distmct.  and  well  fortified  positional         EiiUon. 
directly  on  the  road  to  hia  object,  aa  led  you  along  a  aafe  and  a  willing 
follower,  and  prepared  yon  at  once  to  echo  hia  conduaion.     The  whole      (a)  30  John, 
bore  80  much  the  appearaace  of  atudy,  aystem  and  preparation,  as  induced  ^P"  ^^ 
you  at  timet  to  place  hia  great  strength  in  this  department,  and  to  doubt 
his  powers  of  reply.    You  were  deceived.     He  could  not  only  seize  on 
the  moat  of^poaite   arguments  almost  intnitively,  and   wield   and  iaahion 
thera  aa  eircumstancea  or  inelmation  directed ;  but  he  waa  prompt,  akilftil, 
and  decisive,  in  meeting,  at  every  point,  the  various  aasaulta  of  advenn  in- 
genuity. 

He  had  a  masterly  manner  of  clothing  a  long  chain  of  connected  ideas 
in  the  choicest  language.  Hia  voice  was  flexible,  under  good  management, 
and  eaaily  accommodated  to  the  sentiment  he  was  desirous  to  express ;  of  a 
lulneaa  and  compaas  which  enabled  him  to  diacuss  a  question  for  a  long  time, 
and  in  the  most  animated  manner,  without  faultering  or  hoaneneas ;  and  ao 
dear  and  loud  as  to  render  one  sitting  near  him  slightly  uneasy  from  the 
weight  and  pungency  with  which  it  fell  upon  the  ear.  It  was  naturally  for- 
dUe  and  commanding ;  and  its  softer  tones  of  mild  persuasion  were  evidently 
the  result  of  cultivation  and  diacipline. 

In  his  person,  Bir.  Wells  was  aUghtly  above  the  middle  size.  He  be- 
stowed greater  attention  upon  its  neatness,  and  his  dress  was  more  fash- 
ionable and  better  adjusted,  than  is  generally  deemed  conaistent  with  hia 
habita  of  atudy  and  abstraction.  His  form  was  erect,  aoUd,  firm,  well 
proportioned,  and  apparently  fitted  to  endure  great  moacular  exertion. 
His  features  were  regular;  and  his  complexion,  which  waa  aomewhat 
fighter  than  might  be  expected  to  accompany  hia  glossy-black  hair,  hia 
dark  eyebrows,  overshadowing  a  pair  of  keen,  fiill  and  black  eyea,  waa  tin- 
ged with  a  glow  of  good  health.  Nature  had  probably  thrown  into  his 
countenance  aomething  which  phisiognomy  would  call  an  air  of  archness, 
cunning  and  subtility ;  but  this  had  long  since  been  subdued  to  the  bold 
open  front  of  honor  and  integrity.  In  the  excitement  of  debate,  hia  eye 
sparkled  with  peculiar  lustre,  and  his  whole  countenance  beamed  with 
intelligence.  Engagementa  of  lev  importance,  or  the  hour  of  total  relaxa- 
tion from  boameas  changed  theae  ^ipearances  only  in  degree,  and  auperadd- 
cd  a  composure,  mildness  and  benignity,  iirhich  would  have  led  the  philo- 
sopher or  the  philanthrophist  instinctively  to  have  aought  him  out  as  a 
brother. 

Of  all  men,  perhaps,  he  waa  the  least  trained  "  to  set  his  looks  at  vari- 
ance with  hui  thoughts."  His  countenance  uniformly  proved  traitor  to  the 
workings  of  his  mmd.  I  am  told  by  a  gentleman  who  was  for  many  yearn 
dark  of  the  circuit  and  sittings  in  New  York,  that  he  could  always  dis- 
cover, through  this  medium,  Mr.  Wells*  confidence  or  want  of  faith  in  hia 
eaoae ;  that,  on  aome  dark  feature  coming  out  againat  hia  client,  he  would 
tim  to  him  with  a  lour  of  suspicion,  and  demand,  in  a  peremptory  under 
tsM,  "  Sir,  how  can  you  explain  this  to  me?"    His  high  cultivation  of  the 
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in  the  meaning  of  the  constitution  ;  but  the  same  question 
lately  arose  before  the  present  Chancellor,  who,  after  the 
fullest  consideration,  arrived  at  a  different,  and  to  me  a  sa- 
tisfactory conclusion.    I  am  of  opinion,  that  an  attorney 


moral  Miise  rendered  him  a  most  miserable  advocate  for  a  client  who  failed 
to  ■atisfy  him  that  he  deterred  his  aid  ;  but  this  very  circumstance  imparted 
to  him  a  zeal,  acuteness,  and  perseverance  in  the  vindication  of  what  he 
was  persuaded  to  be  right,  or  in  the  refutation  of  what  he  believed  to  be 
wrong,  which,  sustained  by  his  high  powers  as  a  lawyer  and  orator,  rendered 
him  as  safe  an  advocate  as  justice  henelf  could  desire. 

His  gestures  were  easy  and  dignified :  his  delivery  natural,  firm  and  well 
accented,  occupying  that  happy  medium  between  slowness  and  impetnosity, 
which  gave  to  every  word  its  full  and  distinct  pronunciation,  and  dealt  to 
every  sentence  its  proper  measure  and  emphasis ;  so  that  with  his  penpicuity 
of  arrangement  and  expression,  no  speaker  could  be  more  easily  understood. 
There  was  nothing  like  hesitation,  **  recalling  or  re-casting  of  sentences  as 
he  went  along  ;**  but,  on  the  contrary,  he  was  perfect  master  of  his  language 
as  well  as  of  his  subject ;  and  the  occasional  grandeur  of  his  peroration, 
showed  him  no  lees  the  towering  and  sublime,  when  his  subject  called 
for  it,  than  he  was,  on  ordinary  occasions,  the  forcible  and  argumentative 
speaker. 

Such  is  the  life,  such  the  death,  such  the  character  of  Mr.  Wells.  Per- 
haps no  man  in  this  country  ever  reached  the  same  elevation  and  occupied 
so  large  a  space  in  the  public  eye,  upon  the  mere  footing  of  professional 
eminence  and  individual  worth.  "  Men  of  talents  in  the  United  States," 
it  ii  said,  **  are  generally  bred  to  the  bar ;"  and  it  is  not  to  be  denied  that 
there  are  many  of  these  who  have  stood,  and  who  now  stand  as  high  in 
the  public  estimation  as  Bir.  Wells ;  that  the  influence  of  their  talents  and 
character  has  been  equally  benign,  and  much  more  extensive,  than  we  are 
entitled  to  claim  for  him  ;  and,  consequently,  that  their  reputation  fiOed  a 
wider  region.  Such,  perhaps,  were  many  of  those  who  have  departed  be- 
fore him ;  among  whom  were  a  Hamilton,  a  Parsons,  a  Dexter,  a  Pinckney, 
a  Livingston.  Yet  how  far  the  high  offices  which  these  great  men  held  at 
various  periods,  and  the  disposition  of  the  difierent  political  parties  in 
which  they  figured  to  make  the  most  of  their  leaders  may  have  entered 
into  the  formation  of  their  characters,  it  is  indeed  impossible  to  determine  ; 
but  it  is  not  dealing  unfairiy  with  their  memory  when  we  make  great  al- 
lowance for  the  force  of  such  circumstances.  These  adventitious  causes 
bad  no  agency  in  the  fortune  and  character  of  Mr.  Wells.  He  stood 
alone— the  architect  of  his  own  greatness.  The  wreath  which  he  wore 
was  not  won  in  a  race  with  plebian  competitors,  for  he  was  a  master  spirit 
in  the  ranks  of  the  American  bar — ^the  talent  and  the  intellectual  enterprise 
of  the  Republic — ^noble  and  generous  rivals,  who  yielded  him,  with  common 
consent,  and  with  cheerfolneH  and  pride,  the  honors  he  had  achieved. 
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or  counsellor  does  hold  an  office  or  public  trust,  within    albany, 
the  sense  of  the  constitution.(6)  ^P^'  ^^^' 


lb)  IN  THE  CASE  OF  DANIEL  WOOD. 
Before  Sanford,  Chancellor. 

In  this  caoe,  it  became  a  queftion,  what  oath  or  oaths  ■honUi  now  be  tB" 
qoired  from  aoliciton  and  counsellon,  upon  their  admiarion  to  the  bar.  If  thd 
station  of  a  eolicitor  or  coanaellor  is  an  office  or  a  public  trust,  the  oath  to  be 
taken  is  prescribed  by  the  new  constitution,  and  no  other  oath  can  be 
required.  If  this  station  is  not  an  office  or  a  public  trust,  the  oaths  hereto^ 
lore  required  must  be  taken. 

Thk  Chanckllokw — So  far  as  the  legal  profession  is  an  occilpation  open  to 
all,  there  is  no  reason  to  consider  a  lawyer  as  a  public  officer.  The  exef" 
eise  of  his  profession  is,  in  part,  an  occupation,  in  which  every  person  is  free 
to  enga^  ;  but  it  is  not  so  in  respect  to  proceedings  in  the  courts  of  justice. 
These  proceedings  are,  according  to  our  laws  and  usages,  conducted  by  s 
distinct  class  of  men,  especially  appointed  for  this  service.  The  practice  of 
the  law,  in  the  courts  of  justice,  is  permitted  only  to  those  who  are  appointed 
by  the  courts :  the  persons  appointed  are  subject  to  the  control  of  the  courts ; 
and  they  may  be  deprived  of  their  right  to  punrue  this  occupation.  These 
regulations  evidently  consider  the  practice  of  the  law  in  the  courts  as  a  part 
of  the  administration  of  justice  ;  as  a  function,  important  not  merely  to  pri- 
vate parties  bat  also  to  the  public  They  are  regulations,  which  are  supposed 
to  be  necessary  or  conducive  to  a  good  administration  cff  public  justice.  The 
admission  of  an  attorney,  solicitor  or  counsellor,  is  a  general  appointment  to 
oondnct  causes  before  the  courts :  This  station,  thus  conferred  by  public 
authority,  has  itM  peculiar  powera,  privileges  and  duties ;  and  this  station 
thus  become*  an  office  in  the  administration  of  justice. 

Attorneys,  solicitors,  and  counsellon,  vrt  constantly  denominated  offi*' 
een  of  the  courts  by  which  they  are  appointed  Our  laws  have  required 
that  upon  their  admission,  they  should  take  a  particular  oath  for  the  faith-* 
ftil  discharge  of  their  duties  ;  and  that  oath  is  termed  by  the  legislature  it- 
self an  oath  of  office.  In  this,  as  in  other  regulations,  the  fegislature  have 
eooflidered  and  ti^ated  persons  i^pointed  to  pxtuitice  the  law,  as  holding  a 
ipscies  of  office. 

Hie  oath  of  ciffice  prescribed  by  laW  for  attorneys,  solicitors  and  coun-' 
•eikns,  is  still  requisite,  if  it  is  not  superseded,  by  the  existing  constittr- 
tion ;  and  either  that  oath,  or  the  oath  of  office  established  by  the  constittf- 
tim,  must  now  be  taken.  If  this  station  Was  an  office  before  the  adop- 
tkm  of  the  existing  constitution,  it  is  an  office  still ;  and  if  it  is  an  office 
mder  the  laws  of  the  state,  it  is  an  office  in  the  sense  of  the  constitution. 

Hie  oenstitution  of  the  union  reqi^res,  that  all  executive  and  judicial  offi- 
osfs  of  the  United  Stateif  and  of  the  several  states,  shall  be  bound  by  oath  or 
•ffimMtion  to  support  that  constitution,  llie  supreme  coirt  of  the  United 
States  have  directed  thai  oounselloiv  and  attorneys  admitted  to  practice  in 


Seymour 

V. 

Ellison. 


Vol.  n. 
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ALBANY,        Sanford,  Chancellor,  concurred  with  the  Ch.  Justice. 

Sept  1829; 


Seymour 

V. 

fiUiaon.        WORTH. 


SuDAM,  Senator,  concurred  with  Mr.  Justice  Wood- 


The  rest  of  the  Court  were  of  opinion,  generally, 
(without  mentioning  the  particular  ground  upon  which  they 
decided,)  that  a  Circuit  Judge  should  not  appear  as  coun- 
sel in  this  Court ;  and  the  hearing  of  the  cause  was  post- 
poned to  the  next  session,  to  the  end  that  other  counsel 
might  be  retained,  and  prepared  to  argue  for  the  respcm- 
dents. 


that  couit,  shall  take  an  oath  or  affirmation  to  demean  themselyee  uprightly, 
and  also  to  support  the  constitution  of  the  United  States :  Rule  of  February 
term,  1790,  and  rule  of  February  term,  1791.  Attorneys  and  counsellon 
are  thus  considered,  by  that  court,  as  officers  of  the  United  States,  under  the 
national  constitution:  and  the  terms  of  that  constitution,  <*  executive  and 
judicial  officers,"  are  also  the  terms  of  the  constitution  of  this  state.  This 
is  not  only  high  authority,  but  it  is  also  most  direct  authority,  upon  the  ques- 
tion,  now  arising  here ;  the  oaths  to  be  taken  by  public  officers  being  the 
subject  of  regulation  in  both  constitutions,  and  the  words  used  in  both  being 
the  same.  It  is  not  to  be  doubted,  that  the  same  terms  have  the  same  mean- 
ing in  both  instruments  ;  but  if  such  a  doubt  could  arise,  it  must  vanish, 
when  we  perceive  that  the  constitution  of  the  state,  in  establishing  the  oath 
to  be  taken  by  officers  of  the  state,  includes  also  the  oath  to  support  the  na- 
tional constitution :  thus,  incorporating  the  two  oaths,  and  making  them 
applicable  to  the  same  persons  and  cases. 

The  terms  "  office  and  public  trust,"  have  no  legal  or  technical  meaning, 
distinct  from  their  ordinary  signification.  An  office  is  a  public  charge  or 
employment,  and  the  term  seems  to  comprehend  every  charge  or  employ* 
ment  in  which  the  public  are  interested.  The  words  public  trust,  stUl  more 
comprehensive,  appear  to  include  every  agency  in  which  the  public,  reposing 
special  confidence  in  particular  perrons,  appoint  them  for  the  performance  of 
some  duty  or  service.  The  obvious  intention  of  the  existing  constitution  is, 
to  establish  one  oath  for  all  officers  and  for  every  public  trust ;  and  I  am  ac- 
cordingly of  opinion,  that  the  oath  so  established,  must  be  taken,  and  coii- 
sequently,  that  no  other  oath  can  be  required. 
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ALBANY, 

Sept    1833 


Golden 

Golden,  plaintiflf  in  error,  against  Knickerbacker,  de-  gni^ji^^rijmsjt. 

fendant  in  error.  er« 

A  writ  of  error  to  the  supreme  court  will  not  lie  upon  a  judgment  by  de- 

And  if  brought,  the  proper  coune  is  neither  to  affirm  nor  reverse  the  judg- 
ment below ;  but  dismiss  the  writ  of  error. 

In  error,  to  the  supreme  court,  upon  the  coming  in  of  the  usual  return,  con- 
taining the  judgment  roll  only — 

Tlie  plaintiff  in  error  alleged  diminution,  yix.  that  there  yet  remained  in 
the  court  below,  a  eapUu,  return,  filing,  rule  to  plead,  for  default,  in* 
terlocutory  judgment,  for  reference  to  the  clerk  to  aeeeee  damuLge$,for  re- 
port thereon,  and  for  final  judgment,  a  declaration  and  common  bail 
piece,  <fc.; 

And  prayed  and  had  a  certiorari  to  the  court  below,  upon  which  transcripts 
of  aU  these  proceedings  were  certified. 

Form  of  alleging  diminution,  and  the  certiorari  in  such  case. 

Upon  the  return  to  the  certiorari,  the  plaintiff  in  error  objected,  not  only 
error  in  the  roll,  but  certain  irregularities  in  the  proceedings  below, 
▼iz. 

ITiat  the  defendant  below  (plaintiff  in  error)  did  not  appear  in  the  court 
below  ;  that  his  name  in  the  capiae  and  the  subsequent  proceedings  were 
difierent ;  that  there  was  a  matec'al  variance  between  the  declaration 
and  roll ;  that  common  bail  was  irregularly  filed  ;  that  the  capiae  was  re- 
turnable at  a  late  day  in  term,  and  yet  the  declaration  was  entitled  gene- 
rally, Slc. 

And  error  in  the  roll  was  also  insisted  on,  viz.  that  the  declaration  contained 
a  count  upon  a  promissory  note,  with  the  common  money  counts  ;  and 
yet  the  clerk  assessed  damages  generally,  whereas  he  should  have  assessed 
upon  the  count  on  the  note  only. 

And  12  of  the  codrt  were  for  dismissing  the  writ  of  error,  and,  therefore, 
did  not  consider  whether  the  above  matters  could  be  alleged  for  error,  or 
noC 

But  8  of  tho  court  were  opposed  to  dismissing  the  writ  of  error : 

Yet  they  were  of  opinion  that  none  of  the  above  matters  were  sufficient  cause 
for  reversing  the  judgment ;  and,  therefore,  it  should  be  affirmed. 

SewAle,  therefore,  that  these,  and  the  like  omissions  and  mistakes,  not  ap- 
pearing upon  the  roll,  are  matters  of  irregularity — not  error ;  and  are  the 
proper  subjects  of  redress  by  motion  in  the  court  below : 

And,  eemble,  that  it  is  not  erroneoue  or  irregular  for  the  cleriL  to  assess  ge- 
noral  damages  on  a  judgment  by  default  upon  a  declaration  containing  a 
eount  upon  a  promissory  note,  and  the  common  money  counts. 

Where  the  plaintiff  took  his  judgment  by  default,  omitting,  by  mistake,  to 
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ALBANY,  file  common  bail,  the  supreme  couit,  on  motion,  allowed  him  to  appear 

Sept.    1833.  for  the  defendant  nunc  pro  tunc.    Per  Sudam,  aenator,  interraptiAg  the 

P  . ,  argument  for  the  defendant  in  error. 


V. 

cer 
er. 


KnicWbaek.  j^^  ^^^^  ^  ^j^^  Supreme  Court.  The  action  in  the 
Court  below  was  assumpsit  by  Knickerbacker  against  Col- 
den. 

The  return  to  the  writ  of  error  contained,  as  usual,  the 
judgment  record  only,  by  which  it  appeared  that  the  plain- 
tiff below  declared  against  the  defendant  upon  a  promissory 
note,  alleged  to  have  been  given  by  the  defendant  to  one 
Squires,  or  order,  for  $570  54,  dated  Sept.  21,  1820,  and 
payable  one  year  after  date.  The  declaration,  as  appeared 
by  the  record,  also  contained  the  common  money  counts. 
Judgment  passed  against  the  defendant  by  default  upon  all 
the  coimts ;  and,  as  it  further  appeared  by  the  record,  the 
damages  of  the  plaintiff  were  assessed  by  the  Clerk,  gene- 
rally, and  without  distinguishing  between  the  special  and 
general  counts. 

Upon  filing  this  return,  the  plaintiff  in  error  alleged  dimi- 
nution thus : 

<<  And  the  scdd  plaintiff,  Cadwallader  R.  Colden,  comes 
here  into  this  Court,  for  the  trial  of  impeachments  and  the 
correction  of  errors,  by  Aaron  Burr,  his  counsel,  on  this  6th 
day  of  September,  1822,  at  the  Capitol,  in  the  city  of  Albany, 
and  suggests  and  alleges  to  the  said  Court,  that  there  is  re- 
maining before  the  Justices  of  the  people  of  the  state  of 
New  York,  of  the  Supreme  Court  of  Judicature  of  the  same 
people,  a  record  of  judgment  in  favor  of  the  defendant  in 
the  above  cause,  who  was  plaintiff  in  the  said  Supreme 
Court,  against  the  said  plaintiff  in  this  Court,  and  also  a 
capias,  return,  and  filing,  the  rules  to  plead,  for  default, 
for  interlocutory  judgment,  for  reference  to  the  clerk  to  as- 
sess dam^iges,  for  report  thereon,  and  rule  for  judgment, 
the  declaration  and  common  bail  piece,  the  affidavits,  as  well 
on  the  part  of  the  plaintiff  as  on  the  part  of  the  defendant,  on 
a  motion  made  successively  in  the  terms  of  May  and  August, 
1822,  to  set  aside  the  default,  and  the  rules  or  orders  made 
thereon  by  the  Court,  the  transcript  whereof  is  not  certified 
and  returned  with  the  writ  of  error  depending  in  this 
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Oonrt ;  and  thereupon  the  said  plaintiff  prays  a  writ  of  cer-    Albany, 
tioiari  to  be  issued  to  the  said  Justices  of  the  said  Supreme      ^  ' 
Court,  commanding  them  to  certify  the  transcript  of  the       Ck»iden 
said  record  and  proceedings  so  remaining  before  them."         Knickerback- 
Whereupon  a  certiorari  issued  in  these  words :  ®'' 

"  The  People  of  the  State  of  New  York,  by  the  grace  of         Ce^orari 
(l.  3.)    God,  firee  and  independent,  to  our  Judges  of  our 

Supreme  Court  of  Judicature-,  Greeting : 
We  being  wilhng,  for  certain  causes,  to  be  certified  of 
the  proceedings  in  a  certain  cause,  lately  depending  in  our 
Court  before  you,  by  our  writ  between  John  Knickerbacker, 
jun.  plaintiff^  and  Cadwallader  R.  Colden,  defendant  of  a 
plea  of  trespass  on  the  case ;  and  of  the  judgment  there- 
upon obtained  in  our  said  Court,  do  command  you,  that  the 
transcript  of  the  proceedings  in  the  said  cause,  to  wit,  the 
capias,  return  and  fUing,  the  rules  to  plead,  for  default, 
for  interlocutory  judgment,  for  reference  to  the  clerk  to  as- 
sess damages,  for  report  thereon,  and  i^le  for  judgment,  the 
declaration  and  common  bail  piece,  the  affidavits,  as  well 
on  the  part  of  the  defendant  as  on  the  part  of  the  plaintiff, 
on  a  motion  made  successively  in  the  terms  of  May  and 
August,  1822,  to  set  aside  the  default,  and  the  rules  ot  orders 
made  thereon  by  the  Court,  with  all  things  touching  the 
same,  by  whatsoever  name  the  parties  may  be  called  there- 
in ;  you  send  to  our  President  of  the  Senate,  Senators  and 
Chancellor  of  the  state  of  New  York,  in  the  Court  for  the 
trial  of  impeachments  and  the  correcction  of  errors,  distinct- 
ly and  plainly  under  the  seal  of  our  said  Supreme  Court, 
before  you,  and  this  writ,  forthwith,  so  that  we  may  do 
thereupon  what  of  right,  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  shall  need  to  be 
done.  Witness,  John  Taylor,  Esq.  President  of  the  Sen- 
ate, at  the  Senate  Chamber,  in  the  Capitol,  in  the  city  of 
Albany,  on  the  6th  day  of  September,  one  thousand  eight 
hundred  and  twenty-two. 

John  F.  Bacon,  Clerk.'* 

-  The  return  of  this  writ  consisted  of  the  transcripts  requir- 
ed by  the  certiorari,  excepting  the  affidavits  used  upon  the 
motions  in  the  Court  below. 
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ALBANY,        From  these  it  appeared  that  the  plaintiff  in  the  Court  be- 
Sept  1823.    j^^  ,^j^g  named  in  the  capias,  John  Knickerber,  but  die 
Coiden       qc  etiam  and  the  subsequent  proceedings  in  the  cause  were 
Knickerback-  ^^  ^^^  name  of  John  Knickerbacker  ;  the  daie  of  the  note 
^-         set  forth  in  the  declaration^  was  Sept.  21,  1821,  and  tfius 
varied  from  that  mentioned  in  the  record ;  and  the  note  be- 
ing payable,  as  set  forth  in  the  declaration,  one  year  after 
date,  would  not  fail  due  under  nearly  a  year  after  the 
commencement  of  the  suit. 

The  capias  was  returned  and  filed  Nov.  6,  1821 ;  and 
the  planitiff  filed  common  bail,  and  a  declaration,  and 
entered  his  rule  to  plead,  on  the  29th  of  the  same  month. 
The  capias  was  returnable  the  27th  day  of  October,  1821, 
and  the  declaration  was  entitled  of  October  term,  generally, 
of  that  year.  The  term  commenced  on  the  15th  of  Oct 
The  plaintiff  entered  a  default  on  the  3d  Jan.,  1822 ;  and 
a  rule  to  assess  damages  upon  all  the  counts.  Now,  all 
these  matters  were  insisted  on  for  error,  as  well,  as  the 
general  assessment  of  damages.    And  accordingly, 

S.  M,  HopkinSjfoi  the  plaintiff  in  error,  stated  the  follow- 
ing points : 

1st.  That  the  capias  is  in  the  name  of  John  Knickerber, 
but  the  subsequent  proceedings  are  in  the  name  of  John 
Knickerbacker. 

2d.  That  Coiden  did  not  appear  in  the  suit,  either  by  fil- 
ing bail,  or  in  any  other  mode  as  required  by  law  ;  the  com- 
mon bail  piece  filed  by  Knickerbacker,  on  the  behalf  of  Col- 
den,  having  been  filed  contrary  to  the  statute,  and  therefore 
void. 

3d.  That  from  the  showing  of  Knickerbacker  in  his  de- 
claration, he  had  no  cause  of  action  against  Coiden,  at  the 
time  of  the  commencement  of  the  action  or  at  the  time  of 
entering  judgment  therein. 

4th.  That  there  is  a  variance  between  the  declaration  and 
the  judgment  record  in  this :  that  in  the  declaration  Knick- 
erber  counts  on  a  note  made  in  1821,  whereas  in  the  judg- 
ment record  no  such  note  is  mentioned,  but  a  note  alleged 
to  have  been  made  in  1820. 


OF  THE  STATE  OF  NEW  YORK.  35 

6th.  That  the  matters  and  causes  of  action  alleged  and     albany, 
set  forth  in  the  second  count  of  the  declaration,  are  triable    ^^  ^^^' 
and  determinable  only  by  a  jury ;  but  that,  nevertheless,       Golden 
the  whole  matter  contained  in  the  declaration  was  referred    Knickerback- 
to  the  Clerk,  who  reported  thereon.  •'• 

6th.  That  the  declaration  is  of  October  term,  generally^ 
referring  to  the  first  day  of  the  tenn,  although,  from  the 
showing  of  Knickerbackei,  his  writ  was  taken  out  after  that 
day,  and  was  returnable  on  the  last  day  of  the  term. 

He  said,  it  is  true,  that  a  part  of  the  objections  are  of  form. 
Many  errors  may  be  called  so,  which  are  yet  of  vital  impor- 
tance. Matters  of  form  are  essential,  to  enable  parties  to 
avail  themselves  of  their  rights  ;  and  there  is  no  safety  for 
a  defendant,  if  the  plaintiff  is  allowed  to  travel  entirely  out 
of  the  ordinary  course  of  judicial  proceedings.  Here  the 
plaintiff's  name  is  wrong,  and  there  was  no  chance  for  the 
defendant  to  appear  in  a  right  name. 

The  plaintiff  having  brought  the  defendant  into  Courts 
should  have  allowed  him  a  regular  time  to  appear.    Not 
having  done  so,  the  proceedings  are  intrinsically  erroneousL 
The  cqpiiis  was  returnable  the  27th  of  October,  and  the 
plaintiff  filed  common  bail  on  the  29th  of  November  follow- 
ing.    The  defendant  did  not  appear  at  all.    Finding  a 
judgment  against  him,  he  has  a  right  to  look  to  the  conti- 
nuity of  the  proceedings.    The  declaration  relates  to  the  first 
day  of  the  term,  and  in  judgment  of  law  was  put  into  Court 
before  the  return  day  of  the  process.(a)    Had  the  plaintiff"      fa)  Veru^ 
raed  in  his  right  name,  he  had  no  authority  to  file  common  Garth!  iS"'fi 
bail,  until  forty  days  after  the  return  of  the  process.    The      (6)  i  IL.  L. 
8tatute(6)  is  conditional,  "  that  in  cases  where  special  bail 
may  be  required,  if  the  defendant  shall  not  cause  the  same 
to  be  given  within  double  the  time  required  for  that  purpose 
by  the  rules  of  the  Court,  it  shall  be  lawful  for  the  plaintiff 
to  file  common  bail  for  the  defendant."    The  40  days,  which 
are  double  the  time  allowed  for  pleading  in  the  Supreme 
Court,  did  not  expire  till  tlie  6th  of  December.   The  20  days^ 
time  for  appearing  in  that  Court  ran  from  the  27th  of  October, 
the  re  turn  day  of  the  writ.    This  formality  should  have  been 
strictly  complied  with.    The  plaintiff  can,  in  no  case,  in  the 
Supreme  Court,  file  common  bail  till  after  40  days  from  the     (c)  Lane  ▼. 
second  week  of  term.(c)    But  the  plaintiff  has  not  only  ap-  ^*'  ®  ^** 
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ALBANY,    peared  for  us  out  of  time,  but  he  appeared  for  us  at  the  suit 
Sept.  1823.    ^f  ^  person  not  named  in  the  process.    It  is  settled  that  he 
Coiden       cannot  do  this  even  after  the  double  time  for  appearing  has 
Knickerback.  expired.(d) 

^'*  The  plaintiff  then  declared  upon  a  note  payable  nearly 

(d)  Doe  y.  ^^^  Y^^  ^^^^  ^^®  action  was  commenced ;  but  when  he 
Buteker,  3  T.  comes  to  make  up  the  record,  he  corrects  the  date,  and 

R.611.      De-         ,        ..  .,  ,. 

Utnoy  V.  Can--  makas  it  payable  one  year  earlier. 

328*  ^s  ^?**      ^^^  ^^^  ^^^^  ^®  Clerk  assess  damages,  generally,  upon 
Painter,  2  T.  all  the  couuts,  is  a  substantial  error,  and  decisive  of  the 

(e)  i  R.  L.  cause.  The  defendant's  right  to  have  the  damages  assessed 
522,  s.  15.  by  a  jury  have  been  wholly  disregarded.  The  only  excep- 
tion to  this  right  is  by  statute,(c)  when  a  judgment  by  de- 
fault, demurrer,  or  confession,  is  given  upon  a  written  con- 
tract for  a  sum  certain.  Wherever  there  is  the  least  uncer- 
tainty in  the  damages^  the  law  always  calls  for  the  interven- 
tion of  a  jury.  The  same  thing  is  required  by  the  most  sa- 
cred rights  of  the  parties.  This  very  point  was  decided  in 
the  case  of  Burr  v.  Waterman  ^  Wells,  on  error  from  the 
Mayor's  Court  of  New  York  to  the  Supreme  Court,  M.  S. 
May  term,  1821.(/ )  The  statute  authorizing  an  assessment 
by  the  Clerk,  in  any  case,  is  at  best  in  derogation  of  a  com- 
mon law  right,  and  should  be  construed  strictly. 

(/)  Burr  o.  Waterman  and  Wellb. 
Writ  of  error      Supreme  Court,  of  the  term  of  October,  in  the  year  of  oor  Lord  one 

««w.»^  «i™    thousand  eiirht  hundred  and  twenty.    The  people  of  the  state  of  New  York 
oommon  pieas.  *  .#*, 

have  sent  to  their  Jud^  of  the  Court  of  Common  Pleas,  called  the  Mayor's 
Court,  in  and  for  the  city  and  county  of  New  York,  their  writ  close  in 
these  words,  to  wit :  **  The  people  of  the  state  of  New  York,  by  the  grace 
of  God,  free  and  independent :  To  the  Judges  of  our  Court  of  Common 
Pleas,  called  the  Mayor's  Court,  in  and  for  the  city  and  county  of  New 
York,  Greeting.  Because,  in  the  record  and  proceedings,  and  also  in  the 
giving  of  judgment  «in  a  plaint,  which  was  in  our  Court  of  Conunon 
Pleas,  called  the  Mayor's  Court,  before  you,  without  our  writ,  between 
Joshua  D.  Waterman  and  Ralph  Wells  against  Aaron  Burr,  of  a  plea  of 
trespass  on  the  case,  manifest  error  had  intervened,  to  the  great  damage 
of  the  said  Aaron  Burf ,  as,  by  his  complaint,  we  are  informed — we,  being 
willing  that  the  error,  if  any  there  be,  should  m  due  manner  be  correct- 
ed, and  ftill  and  speedy  justice  done  to  the  parties  aforesaid  in  this  be- 
half, do  command  you,  that  if  judgment  should  be  thereupon  given,  then 
yon  send  to  our  Justices  of  our  Supreme  Court  of  Judicature,  distinctly 
and  openly  under  your  seal,  the  record  and  proceedings  of  the  plaint 
aforeaaid,  with  all  things  concerning  the  same,  and  this  writ,  so  that  they 
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/.  L.  Viele  ^  A,  Van  Vechien,  contra.  The  defendant  albant, 
will  contend,  that  the  judgment  of  the  Supreme  Court  ought  ^^P^  ^Q^- 
to  be  affirmed)  for  the  following  among  other  reasons :  Golden 

Knickerback- 
may  haye  them  at  the  Academy,  in  the  town  of  Utica,  in  the  county  of  ^' 

Oneida,  on  the  third  Monday  of  October  next,  that  the  record  and  proceed- 
ings aforesaid,  being  inspected,  we  may  cause  to  be  further  done  there<* 
upon  for  correcting  that  error,  what  of  right  and  according  to  the  law  and 
custom  of  the  state  of  New  York  ought  to  be  done.  Witness,  Ambbosb 
Spknckr,  Esquire,  our  Chief  Justice,  at  the  city  of  Albany,  the  19th  day  of 
August,  A.  D.  1820. 

Fairlie,  Bloodgood  jr  Breese,  Clerks. 
O.  Mar$K,  Att'y." 

The  answer  of  the  Judges  of  the  Court  of  Common  Pleas,  called  the  v^gn. 

Mayor's  Court,  within  named.    The  bill  and  record,  whereof  mention  is 

within  madoi  together  with  all  things  'touching  or  concerning  the  same, 

to  the  Justices  of  the  Supreme  Court  of  Judicature  of  the  state  of  New 

YoriLf  at  the  day  and  place  within  contained,  under  our  seal  distinctly  and 

openly,  we  send,  in  a  certain  schedule  to  this  writ  annexed,  as  within  to  us 

commanded. 

Benj.  FerrisSf  Clerk. 

Matoe^b  Coctet.  Pleas,  Slc  [The  return  set  forth  the  judgment  record 
in  the  court  below,  toerhatim.  The  placita  was  of  June  term,  1820.  Tho 
bill  of  privilege  contained  a  count  in  asmmpnt,  upon  a  promissory  note 
given  by  Burr,  the  defendant  below,  to  Waterman  &.  Wells,  the  plainti^ 
below ;  the  common  counts  for  money  lent,  money  had  and  received ;  and 
a  count  on  an  inaimul  eomputa9»efU.  The  record  then  set  forth  an  impar* 
Unee  to  August  term,  1820,  and  an  interlocutory  judgment  of  that  tenD« 
and  then  proceeded  thus  :j  "  And  because  it  is  suggested,  and  proved,  and 
manifestly  appears  to  the  said  Court  here,  that  the  said  plaintiff  have  sus- 
tained damages,  by  reason  of  the  not  performing  of  the  promises  and  un« 
dertakings  in  the  said  bill  mentioned,  to  162  doUars  and  12  cents,  besides 
the  costs  and  charges  by  the  said  plaintiA  about  their  suit  in  that  behalf  ex<* 
pended — 

Therefore  it  is  eonsidered,  that  the  said  plaintifls  do  recorer  against 
the  said  defendait,  their  damages  by  occasion  of  the  premises,  to 
162  dollars  and  12  cents,  by  the  Court  here  aseeteedt  and  also  22 
dollais  and  21  cents  for  the  costs,  6lc* 
Afterwards,  to  wit,  in  this  same  term,  before  the  Justices  of  the  said  Peo-  Asngamant  Of 
pie  of  the  Supreme  Court  of  Judicature  of  the  same  People,  at  the  Academy  ^nvrs. 
in  the  town  of  Utica,  in  the  county  of  Oneida,  comes  the  said  Aaron  Burr, 
by  George  Marsh,  his  attorney,  and  says  that  in  the  record  and  proceedmgs 
afbfesaid,  and  also  in  giving  the  judgment  aforesaid,  there  ii  manifest  er- 
ror in  this,  to  wit,  that  the  declaration  aforesaid,  and  the  matters  therein 
contained,  are  not  sufficient  in  law  for  the  said  Joshua  D.  Waterman  and  InaoflSciency 
Ralph  Wells  to  have  or  mamtain  their  aforesaid  action  therwf  against  the  ^^  <l«<:l«n»^n' 

Vol.  IL  6 


38  CASES  IN  THE  COURT  OF  ERRORS 

ALBANY,  1.  Because  the  plaintiff  in  error  could  have  had  complete 

Sept.  1823.  relief,  as  to  every  error  complained  of,  in  the  Court  below, 

Coiden  and  by  neglecting  to  apply  there,  has  waived  those  errors, 

Knictoback-  ^  ^^V  ^^  ^uch. 


V. 

ker 
er. 


General  as-  "^  Aaron  Burr :  There  is  also  error  in  thiB,  to  wit,  that  by  the  record 
rignment  of  aforesaid,  it  appears,  that  the  judgment  aforesaid,  in  form  aforesaid  given, 
errors.  ^^  given  for  the  said  Joshua  D.  Waterman  and  Ralph  Wells,  against  the 

said  Aaron   Burr;   whereas,  by  the   law  of  the  land,  the   said  judgment 
ought  to  have  been  for  the  said  Aaron  Burr,  against  the  said  Joshua  and 
Dimmntion  ^^P*^*    There  is  also  error  in  this,  to  wit,  that  by  the  record  aforesaid  it 
alleged.  appears  that  the  said .  Joshua  and  Ralph  appeared  by  Daniel  S.  Griswold, 

their  attorney,  against  the  said  Aaron  Burr,  in  the  plea  aforesaid ;  never- 
No  warrant  of  theless  there  is  no  warrant  of  attorney  filed,  or  remaining  of  record  in  the 
attorney ;  gaid  Court  of  Common  Pleas,  called  the  Mayor's  Court,  in  and  for  the  city 

and  county  of  New  York,  between  the  parties  aforesaid,  in  the  plea  afore- 
said, to  warrant  the  said  Daniel  S.  Griswold  to  be  attorney  for  the  said 
Joshua  and  Ralph,  against  the  said  Aaron  Burr,  in  the  plea  aforesaid.    Tfaeie- 
Nor  rule  to  as-  ^°'®*  *^  ^^*^  there  is  manifest  error.     There  is  also  manifest  error  in  this,  to 
BOSS  damages,    wit,  that  there  is  no  rule  or  order  in  the  said  Court  of  Common  Pleas,  called 
the  Mayor's  Court,  authorizing  the  Clerk  to  assess  the  damages  between 
Writ  pf  certio-  the  parties  aforesaid ;  that  the  same  were  assessed  contrary  to  law :  And 
rari  prayed.        the  said  Aaron  Burr  prays  a  writ  of  the  people  of  the  state  of  New  York, 
to  be  directed  to  the  Judges  of  the  Court  of  Common  Pleas,  called  the 
Mayor's  Court,  in  and  for  the  city  and  county  of  New  York  aforesaid,  to 
certify  to  the  said  Justices  of  the  people  of  the  Supreme   Court  of  Ju- 
dicature of  the  same  people,  the  truth  of  the  same,  and  it  is  granted  to 
Conclusion.    ^*™>  ^*     ^^^  ^^^  "^^  Aaron  Burr  prays,  that  the  judgment  aforesaid,  for 
the  errors  aforesaid,  and  other  errors  in  the  record  and  proceedings  afore- 
said may  be  reversed,  annulled,  and  altogether  held  for  nothing,  and  that 
he  may  be  restored  to  all  things  which  he  hath  lost  by  occasion  of  the  said 
judgment,  &rC.  which  said  writ  of  certiorari,  so  prayed  and  granted,  foDows 
in  these  words,  to  wit :  "  The  People  of  the  state  of  New  York,  by  the  grace 
certi/v        the  ^^  ^^'  ^^^  '^^  independent:  To  the  Judges  of  our  Court  of  Common 
warrant  of  at-   Pleas,  called  the  Mayor's  Court,  in  and  for  the  city  and  county  of  New 
tomey,       and  York :  We  being  willing,  for  certain  causes,  to  be  certified  whether  Joshua 
*t   f?"*""  ^*  Waterman  and  Ralph  Wells  made  Daniel  S.  Griswold  their  attorney 
if  to  be  ^^  record  against   Aaron  Burr,  of  a  plea  of  trespass  on  the   case,  before 
>!Uid,  Slc         you,  our  Judges  of  the  Court  of  Common  Pleas,  called  the  Mayor's  Coort, 
in  and  for  the  city  and  county  of  New  York  aforesaid,  of  the  term  of  June, 
A.  D.  1820,  and  also  whether  there  be  any  rule  for  assessment  of  damages 
between  the  said  parties,  or  not — Do  command  you,  that  having  searched 
the  files,  entries,  memorandums,  and  other  remembrances  of  the  rules,  and 
warrants  of  attorney,  for  the  city  of  New  York  aforesaid,  being  in  your  cus- 
tody of  record,  what  you  shall  find  therein  concerning  the  said  rule  and 
warrant  of  attorney,  or  either  of  them,  between  the  said  parties  of  the  plea 
aforesaid,  you  certify  to  our  Justicee  of  our  Supreme  Court  <if  Judioature 


on 
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2.  Because  none  of  the  errors  relied  upon  lay  the  foun-  Albany, 
dation  for  a  writ  of  error  in  this  Court.  ^^  ^^^' 

3.  Because  all  the  errors  complained  of  by  the  plaintiff,       Golden 

if  any  exist,  are  cured  by  the  statute  of  jeofails.  Knickerback- 


wHhout  delay  at  the  City  Hall  of  the  city  of  New  York,  fully  and  entirely 
as  the  same  remain  in  your  custody,  and  this  writ,  &,c.  Witness,  Ambrobb 
Spkncie,  Esquire,  our  Chief  Justice,  at  the  Capitol,  in  the  city  of  Albany, 
the  13th  day  of  January,  A.  D.  1821. 

Fairlie,  Bloodgood  ^  Bree$e,  Clerks. 
O,  Biar$h,  Att'y* 

The  answer  of  the  Judges  of  the  Court  of  Common  Pleas  of  the  city  and     Return  to  the 

county  of  New  York :    Searching  the  files,  entries,  memorandums  and  other  certiorari. 

lemembraiices  of  the  Court  within  named,  we  do  not  find  any  warrant  of   -_  ^    . 

No  warrantor 
attorney  in  the  within  mentioned  cause,  on  file.     Searching  also  the  files,  attorney. 

entries,  memorandums,  and  other  remembrances  of  the  said  Court,  we  do 
find  a  memorandum  of  a  warrant  of  attorney,  endorsed  on  the  bill  filed  in      But  a  memo- 
the  said  cause,  in  the  words  following,  to  wit :    "  City  of  New  York,  ss.  Joshua  »nd«m  o^    » 
D.  Waterman  and  Ralph  Wells  put  in  their  place  DaJiiel  S.  Griswold,  their 
attorney,  against  Aaron  Burr,  gentleman,  &.C.,  in  a  plea  of  trespass  on  the 
case.**    And  we  do  find  rules  for  interlocutory  judgment,  and  that  the  Clerk  And  rules,  Slc 
assess  the  damages,  entered  in  the  term  of  July,  one  thousand  eight  hun- 
dred and  twenty,  as  follows,  to  wit :     **  On  motion  of  Mr.  Griswold,  attorney 
lor  the  plaintiff,  ordered  interlocutory  judgment,  and  that  the  Clerk  assess 
the  damages."     And  this  we,  the  said  Judgos,  certify  to  the  Justices  of  the 
Supreme  Court  of  Judicature  of  the  people  of  the  state  of  New  York,  within 
named,  as  we  are  within  commanded. 

Per  Curiam,  John  L.  Broome,  Clerk. 

And  hereupon,  afterwards,  to  wit,  on  the  Ist  Monday  of  January,  as  yet, 

of  January  term,  A.  D.  1821,  (in  nuUo  e$t  erratum,  and  continuance,  by  cu-      .   , 

Judsfment  er- 
ria  advisare  vmt,  to  May  term,  1821.)  roneous        no 

nolle  pro$equi 

SpBMCia,  Ch.  Justice,  delivered  the  opinion  of  the   Court      The   error  *»»v»njr,     *»?» 

entered  on  tho 
angned,  and  principally  relied  on,  is,  that  there  being  several  counts — one  ^^uQts     other 

on  a  note  of  hand  for  the  payment  of  money,  given  by  the  plaintiff  in  error  than  tho  count 
to  the  defendants  in  error,  and  other  counts  for  money  lent,  money  had  and  ^^,  ^^®  P*"^' 
received,  and  upon  an  innmul  computaeeent,  the  defendant  below  having  ^^ j  ^^  ^^  ^ 
made  default  in  pleading,  the  attorney  for  the  plaintifi  below  took  interio-  assess  damages 
eviory  judgment,  and  a  rule  that  the  Clerk  assess  the  damages,  without  ^^^  assessment 
having  entered  a  nolle  protequi  on  the  other  counts  than  tho  one  on  the  note,  thereonbeinc 
Upon  certiorari  it  appears  there  was  no  rule  for  a  nolle  proeequu  general 

The  objection  is  fatal  (1  R.  L.  522.)  There  is  no  right  or  authority  in  the  There  can  be 
Court  bek>w,  to  direct  an  assessment  upon  the  money  counts,  or  the  insimul  "?  dJ^^M^bv 
compictesscn/.    These  the  plaintiA  below  have  not  relinquished.    They  are  the    cle»,  on 
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ALBANY,        This  b  an  attempt,  by  a  writ  of  error,  to  correct  mere 
Sept  1823.    clerical  mistakes,  without  first  applying  to  the  Court  below 
Coiden       for  their  correction.     But  by  adverting  to  the  constitu- 
Knickerback^  ^o^jC/)  i^  wiU  be  seen  that  this  Court,  was  formed  for  the 
*'-  purpose  of  revising  errors  in  the  actual  decisions  of  the 

(/)Art.5,§.  Supreme  Court.  The  Justices  of  the  Supreme  Court  are 
required,  on  writ  of  error,  to  assign  the  reasons  by  which 
they  were  guided  in  the' judgment  of  the  Court  below. 
But  these  errors  all  passed  on  in  silence ;  and  the  Court 
were  never  called  to  pronounce  upon  them,  though  perfectly 
competent  to  administer  relief.  Why  did  the  defendant 
omit  to  apply  to  that  Court?  Shall  he  be  allowed  to  delay 
and  keep  silence,  during  the  whole  round  of  this  proceeding 
there,  and  then  come  here  to  correct  errors,  which  he  never 
brought  to  the  view  of  the  Supreme  Court  ?  That  Court 
have  given  no  decision  upon  these  matters,  within  the  mean- 
ing of  the  constitution,  as  is  plain  from  the  nature  of  the 
objections.  The  mistake  of  the  name,  the  variance  between 
the  declaration  and  record,  the  mistake  in  filing  the  com- 
mon bail  piece,  and  the  generaf  assessment  of  damages, 
&c.,  are  all  matters  of  which  the  defendant  ought  properly 
to  have  availed  himself  in  the  Court  below.  The  error  in 
the  name  could  not  mislead ;  for  the  name  is  right  in  the 
ac  etiam.  The  defendant  probably  knowing  the  plaintiff's 
demand  to  be  just,  lies  by  till  the  judgment  is  perfected. 
He  doubtless  knew  of  the  irregularity,  but  if  not  on  discov- 
ering it,  he  should  have  gone  to  the  Supreme  Court,  where 
the  fact  of  his  knowledge  could  have  been  tried  on  affidavit 
The  delay,  after  a  knowledge  of  his  rights,  should  defeat 
his  application  to  set  aside  the  proceedings,  and  would  have 
had  this  effect  bv  the  rules  of  that  Court. 

the  common  &>  much  part  of  the  claim}  as  the  note  ;  and  non  constat,  that  the  damagei 
money  counti,  have  not  been  aaeased  on  these  counts.  The  authorities  cited  by  the  plain- 
mad^  "*  *UMm  ^  ^  •"*''  '^^^  *^*  *  ^^  prosequi  should  have  been  entered,  or  it  is 
§efU.  enror. 

Judgment  reTened. 
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[SuDAM,  Senator.    Will  error  lie  for  a  mere  irregularity  ?  Albany, 

I  had  supposed  it  would  not    The  usual  course  is  to  seek  Sept  182S. 

redress  by  motion  in  the  Court  below.]  Coiden 


V. 

Knickertiack- 
er. 


Hopkins  J  said  he  was  not  prepared,  at  this  moment,  to  say, 
upon  authority,  that  error  would  lie ;  but  he  insisted  that 
every  irregularity  is  error.  Error  is  a  generic  term ;  and 
includes  not  only  those  defects  apparent  upon  the  face  of 
the  record,  but  every  omission  or  mistake  in  proceeding 
to  judgment,  which  would  be  a  ground  for  setting  it  aside  in 
the  Court  below. 

Viele  ^  Van  Vechten^  denied  that  every  irregularity  is 
technically  an  error,  so  as  to  be  the  subject  of  a  writ  of  er- 
ror.   But  suppose  it  to  be  as  contended  on  the  other  side, 
at  any  rate,  these  matters  should  have  been  suggested  to  the 
Court  below,  in  order  to  warrant  a  writ  of  error.    In  Sands 
T.  HUdreth^{g)  on  appeal  firom  the  Court  of  Chancery,  the 
Chancellor  stated  that  the  appellants  never  appeared  at  the  493f 
hearing  to  make  a  defence,  in  consequence  of  which,  his 
decree  was  given  as  a  matter  of  course,  on  the  default  of  the 
defendants  below.    This  Court,  therefore,  dismissed  the  ap- 
peal.   This  was  on  the  ground  that  the  merits  had  not  been 
reviewed  in  the  Court  below,  through  the  neglect  of  the  ap- 
pellants.    In  Oelston  and  Schenck  v.  Hoyt,{h)  the  defend- 
ants below  joined  in  demurrer  to  their  special  pleas,  but       (A)  13  id 
when  the  demurrer  was  called  upon  the  calendar,  they 
made  default,  and  judgment  passed  without  argument ;  and 
this  Court,  for  that  reason,  refused  to  hear  the  demurrer  ar- 
gued here.    The  reasoning  of  the  Qiancellor,  in  that  case, 
applies  most  emphatically,  to  these  matters  of  irregularity. 
'^Itis,  (says  the  Chancellor,)  (t)  an  unfair  proceeding ;  for 
it  takes  from  the  party  demurring,  an  advantage  which  he     (0  U.  57& 
would  have  been  entitled  to  in  the  Supreme  Court,  if 
the  inclination  of  that  Court  had  been  against  him  of  with- 
drawing his  demurrer,  and  repljring  to  the  pleas.    So  of  all 
matters  of  irregularity.    The  Court  below  will  exercise  a 
discieiion,  when  their  attention  is  called  to  them,  in  amend- 
ing or  overlooking  them  altogether,  or  setting  aside  the  pro- 
ceedings according  to  the  various  circumstances  of  such 
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ALBANY,    case.    A  writ  of  error  deprives  us  of  all  these  advantages. 

Sept  1823.     jjj  £j^y.y  y^  Cuyler  et  ux.{j )  this  Court  quashed  a  writ  of 

Coidon       error  brought  by  the  defendant  below,  who  had  demurred 

Knickerbock-  ^^^  suffered  judgment  against  him  upon  the  demurrer  by 

•'•  default,  although  the  same  question  had  been  determined 

(j)  17  John.  *g^"st  him  in  another  cause ;  and  the  cause  was  brought 

*^*  here  by  consent  of  counsel. 

If  the  doctrine  of  these  cases  is  sound,  the  writ  of  error  in 
this  case  cannot  be  sustained.  In  cases  of  irregularity,  the 
objection  must  be  made  at  the  first  opportunity  which  offers. 
This  is  not  only  the  rule  of  law,  but  it  is  required  by  com- 
mon justice.  It  is  unjust  to  lie  by  in  silence,  for  months  and 
years,  till  the  cause  has  gone  through  all  its  forms,  and  then 
surprise  the  party  by  a  writ  of  error,  or  appeal,  even  after 
an  execution  satisfied.  All  the  irregularities  in  the  proceed- 
ings below  are  thus  waived  by  the  party  entitled  to  object. 
The  inference  is,  that  he  means  to  acquiesce,  on  the  judg- 
ment being  against  him  according  to  the  course  of  the 
Court.  This  action  was  upon  a  promissory  note.  Perhaps 
the  very  reason  why  the  Court  below  was  not  applied  to, 
was  because  the  irregularity  had  been  waived  by  delay,  and 
there  were  no  merits  upon  which  to  found  the  application. 
But  suppose  error  will  lie,  where  the  party  has  suffered 
a  judgment  by  default,  it  does  not  follow  that  every  mistake 
is  the  proper  subject  of  a  writ  of  error.  Will  error  lie  for 
an  imperfection,  of  which  a  party  cannot  avail  himself  in 
pleading  ?  The  capias  does  not  appear  upon  the  record ; 
and  when  it  is  defective,  it  is  almost  a  matter  of  course  to 
(*)  Ti'dd.  Pr.  amend  it  in  the  Court  below.  A  mistake  in  the  name  is 
CUM  ihore"cU  amendable.(A:)  It  would  be  a  libel  upon  justice,  to  say  that 
ttd,  every  little  slip  of  an  attorney  or  clerk  is  to  ground  a  writ 

of  error.  These  the  Courts  will  always  correct,  and  they 
are  never  taken  advantage  of  in  practice,  except  for  the  pur- 
poses of  legal  chicanery. 

If  the  party  will  come  here  upon  these  matters,  this 
Court  will,  at  least,  hold  him  to  the  rules  which  govern  in 
the  Court  below.  Here  is  a  delay  since  Nov.  29th,  1821,  to 
make  an  objection  to  the  mode  of  appearance.  The  de- 
fendant now  comes  in  and  says,  "  I  have  never  appeared* 
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On  my  neglect  to  do  this,  the  plaintiff  had  a  right  by  statute    Albany, 

to  appear  for  me.  But  he  did  this  prematurely ;  and  thereby      ^^^  1 

took  away  my  right  to  appear  at  all."    We  deny  the  con-       Golden 
sequence.    We  did  that  which  was  a  part  of  the  defendant's   KnickeVback- 
duty  ;  and  which  he  has  altogether  neglected.    If  we  ap-  •'• 

peared  for  him  out  of  season,  he  should  have  treated  our 
act  as  a  nullity,  and  appeared  of  course,  or  got  rid  of  our  ir- 
regular appearance  upon  motion,  and  then  have  come  in 
by  his  own  act.  The  defendant  should  have  moved  in  this 
case,  to  set  aside  the  proceedings  before  the  next  term.(l)     ^  ^^M^kuTi 

John.  Cat.  438. 

[SuDAM,  Senator.  I  remember  a  case  in  the  Supreme  JJ^*  i  j)^^ 
Court,  in  which  I  was  concerned  as  counsel,  where  the  2  i£  74 
plaintiff  went  on  and  took  his  default  by  mistake,  with- 
out having  filed  common  bail  at  all,  and  the  defendant  had 
not  appeared  in  any  way.  In  that  case,  the  Court  consid- 
ered the  filing  common  bail  a  mere  matter  of  form,  and  al- 
lowed the  plaintiff)  on  motion,  to  appear  for  the  defen- 
dant, nunc  pro  tunc.] 

The  objection  that  the  declaration  was  of  October  term, 
generally,  is  merely  technical,  and  if  it  could  be  urged  as  ir- 
regularity, either  here  or  in  the  Court  below,  it  is  clearly 
amendable.  But,  according  to  the  reasoning  on  the  other 
side,  it  is  no  objection.  It  is  said  the  caption  relates  to  the 
first  day  of  term,  and  thus  in  contemplation  of  law,  pre- 
cedes the  return  day  of  the  capias  ;  but  it  is  not  denied 
that  it  also  extends  to  every  other  day  in  the  term,  includ- 
ing the  last,  or  return  day,  as  well  as  the  first.  These  cases 
of  relation  to  the  first  day  of  term  are  frequent  in  our  ju- 
dicial proceedings.  They  depend,  however,  on  a  fiction  of 
law,  which  is  always  moulded  to  the  purposes  of  equity. 

Variance  between  the  declaration  and  record  cannot  be 
objected  here.  The  record  is  right ;  and  this  is  the  only 
evidence  of  the  proceedings  below.  As  between  this  and 
the  declaration,  the  record  should  govern.  The  very  reason 
why  the  defendant  did  not  go  to  the  Supreme  Court  was, 
probably,  because  the  record  gave  the  true  date  of  the  note, 
We  venture  to  predict  that  this.  Court  will  have  business 
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a^^^Sw'    ®wo^gh,  and  not  of  a  very  pleasant  nature,  if  they  once  con- 

sent  to  take  cognizance  of  petty  irregularities  like  this. 

Coiden  rpj^^  damages  were  properly  assessed  by  the  Clerk.   The 

Knickorijtck-  declaration  contains  one  count  upon  a  promissory  note.  To 
this  the  money  counts  are  superadded,  which  is  the  usual 
sasP  \^  ^  ^^®^  '^  declaring  upon  a  note.  The  statute(/)  provides  that 
when  judgment  by  default  is  given  in  any  action  upon  any 
promissory  note  for  the  payment  of  money,  the  Court  shall 
direct  the  Clerk  to  assess  the  damages.  These  general 
counts  are  as  good  upon  a  promissory  note,  as  a  count  set- 
ting forth  the  note  itself.  Do  they  not,  then,  come  within 
the  language  of  the  statute  ?  An  action  containing  these 
counts  may  properly  be  called  an  action  upon  a  promissory 
note.  But  if  error,  it  is  a  matter  which  the  Court  below 
should  have  been  called  upon  to  correct 

If  the  note  is  misdescribed  in  the  declaration,  the  plain- 
tiff must  then  resort  to  his  money  counts.  In  such  case  he 
must  give  proof  of  the  note  to  the  Clerk  within  the  18th 
section  of  the  act.  (1  R.  L.  523.)  The  Clerk  is  in  such  case 
required  at  the  request  of  either  party,  to  reduce  the  evidence 
to  writing,  and  report  it  to  the  Court  specially,  who  are  to 
pass  upon  its  competency — so  that  no  danger  can  arise  from 
his  assessing  damages  upon  the  money  counts. 

[SuDAM,  Senator.  The  usual  practice  in  England  is,  I 
believe,  to  enter  a  remittitur  as  to  the  general  counts,  when 
the  damages  are  assessed  by  the  Clerk.] 

Velie  ^  Van  Vechten,  referred  to  Shepherd  v.  Charter^ 
(m)  4  T.  R.  {m)  Messin  v.  Massareene,(n)  RcLshleigh  v.  8almoit{o) 
(n)  Id  493  *^^  Andrews  v.  Blake,{p)  to  show  the  distinction  between 
(o)  1  H.  BL  the  practice  in  England,  and  that  of  this  state.(9)    In  Eng- 
(p)  Id.  539.  ^^1  it  is  matter  of  practice.    It  does  not,  as  here,  depend 
(g)       Vid.  upon  a  statute  provision.    It  will  be  seen  from  the  cases  cit- 
ed, that  there  the  paper  upon  which  the  assessment  takes 
place,  must  as  matter  of  practice,  be  spread  upon  the  record. 
But  with  us  this  cannot  be  important.    The  party  has  no- 
tice of  the  assessment,  and  may  appear  and  oppose  any  ex- 
travagant or  otherwise  unproper  assessment 


OF  THE  STATE  OF  NEW  YORK.  4f 

In  a  note  to  Longman  v.  Fenn^{n)  a  case  is  cited  from  Albany, 
Fitz-G.  162,(1)  where  the  Court  of  K.  B.  refused  to  set  aside  ^^^  ^^' 
the  judgment,  because  the  writ  of  inquiry  did  not  appear       Coiden 

upon  the  roll.  KuickeVback- 

The  legislature,  conscious  that  formal  errors,  not  affecting  ^'' 

the  merits,  might  be  committed,    passed  the  statute  of      (n)  3  H.  Bi 
amendments  diuA  jeofails.{o)    To  give  this  statute  complete     ^l\i  j^  j^ 
effect,  the  courts  do  not  wait  for  an  actual  amendment ;  but  n?. 
where  the  error  alleged  is  merely  formal,  they  consider 
the  amendment  as  already  made ;  or  overlook  it  as  hav^ 
ing  never  existed.     This  principle  has  been  frequently 
acted  upon.(p)  {,p)   Rich" 

ardmm  ▼« 

Baekttt,         1 

Hopkins^  in  reply.    There  is  no  doubt  that,  if  the  defend-  Jj^J;        59. 
ant  had  voluntarily  appeared,  or  his  judgment  had  been  664,  and  Gas! 
after  verdict,  many  of  these  errors  would  have  been  amend'  '^^^  ^h^et- 
able.    But  gentlemen  forget  that  this  is  not  an  application  ham  ▼.  TiUot- 
to  amend.    It  is  a  proceeding  on  an  issue  of  in  ntdlo  est  er-  ^p.  499/ 
ratum  upon  multiplied  irregularities.    The  course  pursued 
on  the  other  side  was  unexpected,  and  has  driven  me  to  a 
course  of  research  so  sudden  and  desultory,  that  it  is  diffi-^ 
cult  to  methodize  the  authorities  which  I  must  use  in  reply< 
Almost  every  volume  of  law  mentions  the  distinction  be- 
tween faults  curable  and  incurable  by  verdict  and  nil  dicit ; 
but  perhaps  we  must  search  in  vain  for  an  authority  to 
show,  that  all  the  mistakes  and  omissions  which  we  com- 
plain of,  would  not  be  cured  by  the  default.    It  would  be 
difficult  to  find  an  adjudged  case  in  favor  of  bringing  an  ac- 
tion of  debt  upon  a  bond ;  and  it  is  so  in  relation  to  severa 
of  the  errors  assigned.    Much  has  been  said  of  the  just« 
ness  of  the  plaintifi^s  demand.    But  this  Court  are  called 
upon  for  a  decision  which  is  to  form  a  precedent  upon  a 
lecord  brought  here  for  adjudication  on  its  validity,  and  in 
which  specific  errors  are  assigned.    The  Court  are  confined 
to  the  face  of  ttie  record.    They  will  not  yield  to  a  course 
of  argmnent  which  will  make  every  thing  uncertain,  and 

(1)  Thk  m  UaUory  ▼.  Jenmng9,  in  Fltz-6.  It  waa  held  that  the  want  of 
M  awaid  of  a  writ  of  inqoiry  upon  the  roll,  in  aaeumpait,  waa  cured  by  th« 
iCatateol  ameiidiDenlab 

Vol.  n.  7 
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ALBANY,    render  it  impossi1;^le  to  adFise  what  course  shall  be  taken 
^^  ^^^'    upon  a  given  state  of  things  appearing  of  record. 

Coidea  May  not  a  writ  of  error  be  broi^ht  upon  irregularity,  of 

XaidMrback-  ^^^^  ^  ^^^  intermediate  proceedings?  If  not,  what  be- 
^'  comes  of  the  multiplied  distinctions  in  the  books  between 
errors  curable  and  incurable,  under  the  statute  of  amend' 
ments  and  jeofails  ?  In  Tidd's  Pr.  102,  authorities  are  cited, 
showing  that  the  want  of  an  original  wUt  is  aided  by  a  ver- 
dict, though  otherwise  of  a  defective  original.  It  is  there 
said,  that  if  an  amended  original  is  returned  on  certiorari,  it 
will  save  the  verdict,  though  it  were  originally  defective. 
But  iu  this  case  no  amendment  is  pretended.  We  are  at 
issue  upon  the  error  as  it  stands.  As  was  remarked  by  an 
honorable  Senator,  the  Court  below  might  have  ordered 
common  bail  filed  nunc  pro  tunc,  to  save  the  proceedings, 
but  they  were  never  asked  to  do  this ;  and  if  the  doctrine 
contended  for  here  is  to  prevail,  the  statute  of  conunon  bail 
is  a  nullity.  • 

Lilly's  Entries,  221  to  292,  present  a  series  of  precedents 
in  which  errors  are  assigned  in  the  intermediate  proceedings 
in  the  cause.    Many  of  these  are  in  mere  matter  of  form, 
but  notwithstanding  taken  for  granted  to  be  error  unless 
amended.    The  want  of  a  warrant  of  attorney,  or  the  ap- 
pointment of  a  guardian,  no  venire,  no  original  and  the  like, 
are  treated  as  fatal  errors,  unless  amended  below  and  shown 
to  be  perfect  by  a  return  to  the  certiorari. 
Error  will  lie  upon  a  judgment  by  default.     Salkield  v. 
(g)  Cro.  Jae.  The  Ld.  William  Howard,{q)  is  an  express  authority,  and 
(r)  3  Satmd.  ^^  Serjeant  Williams'  note  to  William  v.  Crttn/nj{r)  it  is  said 
^»  n-  (6)         that  error  will  Ue  by  the  heir  upon  a  judgment  in  a  real 
435^  *  action.    In  Edwards  v.  Bluntj{s)  it  is  decided  that  after  a 

judgment  upon  demurrer,  there  could  be  no  motion  in  arrest, 
but  agreed  that  it  would  be  otherwise  after  a  judgment  by 
u)  6  Tftimt  default.  In  Creswell  v.  Packham,  (t)  judgment  was  given 
silently,  and  without  argiunent,  upon  demiurrer,  and  the 
Court  say  that  a  motion  in  arrest  cannot  be  heard,  but  they 
agreed  that  error  would  lie. 

The  cases  showing  what  errors  are  fatal  after  a  judgment 
by  default  or  upon  verdict,  are  cited  in  2  Dunl.  Pr.  706. 


OF  THE  STATE  OF  NEW  YORK.  47 

Ully,  221,  assigns  for  eiror  that  the  original  was  clausum    albanTi 
/regit.    The  judgment  was  not  reversed  because  the  error       ^ 
was  not  amendable,  but  because  it  was  not  in  fact  amend-       Golden 
ed.    The  same,  234,  assigns  for  error,  that  an  original  and  Knickerbaok- 
capias  issued  before  the  cause  of  action  accrued.    This  ^* 

shows  that  error  may  be  assigned  in  the  mesne  process  as 
well  as  in  the  original.   The  same  author,  236,  gives  an  as- 
signment of  errors  that  there  is  no  writ  of  inquiry,  in  oppo- 
sition to  the  case  cited  on  the  other  side  from  H.  Black 
stone  and  Fitz-Oibbon.    Error  was  assigned  that  the  defen- 
dant was  in  the  Fleet,  and  no  declaration,  served  upon 
hinL(u)    To  serve  the  declaration  personally,  in  that  case,     (ii)Lm.Eiit. 
was  a  statute  duty  in  England,(t7)  as  filing  common  bail      («)  4  &  5 
was  here.    In  this  as  in  that  case,  the  defendant  is  not  w.  &  M.  c 
in  Court,  except  for  the  purpose  of  a  particular  mode  of  pro- 
ceeding ;  and  the  party  must  keep  within  the  terms  of  the 
statute.    Error  was  assigned  in  the  admission  of  a  prochein 
amy  X^)  ^^^  ^^  Phillips  v.  Smith^{x)  error  was  assign-      (to)      Lill. 
ed  for  want  of  almost  all  the  intermediate  proceedings,      /,)  j^  5^54 
which  were  amended  and  certified.  ^  ^' 

All  the  arguments  ctd  captandum  such  as  that  we  should 
have  stood  upon  our  guard,  and  watched  and  amended,  fail 
before  these  authorities.  We  were  not  thus  bound  to  play 
the  guardian  for  the  plaintiff's  attorney.  What  are  law- 
yers' forms  and  precedents  for  ?  What  but  to  preserve  the 
boundaries  and  barriers  by  which  legal  proceedings  are  to 
be  kept  regular?  And  is  not  the  party  to  see  at  his  peril, 
that  his  proceedings  are  regular  ?  Suppose  a  lawyer  files  a 
judgment  roll  without  any  previous  or  intermediate  pro- 
ceedings :  it  is  said  by  gentlemen  that  we  cannot  go  beyond 
Ae  record  itself.  In  such  a  case  the  clerk  on  error  returns  a 
regular  record  ;  and  if  we  are  thus  confined,  no  judgment 
can  be  reversed.  An  opportunity  to  set  it  aside  has  perhaps 
gone  by  in  the  Court  below.  A  notice  of  the  motion  may 
not  have  been  signed  ;  or  the  party  may  have  delayed  his 
application,  for  some  cause  which  the  Court  below,  in 
the  exercise  of  its  discretion,  may  not  think  sufficient  to 
excuse  the  delay ;  must  the  party  sit  quietly  down  and  sub- 
mit to  the  sacrifice  of  his  whole  estate,  perhaps  from  a  mere 
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ALBANY,    slip  of  the  pen  ?    Suppose  a  ca.  sa.  had  been  the  first  pro- 

Sept  1823.    (jeeding  in  this  case.    We  might  as  well  be  asked,  "  why  did 

Coiden       you  not  appear  and  defend  the  action  ?"  in  that  case  as  in 

Knickerback-  ^®  present  one.    The  capias  was  void  and  we  were  not 

•'•  bound  to  notice  it. 

Has  the  constitution  altered  the  settled  order  of  things 
which  we  have  been  considering  ?  Is  so  important  a  change 
to  be  introduced  by  mere  implication  ?  If  so,  would  not  a 
substitute  have  been  provided  ?  We  had  early  adopted  the 
English  statute  of  amendments  and  jeofails,  which  pre- 
suppose that  writs  of  error  will  lie  upon  judgments  by  de- 
fault on  grounds  which  the  statute  professes  to  cure.  Af- 
(y;  CoL  Gas.  ter  the  adoption  of  that  statute,  in  Price  v.  M^EversJIj/)  er- 
ror was  brought  to  this  Court  upon  a  judgment  by  default 
against  the  defendant  in  the  Supreme  Court,  {this  very  ec^e) 
upon  a  mere  miscast  of  sixpence  in  the  in  toto  aitingens; 
and  the  writ  was  holden  to  lie ;  though  .the  record  was 
amended  upon  the  defendant  in  error  paying  all  the  costs. 
Here,  though  the  party  may  be  permitted  to  amend  the  for- 
mal errors,  the  Court  cannot  allow  an  amendment  of  the 
errors  in  substance ;  the  prematurity  of  the  suit,  and  the 
mis-assessment  of  the  damages. 

This  is  not  a  proper  occasion  on  which  to  make  the  ob- 
jection that  error  will  not  lie  upon  a  judgment  by  default 
It  should  come  upon  motion  to  quash  the  writ  of  error.  It 
is  remarkable,  that  at  a  previous  term  a  motion  for  such  an 
order  was  made  and  refused,  in  this  very  cause,  as  I  have 
been  informed. 

Viele.  With  permission,  I  must  correct  the  gentleman  in 
his  statement  as  to  the  result  of  that  motion.  It  is  true,  that 
such  a  motion  was  made ;  but  it  was  not  passed  upon,  be« 
cause  the  late  Chancellor  was  absent.  It  was  merely  sug- 
gested by  an  honorable  member  of  the  Court,  that  the  cases 
upon  the  authority  of  which  the  motion  was  made,  did  not 
apply  to  this  case. 

Hopkins,  Surely  the  suggestion  was  correct  Those 
cases  do  not  apply  to  errors  which  the  opposite  party  him- 
self has  committed ;  but  merely  to  cases  where  the  cause 
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is  put  at  issue,  and  the  party  makes  default  at  the  hear-    albant, 
iiig.(z)     They  have  been  cited  on  this  occasion  ;  and  are    S^p^^8a3. 
either  defaults  in  arguing  demurrers,  or  at  a  hearing  in  the       Cdden 
Court  of  Chancery  when  the  cause  is  called  upon  the  calen-  KnickertMck** 
dar.  ^' 

That  it  is  fisUal  on  error,  if  it  appear  by  the  record  that  the     /^x    ckmrn- 
cause  of  action  arose  after  the  commencement  of  the  suit  ijf    r*    Ld, 
the  Court  are  referred  to  Cheetham  v.  Lewis^{a)  Venables  otkert, 
T.  Daffe,{b)  the  note  to  Barker  et  ux.  v.  Thorold,  (1  Saund.  ^^^f^  ^^ 
40,)  and  Warring  v.  Yates.{c)  Ld'Sade^dAle. 

The  Chancellor.    All  the  proceedings  in  the  suit  in  ^  ^^^'  ^k 
the  Supreme  Court  being  returned,  it  appears  that  judg-  Carieton   and 
ment  was  entered  against  the  defendant  by  default,  and  that     («)  I'  John, 
the  proceedings  passed  through  the  offices  of  the  Supreme  ^J5\^CMth. 
Court,  silently,  in  respect  to  the  Judges,  who  were  never  ilk 
asked  to  correct  any  irregularity,  or  to  afford  any  relief  to  119, 
the  party,  who  now  assigns  errors  in  those  proceedings. 
The  writ  of  certiorari  issued,  in  order  to  bring  into  this  itatod. 
Court  all  the  proceedings  not  stated  in  the  record,  required 
any  affidavits  used  on  a  motion  to  set  aside  the  default,  and 
any  rules  or  orders  actually  made  by  the  Supreme  Court 
thereon  ;  but  no  such  affidavit,  rule,  or  order,  is  returned. 
The  plaintiff  in  error,  having  made  no  application  whatever 
to  the  Supreme  Court,  for  any  redress,  now  asks  this  Court 
to  reverse  the  judgment  thus  entered  against  him.    The 
Judges  of  that  Court  not  having,  in  fact,  decided  any  ques- 
tion in  the  cause,  have  not  given  reasons  upon  this  occa- 
sion. 

If  a  defendant,  making  no  defence  in  the  Supreme  Court, 
suffering  a  judgment  to  be  entered  against  him  by  default, 
and  making  no  application  to  that  Court  for  any  redress, 
might  come  before  this  Court  and  ask  the  same  redress  which 
that  Court  might  have  afforded,  this  Court  would  become, 
in  effect,  a  Court  of  original  jurisdiction,  and  would  be  em- 
ployed in  deciding  questions  which  the  Supreme  Court  had 
never  determined.  Such  a  course  of  proceeding  would  be 
inconsistent  with  the  constitution,  and  pregnant  with  great 
mischiefs.    The  jurisdiction  of  this  Court  is  merely  appel-  ^f  ^J"*^^ 
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ALBANY,    late.    It  is  a  jurisdiction  to  re-examine  and  re-judge ;  to  cor- 

Sept  1823.    y^^  erroneous  decisions  actually  made ;  to  affirm,  reverse, 

Golden       or  alter  determinations  made  by  Judges,  who  may  give,  and 

Kniokerback.  ^^  bound  to  give  reasons  for  their  determinations.    It  is  not 

^''         a  jurisdiction  to  determine,  in  the  first  instance,  causes  or 

nuely  appei-  questions  which  have  not  been  submitted  to  the  decision  of 

***^  other  Courts.    This  separation  of  jurisdictions  it  is  our  duty 

to  maintain.    He  who  comes  here  to  complain  of  errors  must 

show  not  merely  the  formal  proceedings  which  in  a  general 

course  of  practice  may  take  place,  without  the  knowledge  of 

the  Judges,  and  without  any  direction  from  the  Court,  in  the 

particular  cause,  but  he  must  also  show  some  judgment  or 

some  decision,  upon  a  question  actually  presented  to  the 

Judges  for  their  determination. 

iipS"a^i«dff^  ^^  ^^^  ^^^»  ^^^  plaintiflF  in  error,  not  having  submitted  to 
ment  by  de-  the  Supreme  Court  any  of  the  objections  which  he  now  ur- 
^  ges  here,  and  not  having  made  the  least  effort  to  obtain  the 

decision  of  that  Court,  upon  any  one  of  those  objections, 
he  is  not  entitled  to  be  heard  in  this  Court.  The  proper 
disposition  of  such  a  case  is,  I  conceive,  not  to  affirm  or  re- 
verse the  proceedings,  but  to  dismiss  the  writ  of  error. 

BowKER,  BowNE,  Bkonson,  Cramer,  Dudley,  Eari^l, 
Greenly,  Hunter,  Porter,  Thorn  and  Wheeler, 
Senators,  concurred. 

SuDAM,  Senator.  This  cause  comes  before  the  Court  on 
a  writ  of  error  to  the  Supreme  Court,  and  all  the  supposed 
errors  assigned  by  the  plaintiff,  (except  the  6th,)  are  those 
existing  in  the  interlocutory  proceedinf^^s  in  the  Court  below, 
and  do  not  appear  in  the  record.  These  proceedings  (the 
capitis,  declaration,  &c.)  have  been  brought  into  this  Court, 
by  a  writ  of  certiorari,  and  three  questions  are  presented 
for  its  consideration. 
Th^qnertionf  1.  Whether  this  Court  on  a  writ  of  error  will  take  cogni- 
P""*^**^  zance  of  mere  irregularities  in  the  Court  below,  which  might 
be  corrected  there. 

2.  Whether  this  Court  will  sustain  a  writ  of  error  to  the 
Supreme  Court,  when  the  judgment  in  that  Court  has  been 
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permitted  to  be  taken  by  default,  the  error  assigned  appear-  Albany, 

ing  on  the  face  of  the  record.  Sept  leas. 

3.  When  the  assessment  of  damages  by  a  Clerk  of  the  Ckrfden 

Supreme  Court,  on  a  declaration  containing  a  count  on  a  Knick^'rback- 

promissory  note,  and  the  money  counts^  is  authorized  by  our  ^'* 
statute. 

I  am  satisfied  that  this  Court  ought  not  to  take  notice  of  J^^  <»"* 

will  not  notice 

mere  formal  defects  in  the  proceedings  of  the  Supreme  mere    fonnai 
Court    {Cheetham  v.  TUlotson,  4  John.  Rep.  499.)    It  is  ^^J^jjj^^ 
for  that  Court  to  redress  injuries  which  may  result  from  a  prsetioe  in  the 
violation  of  its  rules  or  practice,  and  it  could  not  be  tolerated  "^P'*™*  ^ 
that  judgments  in  that  Court  should  be  reversed  here,  for 
mere  mistakes  in  form,  and  in  no  wise  affecting  the  merits 
of  the  controversy. 

2.  The  second  question — whether  the  Court  will  sustain  Whether  er- 
a  writ  of  error  in  the  Supreme  Court,  on  a  judgment  by  de-  jodgmenTliy 
&ult  in  that  Court,  deserves  to  be  seriously  considered.        aeflwilt 

This  point  is  presented  by  the  counsel  for  the  defendant  I»m«^*pf- 
in  error,  as  a  preliminary  objection,  and  they  contend  that  jeetion. 
the  writ  of  error  ought  to  be  quashed. 

In  support  of  their  position  the  counsel  cited  the  case  of  Ca««e  dtad  to 

sopport  it. 

Gelston  ^  Schenk  v.  Hoyt^  (13  John.  661.)  In  that  cause 
the  plaintiff  below  had  demurred  to  two  of  the  special  pleas 
pat  in  by  the  defendants,  who  joined  in  the  demurrer,  but  de* 
dined  ai^uing  the  demurrer  before  the  Supreme  Court,  when 
the  cause  was  called  on,  and  permitted  a  judgment  on  the  de- 
murrer by  default.  That  case  differs  essentially  from  the  one 
now  under  consideration.  The  party  had  made  his  defence. 
He  was  in  a  situation  to  have  taken  the  judgment  of  the 
Supreme  Court  upon  the  very  question  which  he  attempted 
to  discuss  in  this  Court,  and  he  was  very  properly  told  it  was 
an  established  rule,  that  a  point  waived  by  him  in  the  Court 
below  could  not  be  open  to  discussion  in  this  Court.  He 
had  himself  abandoned  that  ground,  and  by  this  means  mis- 
led  his  adversary,  and  deprived  him  of  rights  which  the  Su- 
pieme  Court  could  have  afforded  him,  had  the  demurrer 
been  overruled.  It  was  a  voluntary  abaudonment  of  a 
point  on  which  it  was  in  his  power  to  have  taken  the  judg- 
meot  of  the  Supreme  Court,  and  if  not  satisfied,  then  to  call 
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ALBANY,    for  the  opinion  of  this  Court.    So,  also,  in  the  case  of  Sands 
^^^^'    V.  HUdreth,  (12  John.  Rep.  493.)    There  the  cause  had 
Coiden       been  regularly  set  down  for  a  hearing  on  bill  and  answer, 
Knickerback-  ^^^  upon  notice  to  the  party,  the  appellant  did  not  appear, 
^^'         but  suffered  a  decree  to  pass  against  him  by  default.    This 
Court  dismissed  the  appeal,  because  he  had  voluntarily  per- 
mitted a  decree  to  pass  against  him,  when  he  might  have 
taken  the  judgment  of  the  Chancellor  on  the  merits  of  his 
cause.    If  he  had  taken  his  opinion,  it  might  have  been  im- 
necessary  to  resort  to  this  Court.    Not  having  done  this,  he 
was  presumed  to  have  acquiesced  in  the  justice  of  the  judg- 
ment pronounced  by  the  Chancellor,  and  this  Court  would 
not  aid  him  in  a  course  of  litigation  which  he  had  once  con- 
cluded to  abandon. 
A  iwrty  who.      Preliminary  questions  of  this  kind  are  always  addressed 
«» ."••™f»  ^  to  the  sound  discretion  of  the  Court,  guided  by  principles 
taiily '    with-  which  have  heretofore,  and  ought  in  future  to  govern  Courts 
ftSomUMd^bh  ^^  appellate  jurisdiction ;  and  I  folly  subscribe  to  the  doc- 
erete     jud^*  trine,  that  a  party  who  has  placed  his  cause  in  a  situation 
mivt,  ^thould  to  receive  the  deliberate  judgment  of  the  Supreme  Court  or 
not  be  heard  Court  of  Chancery,  and  who,  upon  a  hearing,  on  notice, 

on   appeal   or 

error.  voluntarily  withdraws  himself  from  the  deliberate  judgment 

of  the  Court  below,  and  permits  his  adversary  to  recover  by 

his  default,  is,  and  ought  to  be  precluded  from  agitating  the 

same  points  in  this  Court. 

But  thja  m      B^^  ^g  ^j^gg  ^f  ^jjg  plaintiff  in  error  is  not  within  the  mle 

not  the  plain*  * 

tiff'i  caM.  laid  down  in  the  cases  cited,  nor  is  it  within  that  estabiidied 
in  the  case  of  Henry  v.  Ouylery  (17  John.  469.)  The 
plaintiff  in  error  was  prosecuted  in  the  Supreme  Court,  and 
he  did  not  appear  to  the  writ  He  permitted  the  plaintiff 
below  to  perfect  his  judgment,  and  he  now  says  that  there  is 
error  in  that  record.  I  cannot  subscribe  to  the  doctrine,  that 
to  enable  a  party  to  maintain  his  writ  of  error,  (which  is  a 
writ  of  right,)  it  is  necessary  that  he  should  appear  and  lUi- 
gate  the  suit  in  the  Court  below.  He  may  rest  on  the  hon- 
esty and  integrity  of  the  plaintiff,  and  presume  that  he  will 
not  enter  a  judgment  for  a  greater  siun  than  is  justly  due. 
But  he  may  find  himself  egregiously  deceived.  A  judgment 
may  have  been  entered  against  him  for  910,000|  when  only 
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$100  was  due.     And  shall  it  be  said  that,  in  such  a  case,    albant, 
he  cannot  take  advantage  of  the  errors  of  his  adversary,  to     Sept*  ^833. 
reverse  an  unjust  recovery  ?     This  may  be  stating  an  ex-       Golden 
treme  case,  but  a  moment's  reflection  will  suggest  a  variety   Knick^Vback- 
of  cases  in  which*  the  greatest  injustice  might  be  effected,  ^'- 

and  the  injured  party  without  a  remedy,  unless  his  writ  of 
error  is  secure  to  hiuL  If  he  appears  in  the  suit  below,  he 
then  takes  into  his  own  hands  the  estimate  of  his  rights.  If 
he  tpaives  them,  it  is  his  own  act,  and  he  ought  to  be  con- 
cluded. But  if  he  tnists  to  the  plaintiff,  if  he  does  not  place 
any  obstacles  in  his  way  to  a  speedy  recovery,  and  he  af- 
terwards finds  that  the  plaintiff  himself  has  so  conducted 
the  suit,  that  in  judgment  of  law  his  proceedings  are  erron- 
eous, he  is,  in  my  opinion,  entitled  to  the  judgment  of  this 
CJourt  upon  the  record. 

Upon  the  face  of  all  our  records  the  judgment  recorded     A  iudgmeiit 
is  that  of  the  Court :  and  I  can  see  no  constitutional  objec-  &■    mach    a 
tion  to  sustaining  this  writ  of  error.    A  judgment  by  default  thaSitft^M  tf 
is  as  much  the  judgment  of  the  Court,  as  that  on  a  verdict,  »«d«red  on  a 
or  after  argument  on  a  case  made.    The  words  of  the  con- 
stitution are,  (Art,  5,  s.  1,)  <'  And  when  a  writ  of  error  shall 
he  brought  on  a  judgment  of  the  Supreme  Court,  the  jus- 
tices of  that  Court  shall  assign  the  reasons  for  their  judg- 
metUP 

Where  is  the  difficulty  in  the  Justices  of  the  Supreme     And  the  ra- 
Court  assigning  the  reasons  of  their  judgment  ?    In  the  case  ^^   ajiign 
rf  Oelston  V.  Hoyt^  before  cited,  Chief  Justice  Spencer  as-  '••«»■  ^  ^ 
signs,  as  the  reason  for  the  judgment,  that  '^  when  the  cause 
was  called,  (meaning  the  issue  joined  on  the  demurrer,)  the 
defendant's  counsel  appeared  and  declined  to  argue.    Where- 
upon judgment  was  given  for  the  plaintiff,  on  the  defen- 
dant's counsel  declining  the  argument."     Upon  these  rea- 
Mms,  assigned  by  the  Chief  Justice,  it  appeared  the  plaintiffs 
in  error  had  waived,  in  the  Court  below,  that  part  of  their 
defence  which  was  embraced  by  the  demurrer,  and  this 
Court  justly  held  them  to  it. 

In  the  case  now  before  the  Court,  on  the  6th  error  assign- 
ed, (which  is  the  only  one  appearing  on  the  face  of  the  re- 
ooid)  there  could  be  no  difficulty  in  assigning  the  reason  why 

ToL.  II  8 
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ALBANY,    the  Coiirt  referred  the  matter  to  their  Clerk,  to  assess  the 

^^^  ^^-    damages.    In  the  act  (1  R.  L.  134,  s.  7)  organizing  this 

Coiden       Court,  and  regulating  the  course  of  its  proceedings,  it  is  de- 

Knickerback-  clared  that  this  Court  shall  "  examine  all  such  errors  as 

^''         shall  be  assigned  or  found  in  such  record,  or  in  any  process 

or  proceedings  concerning  the  same,  and  call  upon   the 

Judges  of  the  Supreme  Court  to  assign  the  reasons  of  such 

judgment." 

Writ  of  er-      I  cannot  discover,  either  in  the  language  of  the  consti- 

ror  not  confin-  tution,  or  in  the  words  of  the  statute,  that  the  writ  of  error 

ed  to  cases  ac-  '  ' 

tuaiiy  argrued  Can  be  supported  in  those  cases  only  which  are  aciuallj/  ar- 
mtt^  supremo  ^^^j  ^f^^^  ^j^^  Justices  of  the  Supreme  Court. 

Cases  of  great  hardship  and  injustice  might  arise,  in 
which  the  party  would  be  without  a  remedy,  unless  it  be 
true  that  a  writ  of  error  to  the  Supreme  Court  can  be  main- 
tained on  a  judgment  or  decision  of  that  Court  upon  interlo- 
cutory proceedings,  (such  as  motions  to  set  aside  judgments 
for  irregularity,  &c.) 
not,^OTi6i»f      ^  ^  imderstand  his  honor  the  Chancellor,  his  opinion  is, 
lie  upon  a  de-  that  such  would  be  the  proper  course,  and  it  may  be 
que«Uon°'^  of  supposed  that  he  is  supported  by  the  judgment  of  this 
pracUce,  aria-  Qourt,  in  the  case  of  Clason  v.  Shotwell,  (12  John.  Rep.  31.) 

iDtt  upon  am-  ^ 

dayitinthesu-  I  coucur  in  the  opinion  of  the  Court  on  the  very  point 
preme  court     necessarily  decided  in  that  cause.    It  went  far  enough  to 
reach  that  individual  case,  which  formed  an  exception  to 
the  general  rule.    But  I  must  dissent  from  the  reasoning 
which  would  seem  to  go  beyond  the  case  then  under  con- 
sideration.   This  Court  has  never,  as  yet,  said  that  a  writ 
of  error  can  be  brought  upon  the  opinion  of  the  Supreme 
Court  on  a  case  presented  to  them  by  affidavits,  and  arising 
out  of  the  practice  of  that  Court,  and  I  trust  they  never 
will  so  pronounce  the  law. 
Error  was      I  am  entirely  supported  in  my  opinion  by  the  case  of 
tooujrht  in  this  cheetham  v.   TUlotson,  (5  John.  Rep.  430.)    That  was  a 

court)    on      a  '  ^  *  ' 

judgment  by  writ  of  error  on  a  judgment  in  a  Supreme  Court,  by  de- 

Cheetham    t.  ff^^U  aud  damages  assessed  on  a  writ  of  inquiry.   The  er- 

j'h^^'     ^  ^^^  o/Zeg^cd  was,  that  the  charges  in  the  declaration  were 

not  libellous.    The  learned  counsel,  ( Woodworth  ^  Henry) 

who  argued  the  cause,  never  raised  a  doubt  as  to  the  jurisdio- 
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tion  of  this  Court,  though  the  excitement  produced  by  that  albany, 
controversy  was  well  calculated  to  elicit  all  technical  objec-  ^^P^-  ^823. 
tions  to  the  writ  of  error.     The  judgment  of  the  Supreme       Coiden 

Court  was  reversed.  Knickerback- 

From  a  review  oT  all  the  authorities,  I  am  satisfied  that  ^r. 

the  established  rule  of  this  Court  is,  to  deny  to  a  suitor  the     ^ivAe  of  thig 
right  of  litigating  questions  here  which  he  had  placed  in  a  court  as  to  de- 
sitwiiian  to  receive  the  judgment  of  the  Court  below,  and  J^*"^  ^^^ 
which  he  had,  on  the  hearing  there,  voluntarily  abandon- 
ed ;  and  that,  with  the  exception  of  the  case  of  Clason  v. 
Shotwellj  this  Court  have  never  sanctioned  a  writ  of  errorjj 
to  review  the  decisions  of  an  inferior  Court,  pronounced  on 
affidavits,  and  that  this  was  a  case  sui  generis,  and  ought 
not  to  be  extended  beyond  the  precise  point  there  decided  ; 
that  the  case  now  before  the  Court  is  within  the  authorities    This  case  not 
cited  ;  and  that  the  writ  of  error  ought  not  to  be  quashed  within  rule, 
for  the  cause  assigned. 

When  a  judgment  is  taken  by  default,  the  party  puts  And  why. 
himself  upon  the  regular  proceedings  of  the  plaintiff,  and 
he  never  can  be  said  to  waive  that  to  which  he  never  assen- 
ted, or  in  which  he  never  was  an  actor.  Nor  can  this 
Court  exclude  a  case  of  palpable  error,  (when  such  a  cas3 
shall  be  presented,)  merely  because  the  defendant  below  did 
not  appear  in  the  suit.  It  would  in  my  opinion,  violate  the 
first  principles  of  justice,  as  well  as  the  words  of  the  con- 
stitution, and  the  law  by  which  this  Court  is  organized. 

3.  This  leads  me  to  the  consideration  of  the  5th  point  g^jg^enT*  "f 
made  by  the  plaintiff  in  error — that  the  declaration  contain-  damageB  upon 

^     .  ^      note  and  mo- 

mg  a  count  upon  a  promissory  note,  and  the  money  counts,  ney     counu, 
the  damages  ought  to  have  been  assessed  by  a  jury,  and  ^^^  ®"^'- 
not  by  the  Clerk  of  the  Court. 

The  decision  of  this  question  does  not  depend  upon  the 
English  authorities.  By  the  16th  section  of  the  "  act  for 
the  amendment  of  the  law,  and  the  better  advancement 
of  justice,"  (1  R.  L.  522,)  the  Court  is  authorized,  in  certain 
cases,  on  a  judgment  by  default,  to  refer  it  to  their  Clerk  to 
assess  the  damages.  By  the  17th  section,  if  the  suit  be  on 
any  bill  of  exchange,  promissory  note,  &c.,  truly  set  forth  in 
the  declaration,  the  execution  of  such  bill  or  note,  (fee,  need 
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ALBANY,    not  be  proven.    By  the  18th  section  the  Clerk  is  authori- 

^ L  zed  to  take  proof  and  to  reduce  the  testinumy  ofwitnes- 

N.  Y.  Firemen  ^^  ^q  writing  ;  and,  ifrequiredj  to  report  the  same  to  the 
Company  Court.  Now'it  is  a  well  settled  princi]j|e  that  a  promissory 
De  Woi£  ^^^  ™^y  ^  given  in  evidence  under  the  money  counts. 
So  may  the  Clerk  assess  damages  on  an  account  stated. 
The  assessment  of  damages  by  the  Clerk  being  authorized 
by  law,  disposes  of  this  point;  for  we  are  to  presume,  (after 
judgment,)  that  the  necessary  proof  was  given  to  him,  to 
justify  his  report.  Upon  the  ccflning  in  of  that  report,  the 
judgment  entered  upon  it  is  the  judgment  of  the  Court. 

Our  statute  enlarges  the  English  rule  of  reference  to  the 
Clerk,  and  embraces  cases  in  which  it  would,  in  England, 
be  necessary  to  execute  a  writ  of  inquiry. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  Su- 
preme Court  ought  to  be  affirmed. 

For  diimiMinsr        ErwIN,  LePFERTS,  LiVINGSTON,   LyNDE,  McInTYRE, 

It  was  thereupon  ordered,  adjudged  and  decreed, 
that  the  writ  of  error  brought  in  this  cause  be  dismissed  this 
Court,  and  that  the  plaintiff  in  error  pay  to  the  defendant  in 
error  his  costs  in  defending  the  writ  of  error,  to  be  taxed, 
and  that  the  record  be  remitted,  Sec. 


The  New  York  Firemen  Insurance  Company 

against 
De  Wolf. 

Insurance,  by  the  defendant!,  on  a  cargo,  at  and  from  New  York  to  Ha- 
yana,  and  at  and  from  thence  to  Laguira  and  Porto  Cavello,  or  either  of 
them,  at  a  premium  of  seven  per  cent  to  return  five  and  a  quarter  per 
cent  if  the  risk  ended  at  H.,  without  loss,  or  two  per  cent  if  only  one  of 
the  two  other  ports  was  used,  and  the  risk  endeid  without  lo«:'  war- 
ranted American  property.    The  cargo,  consisting  of  flour  and  pork,  was 


De  Wolt 
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pmebtsed  of  the  plaintiff  a  native  American  citizen  residing  in  New     ALBANY 
Yofk,  by  L.,  a  Daniah  citizen  of  St.  Thomas,  then  in  New  York,  under     8<?pt   1838. 

a  eontraet  entered  into  here,  by  which  the  plaintiff  agreed  to  deliver  the  . 

cargo  to  L.,  at  Havana,  or  at  Lagoira,  or  Porto  Cavello,  at  five  per  ^'imiSw^T* 
cent  advance   on  the  invoice,  or  coat,  paid  by  the^  plaintiff,  and  the       Company 
freight,  and  premiom  of  injorance,  paid  by  the  plaintiff      The  cargo  ^* 

waa  conagned,  by  the  plaintiff,  to  Spanish  merchants,  at  Havana,  (de- 
signated by  L.,)  with  inatmctions  to  dispose  of  the  cargo,  for  the  plaintiff's 
aceemit,  Slc,  or  to  send  it  to  another  market,  that  is,  to  a  windward 
port  The  bill  of  lading  expressed,  that  the  cargo  was  shipped  for  the 
account  and  risk  of  the  plaintiff,  to  be  delivered  at  Havana,  to  H.  4c 
C.  or  their  assigns,  paying  no  freight,  it  being  the  property  of  the  owner 
of  the  vessel :  On  the  arrival  of  the  vessel  at  Havana,  the  consignees 
interlined  the  bill  of  lading  with  the  words,  "  or  a  market ;"  and  directed 
the  master  to  proceed  to  Laguira ;  and  while  proceeding  to  Laguira, 
the  vessel  was  captured,  near  that  place,  by  a  Venezuelan  privateer,  and 
carried  into  a  port  in  the  island  of  Margarita,  and  the  vessel  and  cargo 
libelled  in  the  admiralty  court  there,  and  the  cargo  condemned  as  prize, 

&C. 

la  an  action  on  the  policy  to  recover  for  a  total  loss :  Held,  that  the  cargo 
was,  and  remained  the  property  of  the  plaintiff,  until  its  delivery  at  one 
of  the  ports  mentioned  ;  that  there  was  no  delivery,  or  acceptance  of  it,  at 
Havana ;  and  that  the  consignees  there,  in  directing  the  master  to  pro- 
ceed to  L.,  acted  as  agents  of  the  plaintiff,  who  continued  lo  be,  and  was 
the  owner  of  the  cargo,  at  the  time  of  its  capture ;  and  that,  therefore,  the 
warranty  was  complied  with. 

That  such  a  contract  of  sale  is  legal  and  valid,  both  by  the  municipal  law 
of  this  country,  and  by  the  law  of  nations,  and  does  not  destroy  the  neu- 
tral character  of  the  property. 

That  the  plaintiff  was  not  bound  to  disclose  to  the  defendants  the  facts  and 
circumstances  of  the  contract ;  for  even  if  they  were  material,  yet  the  in- 
sured is  not  obliged  to  communicate  any  fact,  as  to  which  there  is  a  war- 
ranty, express  or  implied. 

Where,  on  a  sale  of  goods,  no  time  is  stipulated  for  the  payment,  the  price 
is  to  be  paid  on  their  delivery  to  the  purchaser. 

Provisions  shipped  by  a  neutral,  with  a  view  to  supply  the  army  or  navy  of 
a  belligerent,  are  not  contraband  of  war. 

On  the  contrary,  such  a  destination  is  perfectly  lawful 

The  right  of  neutral  and  peaceful  states,  to  carry  on  commerce  with  coun- 
tries at  war,  excepting  in  contraband  articles,  and  with  places  in  a  state 
of  blockade,  is  perfect  and  unquestionable  : 

Though  the  question  may  frequently  arise  whether  the  contract  iM  a  fraud- 
ulent disguise,  to  give  to  the  property  the  character  of  neutrality  during 
its  transit ;  and  whether  the  property,  in  truth  belongs  to  the  neutral  or 
the  enemy. 

The  principle  of  the  law  of  nations,  laying  out  of  view  the  case  of  contra- 
band articles,  and  of  places  actually  invested,  is,  that  the  property  of  a 
Bsutral,  in  its  passage  to  a  country  at  war,  is  free ;  and  that  the  property 
of  the  advefM  beUiferent  is  subject  to  capture  and  'brfeiture. 
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ALBANY,      I^  ^  settled  that  the  sentence  of  condemnation  by  a  foreign  couzt  of  adaii- 

Sept.   1823.         ralty  is  not  conclusive,  but  only  prima  facie  evidence  of  the  facts  upon 

which  it  purports  to  have  been  founded ;  and  this  conrt  will  not  hear  an 
JN.  Y.  Firemen  .  •    *  ^  •*   t.  •  .    • 

Insurance  ar|rament  m  favor  of  its  bemgr  conclusive. 

Company       Other  points  were  discussed  by  counsel,  but  not  decided,  viz. 

^*  1.  Whether  our  courts  will  recognize  a  war  between  a  colony  and  the  mo- 

ther country,  as  a  lawful  war,  before  the  independence  of  the  former  is  ac- 
knowledged, either  by  the  mother  country  or  our  own  government. 
2.  Whether  a  colony,  being  acknowledged  independent,  is  bound  by  the 
treaties  existing  between  the  mother  country  and  foreign  nations. 

Error  from  the  Supreme  CJourt.  The  facts  appear  suf- 
ficiently in  the  report  of  the  same  case  in  the  Court  below. 
(20  John.  Rep.  214.) 

The  reasons  for  the  judgment  of  the  Supreme  Court  were 
assigned  as  in  20  John.  225  to  229. 

D.  B,  Ogden,  for  the  plaintiff  in  error.  We  rely  on  the 
following  grounds  for  a  reversal  of  the  judgment  rendered 
by  the  Court  below : 

1.  Tlie  cargo  of  the  brig  George  Washington,  upon  its 
shipment  at  New  York,  became  the  property  of  Moses  E. 
Levy,  and  its  delivery,  if  not  complete  at  New  York,  be- 
came so  at  Havana. 

2.  The  voyage  insured  by  the  policy  in  this  case,  termin- 
ated at  Havana. 

3.  The  cargo  of  the  George  Washington,  at  the  time  of 
the  capture  and  condemnation,  was  not  American  property, 
within  the  terms  and  meaning  of  the  warranty  contained  in 
the  policy.^ 

4.  The  contract  under  which  the  cargo  was  shipped,  was 
calculated  to  increase  the  risk,  and,  therefore,  ought  to  have 
been  disclosed  to  the  under-writers,  as  ought  also  the  letter 
of  instructions  from  the  assured  to  the  master,  and  the  let- 
ters from  the  assured  to  Hernandez  d&  Chavitau. 

5.  The  transaction  was  a  mere  cover  to  belligerent  pro- 
perty, and  was,  therefore,  a  fraud  upon  belligerent  rights. 

6.  The  sentence  of  condemnation  is  conclusive  evidence 
that  the  cargo  was  not  American  property,  and  so  the  Court 
ought  to  consider  it. 

The  two  letters  of  July  21,  1818,  are  relied  upon  to  prove 
the  contract  between  De  Wolf  &  Levy.    It  was  made  at  a 
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period  of  open  war  between  the  Spanish  government  and    Albany, 
the  republic  of  Venezuela ;  which  was  declared  as  long  ago    s^P^  ^Q^* 
as  Jul7  30th,  1811,(a)  and  has  continued  to  rage  ever  since  N.  Y.  Firemen 
that  time.    This,  though  carried  on  between  the  colony  and     c^m^^ 
the  mother  country,  was  a  lawful  war  after  that  day,  on     ju  ^  i^ 
which  her  declaration  of  independence  was  dated.    (1  Nile's 
Reg.  125.)     In  Ware  v.  Hilton  et  al,,{b)  Chace,  J.  says,      («)  ^  NiW 
"  Before  our  acts  of  separation  from  the  crown  of  Great  na  7,  a  ' 
Britain,  the  war  between  Great  Britian  and  the  United  Col-  ^J*^  ^  ^^^ 
onies,  jointly  and  separately,  was  a  civil  war ;  but  instant- 
ly on  the  declaration  of  independence,  the  war  changed  its 
nature,  and  became  a  public  war  between  independent  go- 
vernments ;  and  immediately  thereupon  all  the  rights  ol 
public  war  (and  all  the  rights  of  an  independent  nation)  at- 
tached to  the  government  of  Virginia. 

The  President's  message  of  Dec.  6th,  1817,(c)  speaking     (c)  I3  Nflei^ 
of  the  character  of  war,  says,  "  the  United  States  have  re-      ^' 
garded  the  contest,  not  in  the  light  of  an  ordinary  insurrec- 
tion or  rebeUion,  but  as  a  civil  war  between  parties  nearly 
equal,  having,  as  to  neutral  powers,  equal  rights.    Our  ports 
have  been  open  to  both,  and  every  article,  the  fruit  of  our 
soil,  or  of  the  industry  of  our  citizens,  which  either  was 
permitted  to  take,  has  been  equally  free  to  the  other ;"  and  in 
T^e  United  States  v.  Palmer  et  alJd)  Ch.  Justice  Mar-     (<0  3  Wheat 
shall  lays  down  the  rule  that  the  proceedings  of  our  Courts  ^^  «*• » 
of  Justice  in  relation  to  a  part  of  a  foreign  empire,  which  as- 
serts, and  is  contending  for  its  independence,  must  depend 
entirely  on  the  course  of  our  government 

All  our  Courts,  then,  are  bound  to  treat  the  war  as  an  ex- 
isting and  lawful  one.  The  Executive  is  the  judge  by 
whose  decision  this  (jourt  is  bound  to  abide ;  and  I  shall 
proceed  upon  the  foundation  that  this  contract  was  made  at 
a  time  of  lawful  war  between  the  people  of  Venezuela  and 
the  King  of  Spain. 

Who  were  the  parties  to  this  contract  ?  De  Wolf  was  an 
American  citizen  :  Levy,  being  resident  in  the  Spanish  isl- 
and of  St  Thomas,  must  be  considered  as  a  Dane.  The 
brig  left  New  York,  and  proceeded  on  her  voyage  to  sup- 
ply the  Spanish  government  with  provisions,  either  at  Ha- 
vanna  or  Porto  Cavello,  the  two  great  naval  depots  of 
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ALBANY,    Spain  in  the  neighborhood  of  Venezuela.    Can  property 

Sept  1823.    shipped  under  such  circumstances,  destined  as  it  was  to  aid 
N.  Y.  Firemeii  Spain  in  her  unholy  efforts  against  Venezuela,  be  considered 

Comp«ui^     American  ?     What  is  the  meaning  of  this  warranty  ?    Ch. 

D  w  Id  •'^^^^^^  Spencer  says  tnily,  in  giving  the  opinion  of  the  Court 
below,  "  It  means  that  the  property  was  American  by  the 
law  of  nations."    It  is  said  in  Vos  ^  Chrave^  v.  The  United 

(«)  3  John.  Insurance  Company ^{e)  that  '^  it  is  a  settled  rule  that  the  in- 
Cu.  ISO.  sured,  in  order  to  comply  with  his  warranty,  must  not  only 
maintain  the  property  to  be  neutral,  but  so  conduct  himself 
towards  the  belligerent  parties,  as  not  to  forfeit  his  neutrali- 
ty. He  must  pursue  the  conduct  and  preserve  the  charac- 
ter of  a  neutral."    In  Fitzsinimons  v.  Newport  Insurance 

if)  4  Company ^{f)  Marshall,  Ch.  J.  remarks,  "  It  is  contended 
'  '  by  the  counsel  for  the  underwriters,  that  a  ship  warranted 
to  be  American  is  impliedly  warranted  to  conduct  herself 
during  the  voyage  as  an  American,  and  that  an  attempt  to 
enter  a  blockaded  port,  knowing  it  to  be  blockaded,  forfeits 
that  character."     This  position  cannot  be  controverted. 

The  question  whether  the  warranty  is  complied  with, 
then,  is  not  confined  to  the  .strict  and  narrow  principles  of 
the  common  law ;  but  depends  upon  the  law  of  nations. 
The  true  inquiry  is  whether  the  property  be  neutral.  The 
answer   to  this  question  comes  most  properly  from  the 

(g)  InLud'  Courts  of  admiralty,  which,  as  remarked  by  Kent,  J.(^) 
JohnTcu.18.  "  are  especially  received  as  binding ;  because  they  proceed 
upon  general  principles  of  the  law  of  nations,  applicable  to 
all  suitors,  and  of  imiversal  extent  and  reception.  They  are 
governed  by  one  and  the  same  law,  equally  known  to  every 
country,  and  equally  open  to  all  the  world."    In  Duguet  v. 

(*)  1  John.  Rhinelander^{h)  Radcliff,  J.  says,  "  I  am  of  opinion,  that 
Cm.  360.  the  warranty  of  American  property  ought  to  be  construed 
in  reference  to  the  belligerent  parties.  It  was  intended  that 
the  property  should  be  neutral  in  regard  to  themP  Kent, 
J.  in  the  same  case  says,  <<  I  think  that  the  warranty  of  neu- 
trality must  be  considered  in  reference  to  the  law  of  nations, 
and  the  true  question,  is  it  to  be  considered  a  Frenchman' 
or  an  American  according  to  that  law  ?  It  is  immaterial  how 
he  was  considered  in  France,  or  by  the  municipal  law,  because^ 
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tfie  pirties,  by  the  true  construction  of  the  contract  had  in  albant, 
view  a  protection  on  the  high  seas,  under  the  sanction  of  the  ^^ 
general  law."  So  here,  this  contract  was  not  only  made  in  N.  Y.  Firemen 
time  ci  war,  but  in  express  reference  to  that  war.  If  in  time  Company 
of  peace,  there  was  no  need  of  the  warranty.  The  parties  ^^  ^^ 
meant  something  by  it;  and  the  language  of  the  insurers  is, 
'^  Because  a  war  does  exist,  we  will  not  risk  the  property, 
being  American.  We  claim  the  protection  of  the  law  of  na- 
tions  upon  it  as  American  property.'^  Was  it  protected  by 
the  law  of  nations  ?  If  it  was  so  protected,  the  warranty  is 
con^lied  with ;  otherwise  it  is  violated.  The  cargo  was 
flour  and  beef^  shipped  imder  a  contract  with  the  Spanish 
government  to  supply  their  army  or  navy,  to  aid  in  carrying 
an  the  war  against  Venezuela.  Independent  of  authority,  I 
ask  every  man  of  conunon  sense,  whether  if  captured  by 
Venezuela,  it  would  be  protected  as  American  property  J 
Had.this  property  been  shipped  under  similar  circumstances 
to  supply  the  British  army  wliile  at  New  York,  during  the 
revolutionary  war,  would  not  our  Courts  of  Admiralty  have 
condenmed  it?  Were  we  at  war  with  another  country, 
would  not  oiu*  Courts  of  Admiralty  now  do  it  ?  Let  our 
Courts  beware  how  they  pronounce  property  thus  circum- 
stanced, beyond  the  reach  of  condemnation.  We  may  com- 
mend  the  poisoned  chalice  to  our  own  lips.  If  our  country 
is  attacked,  it  will  be  from  abroad.  Our  invaders  must  be 
supplied  by  provisions  from  abroad,  which  may  always  be 
secured  against  condemnation  by  the  intervention  of  a  neu- 
tral, and  an  executory  contract  of  sale.  No  case  can  be  found 
warranting  neutrals  in  such  extravagant  claims. 

But  we  shall  be  told  that  the  defendant  in  error  was  inno- 
cent, that  he  knew  nothing  of  the  object  for  which  the  pur- 
chase and  shipment  were  made.  We  answer,  it  is  imma- 
terial whether  he  knew  it  or  not.  He  has  made  a  full  war- 
ranty, and  in  so  doing  has  taken  the  knowledge  upon  him- 
self He  was  bound  to  know  the  object  of  the  voyage. 
The  warranty  was  intended  to  throw  the  risk  upon  him. 
It  is  a  novel  doctrine  that  ignorance  shall  operate  as  a  pro- 
tection where  there  is  a  breach  of  an  express  warranty.  In 
the  case  (rf'a  mere  implied  warranty  of  sea-worthiness,  know- 

voL.  n.  9 


De  Wolf 
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ALBANY,    ledge  is  never  material.    Why  does  a  contrary  doctrine  ap» 
Sept  1823.    pjy  jjgj^g  q    jg  ^Y^^^^  ^^y.  difference  in  principle  between  Ibe 

N.  Y.  Furemen  two  cases  ?    An  express  warranty  is  always  binding  in  all 

Insurance  i      t         i  i  •  « 

Company     cases,  whether  the  warrantor  know  it  to  be  true  or  false. 

But  suppose  knowledge  to  be  necessary.  De  Wolf  had 
full  notice.  It  is  an  established  principle  in  equity,  and  ac- 
knowledged in  all  the  books,  that  circumstances  sufficient  to 
put  a  prudent  man  on  inquiry,  is  equivalent  to  notice.  Such 
circumstances  exist  in  the  present  case.  Both  parties  to  the 
contract  of  sale  were  neutral.  It  was  natural  for  De  Wolf 
to  inquire  of  Levy,  "  Why  do  you  wish  the  cargo  to  retain 
its  character  of  American  property  ?"  A  Danish  charactei 
would  have  answered  the  same  purpose.  Levy  was  a  mer- 
chant of  St.  Thomas.  For  what  purpose  did  he  wish  a 
cargo  of  flour  at  Havana  ?  Why  not  ship  it  in  his  own 
name  ?  Having  such  multiplied  causes  for  suspicion,  it  is 
impossible  that  De  Wolf  should  not  have  been  put  upon  in- 
quiry, and  finally  have  known  all  about  this  affair.  Every 
document  shows  that  the  cargo  was  not,  in  fact,  shipped  in 
the  name  of  De  Wolf,  and  every  appearance  in  favor  of  the 
cargo  being  De  Wolf's,  is  evidently  a  mere  cover  to  the 
transaction.  The  letters  which  treat  it  as  his  property,  and 
under  his  direction,  were  known  and  approved,  and  two  of 
them  were  signed  by  him.  He  directs  it  to  different  mar- 
kets, and  assumes  the  disposition  of  the  property  as  if  it  was 
to  pass  at  his  own  risk,  although  he  had  previously  sold  it 
to  Levy.  He  states  in  his  letter  to  the  consignees,  that  the 
cargo  was  to  be  sold  on  his  account,  whereas  it  was  to  be 
delivered  to  Levy,  and  it  was  immaterial  to  De  Wolf  what 
end  it  came  to.  Why  lend  himself  to  cover  the  transaction 
in  this  manner,  if  he  did  not  know  the  object  ? 

The  property  was  rightfully  condemned.  Although,  as 
between  the  parties,  the  payment  may  be  contingent,  depend- 
ing on  the  delivery  of  the  property,  which  remains  at  the 
risk  of  the  neutral,  and  such  a  contract  may  be  lawful  in 
peace,  yet  it  is  otherwise  during  war.  In  the  case  of  The 
(^  3  Bob.  ;gaiiy  Grifflihs,{i)  the  Court  say,  "  It  has  always  been  the 
300,  in  note,     rule  of  the  prize  Ck)urts,  that  property  going  to  be  de- 
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livered  in  the  enemy's  country,  and  under  a  contract  to  be-  albant, 
come  the  property  of  the  enemy,  immediately  on  arrival,  if  ^P^  ^Q^- 
taken  in  transitu^  is  to  be  considered  as  enemy^s  property."  N.  Y.  Firemea 
It  is  hardly  possible  to  find  a  case  more  similar  to  the  present  company 
than  that  of  the  Sally  Griffiths.  The  property  in  that  case  '  _  ^^^ 
was  shipped  under  a  contract  with  France,  to  supply  the 
French  armies,  and  covered,  as  here,  with  the  semblance  of 
American  chaiacter.  If  that  case  be  law,  there  is  an  end 
of  this  cause.  But  Ch.  Justice  Spencer,  speaking  of  the 
decision  in  that  case,  says  he  considers  the  doctrines  advan- 
ced by  Sir  William  Scott,  "  the  result  of  power  forgetting 
right,  and  the  offspring  of  state  policy,  created  for  the  oc- 
casion." It  is  unfortunate  for  the  learned  Judge,  that  Sir 
William  Scott  did  not  make  the  decision  which  he  imputes 
to  him.  It  happens  to  have  been  made  by  Earl  Mansfield, 
Sir  R.  P.  Arden,  Master  of  the  Rolls,  and  Sir  W.  W3rnne. 
This,  alone,  is  perhaps  not  very  important ;  but  the  Chief 
Justice  committed  another  mistake,  in  relation  to  that  case, 
which  is  so.  Far  from  being  a  peculiar  doctrine  of  Sir  Wil- 
liam Scott,  and  ^  the  result  of  power  forgetting  right,*'  the 
case  shows  that  the  rule  by  which  it  was  decided  is  an  an- 
cient one,  which  had  been  frequently  acted  upon.  The 
cargo  must  have  been  considered  as  enemy's  property  upon 
every  principle.  Adopt  a  contrary  rule,  and  it  is  impossible 
for  belligerents  to  protect  themselves  by  seizing  any  proper- 
ty which  should  be  afloat.  Very  soon  there  would  bo  no 
such  thing  as  enemy's  property.  Some  De  Wolf  will  always 
be  found  to  shield  it  with  his  name. 

Again,  says  Chief  Justice  Spencer,  "  if  the  contract  would 
be  a  legal  one  in  time  of  peace,  which  Sir  William  Scott  ex- 
pressly admits,  and  if  the  property  would  be  deemed  the 
plaintiff,  until  actual  delivery  at  one  of  the  elected  ports, 
what  would  vitiate  this  contract,  or  make  the  property  the 
vendee's,  before  the  performance  of  the  condition  prece- 
dent, according  to  the  law  of  nations  ?  Certainly  not  be- 
cause there  was  war  between  Spain  and  Venezuela."  Now 
the  true  answer  to  the  question  put  is,  precisely,  that  there 
was  a  war.  There  was  a  right  to  make  the  contract,  but  it 
is  illegal  because  the  war  intervened.    TFor,  therefore,  makes 
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ALBANY,    all  the  difference.    Why  would  this  contract  have  been  legal 
^^^^^^'    in  time  of  pence  ?    Because  it  would  then  depend  upon  the 
N.  Y.  FiremeD  municipal  law  of  the  state  where  it  was  made,  or  is  to  be 
Compuiy     performed.    In  the  event  of  war,  it  is  governed  by  the  com* 
Dto  w  i£     mon  law  of  nations.    These  principles  do  not  rest  on  Bri- 
tish authority  alone.    They  have  been  followed  up  in  this 
country.    In  time  of  war  another  party  is  raised  up.    It  is  no 
longer  a  mere  question  of  meum  and  tuum,  between  two  indi- 
vidual citizens.     It  is  a  settled  principle  of  national  le^w^  that 
property  so  shipped  by  a  neutral  as  to  impose  upon  a  belli- 
gerent, is  itself  a  cause  of  condemnation.    A  neutral  has  his 
rights,  but  he  also  has  his  duties.    He  has  no  right  to  protect 
belligerent  property.    It  is  lawful  for  one  enemy  to  deceive 
another.    In  that  case  fraud  is  legal,  and  perhaps  moral ;  but 
it  is  otherwise  with  a  neutral    He  ought  to  act  in  good  faith 
towards  both  belligerents.     "I  wish  neutrals,'*  says  Sir 
(j)  In  The  William  Scott,(  J )  <<  to  understand,  that  if  they  mean  to  avail 
ty*^  ^RoK  ^^n^^selves  of  the  rights  of  neutrals,  they  must  conduct  themr 
Adm.      Rep.  gelves  as  such.    It  will  then  be  the  duty  of  this  Court,  and 
the  ambition  of  it,  to  exert  its  utmost  vigilance  to  give  them 
the  benefit  of  their  neutrality.    But,  on  the  other  side,  if  they 
discredit  their  case,  by  a  clothing  of  prevarication  and  false- 
hood, who  is  to  blame  for  the  inconveniency  that  may  en- 
sue ?"    In  this  case  the  answer  is  easy.    De  Wolf  has  cov- 
ered this  property,  and  ought  to  be  visited  with  the  legal 
consequences  of  such  an  act.    "  By  the  modern  law  of  na- 
(*)  In  The  tious,"  says  Justice  Story,(A:)  "  provisions  are  not,  in  general, 
wJeair'^^ep  deemed  contraband  ;  but  they  may  become  so,  although  the 
3®7-  property  of  a  neutral,  on  account  of  the  particular  situation 

of  the  war,  or  on  account  of  their  destination.  If  destined 
for  the  ordinary  use  of  life  in  an  enemy's  country,  they  are 
not,  in  genera],  contraband ;  but  it  is  otherwise,  if  destined 
for  military  use.  Hence,  if  destined  for  the  army  or  navy 
of  the  enemy,  or  for  his  ports  of  naval  or  military  equip* 
ment,  they  are  deemed  contraband.''  This  is  going  even 
farther  than  we  wish  to  go  in  the  present  case.  If  this  car- 
go was  contraband,  it  was  prize  of  war.  It  was  not  Amer- 
ican property,  within  the  meaning  of  the  warranty.    The 

(<)  1  GftlL  same  Judge,  in  the  case  of  The  Ann  Green^{l)  says,  ^<  The 
RqkSSl. 
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cases  are,  as  I  think,  settled  upon  just  priaciples,  that  decide    albany, 
tha(,  in  time  of  war,  property  shall  not  be  permitted  to  change    ^p^  ^8^* 
character  in  its  transit ;  nor  shall  property  consigned,  to  bo-  N.  Y.  Firam«ii 
come  the  property  of  the  enemy  on  arrival,  be  protected  by     company 
the  neutrality  of  the  shipper.    Such  contracts,  however  var     •.  T;,  ^ 
lid  in  time  of  peace,  are  considered,  if  made  in  war,  or  in 
contemplation  of  war,  as  infringements  of  belligerents  rights, 
and  calculated  to  introduce  the  grossest  frauds.    In  fact, 
if  they  could  prevail,  not  a  single  bale  of  enemy's  goods 
would  ever  be  found  upon  the  ocean."    If  a  cargo  of  ordi- 
nary merchandize,  thus  shipped,  (a  mere  cargo  of  dry  goods, 
for  instance,)  would  be  deemed  contraband,  the  reasons 
are  ten-fold  strong  in  support  of  the  case  which  we  present 
This  is  not  the  doctrine  of  "  power  forgetting  right,"  as 
was  supposed  by  his  honor  Judge  Spencer.     It  has  al- 
ways been,  and  always  must  be  the  doctrine  of  Courts  of 
Admiralty. 

This  contract  was  made  with  a  view  to  the  law  of  nar 
lions.  Upon  questions  of  national  law,  common  to  all,  it  is 
your  duty  to  follow  the  decisions  of  our  national  Court,  the 
Supreme  Court  of  the  United  States.  If  you  decide  in  the 
face  of  the  law  of  nations,  you  may  involve  the  country  in 
war.  To  avoid  this  hazard,  the  constitution  has  given  cogni* 
zance  of  questions  involving  the  peace  of  the  nation  to  our 
Courts  of  Admiralty. 

Ctiief  Justice  Spencer  supposes  that  the  question  of  pro- 
perty is  settled  by  the  case  of  Ludlow  v.  Bowne  ^  Eddy^  (m)  i  John. 
(m)  That  was  a  decision  by  the  Supreme  Court  on  a  case,  ^P-  ^• 
leaving  to  the  parties  no  powers  of  appeal.  The  decision 
was  by  a  divided  Coiut,  and  Livingston,  Justice,  gave  no 
opinion.  Judgment  was  given  for  the  plaintiiflf,  by  a  bare 
majority.  But  had  the  judgment  been  unanimous,  it  would 
not  be  binding  on  this  high  tribunal,  though  I  admit  that  it 
should  be  respected  as  the  decision  of  learned  Judges.  At 
that  time  the  cases  cited  from  Wheaton  and  Gallison  had  not 
been  decided.  Had  the  Supreme  Court  been  in  possession 
of  these  authorities,  they  would  doubtless  have  decided 
otherwise.  This  case  is  distinguishable  from  that  of  Ijud- 
low  V.  Bowne  ^  Eddy.     In  that  case  the  cargo  was  not 
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ALBANY,    shipped  under  a  contract  with  a  belligerent    There  were  ih 

Sept  1823.    ^^^  ^^j^gg  jjQ  letters  or  documents  giving  a  false  history  ofj 

'N.  Y.  Firemen  and  a  false  color  to  the  transaction.    It  was  a  case  of  mere 

Compim^     commercial  adventure,  not  intended,  as  here,  to  supply  the 

▼  army  or  navy  of  the  belligerent. 

But  whether  this  cargo  was  or  was  not  American  proper- 
ty, the  condemnation  is  conclusive  evidence  against  De 
Wolf.  lam  aware  that  in  Vandenheiively.  The  United  In- 
(")  p^*^?!'  aurance  Company J^n)  this  Court  decided  that  condemna- 
9  John.  Co!  tion  by  a  foreign  Court  of  Admiralty,  is  only,  prima  facie^ 
451,  S.  C.        evidence  as  to  the  character  of  the  property ;  but  it  has  been 
so  often  decided  otherwise,  since  that  time,  that  I  feel  my- 
self warranted  in  calling  upon  this  Court  to  reconsider  their 
former  decision.    The  Supreme  Court  of  the  United  States 
(o)   Cnmd'  have  passed  upon  the  question.(o) 

mm  et   oL  ▼. 
Leonard,       4 

Cranoh,  434.  Sanpord,  Chancellor.  Mr.  President,  I  submit  whether 
this  question  should  be  discussed.  It  is  as  perfectly  settled 
by  the  case  alluded  to,  as  any  question  can  be  in  this  Court. 
The  point  decided  in  Vandenheuvel  v.  The  United  Insur- 
ance Company^  was,  that  the  sentence  of  a  foreign  Court  of 
Admiralty  is  not  conclusive  on  the  character  of  the  proper- 
ty, in  an  action  on  a  policy  of  insurance.  I  am  satisfied  that 
the  decision  is  correct.  But  if  I  thought  otherwise,  I  should 
feel  myself  bound  to  say,  that  a  question  at  rest,  as  this  has 
been  for  20  years,  should  not  be  opened.  At  this  rate  nothing 
is  settled.  Our  citizens  have  regulated  their  conduct  by  the 
rule  established  in  that  case.  Important  rights  have  arisen 
under  that  rule.  Ought  they,  at  this  day,  to  be  drawn  in 
question  ?  Finding  by  one  of  the  printed  points  in  this  case, 
that  the  sentence  of  condemnation  was  to  be  relied  upon  as 
conclusive,  I  had  prepared  a  written  resolution  upon  this 
subject,  which  is,  that  the  President  be  requested  to  instruct 
the  counsel  not  to  argue  this  point. 

Stranahan  &  Cramer,  Senators,  concurred. 

SuDAM,  Senator.  The  resolution  proposed  by  his  honor 
the  Chancellor  is  a  surprise  upon  me.  I  was  not  aware  that 
the  point  to  which  it  relates  would  be  made  by  coimsel.  The 
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decision  in  Vandenheuvel  v.  The  United  Insurance  Cam-  albany, 

pany,  has  been  acquiesced  in  for  a  great  number  of  years,  Sept  1823. 

and  our  decision  against  that  case  would  imsettle  the  law :  n.  Y.  Firemen 

bat  I  am  not  prepared,  at  this  moment,  to  say  that  the  Court  ^^'^^^ 

ought  not  to  hear  the  argument.    I  know  that  this  is  a  vex-  _   v. 
ed  question,  and  I  should  never  be  inclined  to  overrule  a 
former  decision  of  this  Court  upon  slight  grounds. 

Wheeler,  Senator.  As  a  plain  and  unpractised  man,  I 
confess  the  proposition  to  interrupt  the  argument  upon  this 
question  struck  me  with  some  surprise.  I  had  been  taught 
that  even  Courts  of  justice  may  err,  and  that  they  will  review 
their  decisions  when  satisfied  that  they  are  wrong.  I  under- 
stand it  is  proposed  to  show  that  the  Supreme  Court  of  the 
United  States  have  passed  upon  the  question,  and  overruled 
the  former  decision  of  this  Court.  The  decision  of  that 
high  tribunal  should  be  looked  to  by  this  Court  with  very 
great  deference.  Is  it  not  possible  that  the  decision  in  Van- 
derJieuvel  v.  T/ie  United  Insurance  Company  may  have 
been  a  mistaken  one  ?  and  ought  we,  at  all  events,  to  with- 
hold a  reconsideration. 

Clark  &  Earll,  Senators,  concurred  with  the  Chan- 
cellor. 

Redfield,  Senator.    I  was  not  aware  that  this  question 
▼ould  arise.    My  recollection  of  the  case  proposed  by  the 
counsel  to  be  overthrown,  is  very  imperfect ;  nor  have  I  ex- 
amined the  other  authorities  alluded  to,  in  relation  to  the 
question.    One  of  them  is  said  to  be  a  decision  by  the  Su- 
preme Court  of  the  United  States.    Now  suppose  an  act  of 
Congress  had  passed,  determining  the  effect  of  these  foreign 
sentences  of  condemnation,  every  Court  in  the  Union 
would  be  bound  to  acquiesce.    I  am  not  prepared  to  say  that 
yre  ought  not  to  listen  to  a  decision  of  the  Supreme  Court  of 
the  United  States,  upon  this  commercial  questiod,  invo^ 
▼ing  a  point  of  national  law,  with  almost  the  same  degree 
of  deference  as  to  an  act  of  Congress. 
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ALB  ANT,        SuDAM,  Senator,  moved  to  adjourn.    He  said  that  the  in- 
Sept  1883.    terval  of  adjournment  would  afford  time  for  consideration. 
N.Y.Firuneii  and  probably  lead  to  a  concurrence  with  his  honor  the 
(^1^1^^     Chancellor,  and  save  a  long  argument  upon  a  point  which, 
perhaps,  should  not  be  argued.    He  felt  that  his  honor  the 
Chancellor's  long  experience  in  public  business,  and  exten- 
sive acquaintance  with  commercial  law,  entitled  his  opinion, 
upon  this  question,  to  peculiar  weight,  but  he  would  prefer 
looking  into  the  cases  before  he  pronounced  one  way  or  the 
other  upon  the  resolution  submitted. 

*   Ogden.    With  leave,  I  will  proceed  upon  another  point, 
till  the  hour  of  adjournment  shall  arive. 

SvDAM,  Senator,  withdrew  his  motion,  and  the  counsel 
proceeded. 

If  the  question  of  property  is  to  be  decided  by  the  strict 
and  narrow  principles  of  the  common  law,  the  caigo,  on  its 
shipment,  became  the  property  of  Levy.  If  not,  it  became 
so  at  Havana,  or  on  its  capture.  I  have  already  shown  that 
Uttle  reliance  can  be  placed  on  the 'letters  and  documents  of 
De  Wolf.  Falstis  in  uno,falsus  in  omnibtts.  What  was 
the  object?  To  defraud  the  government  of  Venezuela ;  or, 
failing  in  this,  to  impose  upon  the  insurers.  I  make  this  re- 
mark in  reference  to  the  letters  of  the  21st  of  July,  which 
were  doubtless  written  with  an  eye  to  the  safety  of  this  very 
property.  The  negotiation  was  pending  some  dajrs,  during 
which  the  whole  scheme  was  probably  settled.  The  partieir 
saw  that  their  plan  might  yet  be  defeated,  if  the  property 
should  be  captured,  and  to  secure  themselves  against  all 
events,  they  next  resort  to  the  expedient  of  an  insurance. 
The  plaintiffs  in  error  insured  upon  a  warranty  for  a  small 
premiimi.  The  letters  were  probably  written  by  concert 
between  De  Wolf  and  Levy.  The  policy  bears  the  same 
date  with  the  letters ;  yet  the  cargo  was  not  shipped  till  the 
4th  of  August,  leaving  the  letters  to  remain  in  New  York. 
These  letters  amount,  in  fair  construction,  to  a  sale  of  the 
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cargo,  accompahied  with  an  agreement,  on  the  part  of  the    alAan^ 
vendor,  in  consideration  of  the  one  dollar  freight,  to  carry  it    ^^  ^^' 
to  Havana.     When  was  flie  consideration  to  be  paid  ?  The  N.  y.  Firamen 
time  of  payment,  in  contracts  of  this  nature,  when  the  pay-     Company 
ment  is  to  be  made  in  future,  is  almost  as  material  as  the     ,4^  ^  t. 

!/•        »     •        1  ^^   Wolf. 

payment  itself.  It  is  always  so  to  a  merchant.  It  is  unac- 
countable that  a  future  payment,  of  this  importance,  should 
have  been  left  altogether  indefinite  as  to  time.  There  being 
nothing  in  the  contract  to  show  the  time,  we  have  a  right  to 
infer,  from  the  nature  of  doing  business,  that  the  payment 
was  made  beforehand.  De  Wolf,  by  the  letter  of  the  3d  of 
Aug:ust,  requested  Hernandez  Sc  Chavitau  to  furnish  money 
for  the  disbursements  of  Capt.  Pratt,  taking  his  bill  on  De 
Wolf  for  reimbursement.  This  was  to  be  in  case  the  brig 
discharged  at  Havana.  It  is  plain,  therefore,  that  no  money 
was  to  have  been  paid  at  Havana.  If  paid  there,  the  reim^ 
bursement  would  most  naturally  have  been  out  of  the  moneys 
paid.  Even  these  ordinary  disbursements  were  provided 
for  in  New  York,  where  the  contract  was  made,  furnishing 
an  additional  presumption  that  the  money  was  paid  there. 
If  not,  when  was  it  paid?  Did  De  Wolf  receive  notes? 
Why  not  produce  them  ?  He  was  a  merchant  understand- 
ing  his  business ;  and  we  are  to  presume  that  the  money 
was  paid,  which  superseded  all  further  provision  for  pay<< 
ment  Is  it  possible  that  it  would  not  have  been  noticed  in 
the  agreement,  if  to  be  paid  for  afler  notice  of  delivery  at 
Havana  ?  The  case  of  Ludlow  v.  Bourne  Sf  Eddy^  had  al- 
ready been  decided,  and  it  was  mider  the  authority  of  this 
case  that  the  contract  was  made.  It  is  plain  that  De  Wolf 
was  a  mere  agent  Levy  was  the  one  solely  interested.  He 
purchased  the  cargo  at  6  per  cent,  advance.  His  funds  paid 
ibr  it  He  was  to  pay  the  freight  stipulated,  and  the  pre« 
mium  of  insurance.  The  whole  was  at  his'risk ;  and  this 
insorance  was  not  upon  American  but  Danish  property. 

Bat  suppose  the  cai^  was  not  purchased  by  Levy  at  New 
York.  Suppose  it  a  contract  to  send  De  Wolfs  property  to 
Levy.  On  the  delivery  of  the  property  it  would  become 
Levy's.     The  ciurgo  is  shipped  with  a  bill  of  lading,  and 

Vol.  IL  10 


70  CASES  IN  THE  COURT  OF  ERROBS 

ALBANY,    no  freight  was  to  be  charged  at  Havana.    The  delivery  on 
^  board  the  vessel,  of  the  cargo  consigned  to  Hernandez  & 

N.y.FiwmMi  Chavitau,  was  a  delivery  to  Levy  himself.  Thev  were 
Company  pointed  out  to  him  as  the  consignees — they  were  possessed 
Do  Wolf.  ^^  ^^  instructions.  A  delivery  on  board  the  vessel,  with  a 
bill  of  lading,  is  a  delivery  to  the  consignee,  for  all  purposes 
except  that  of  stoppage  in  traiisitu.  Viewing  this  as  the 
common  case  between  vendor  and  vendee,  then,  the  cargo 
was  Levy's  before  it  left  the  port  of  New  York.  What  is 
meant  by  the  delivery  of  property  ?  Placing  it  imder  the 
control  and  direction  of  the  vendee.  As  an  illustration,  take 
a  familiar  case.  The  vendor  delivers  the  key  of  his  ware- 
house, containing  the  goods  sold.  This  is  a  delivery  of 
the  goods.  The  books  are  full  of  such  cases.  Who  had  the 
control  of  the  vessel  at  New  York  ?  De  Wolf  had  parted 
with  all  his  control,  and  given  orders  to  deliver  the  cargo  to 
Hernandez  &  Chavitau. 

[Here  the  Court  adjourned  for  the  day.    On  re-assembling 
the  next  morning,] 

'  SuDAM,  Senator.  I  have  looked  into  the  case  of  Vanden" 
heuvel  v.  the  United  Insurance  Cotnpany.  I  find  that  in 
the  Supreme  Court  three  of  the  justices  give  an  opinion — 
one  had  not  heard  the  argument,  and  one  ^^^as  absent.  In 
this  Court  the  decision  of  the  Supreme  Court  was  unani- 
mously reversed,  with  the  exception  of  Van  Vechten,  Sen- 
ator. A  note  to  this  case  gives  the  decisions  of  pther  Courts 
upon  the  same  question.  I  have  also  looked  into  the  case 
^  ""  '  of  Croudson  v.  Le<mard,{p)  in  which  a  majority  of  the  Su- 
preme Court  of  the  United  States  held  the  sentence  of  con- 
demnation conclusive,  and  examined  other  cases  which 
were  cited  and  relied  upon  in  support  of  that  decision ;  and 
I  must  say  that  I  now  concur  most  cheerfully  with  his 
honor  the  Chancellor,  in  thinking  that  we  ought  not  to  al- 
low the  question  to  be  argued.  It  would  be  inexpedient 
and  unwise,  even  to  hear  it  discussed.  It  has  been  settled, 
and  has  not  been  stin:ed,  in  any  case,  since  1802. 
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The  Court  unanimously  concurred  with  the  diancel-    Albany, 
lor,  and  the  argument  for  the  plaintiff  in  error  was  re-    ^^  ^^^ 

SUmed.  *  N.  Y.  Firemen 

IxKniraiiM 
Company 

Ogden.  But  if  the  property  did  not  pass,  at  New  York,  ^^  ^ 
it  became  complete  in  Hernandez  &  Chavitau,  at  Havana. 
On  arriving  at  Havana,  their  clerk  altered  the  bill  of  lading, 
and  altered  the  destination  of  the  vessel.  They  tims  exercis- 
ed the  entire  control  and  direction  of  the  brig.  Were  they 
(he  agents  of  De  Wolf?  No.  I  have  already  shown  that 
they  were  the  agents  of  Levy. 

But  suppose  the  delivery  incomplete  at  Havana.  We 
then  contend  that  the  capture  by  the  cruizers  of  Venezuela 
was  equivalent  to  a  delivery  to  Levy.  The  captors  succeed- 
ed to  all  his  rights — to  all  the  rights  which  he  would  have 
had  in  the  property,  if  it  had  been  actually  delivered  to  him 
at  Havana.  This  is  the  doctrine  of  The  Packet  de  BiU 
hoa^{q)  which  is  also  a  strong  case  to  show  that  the  cargo  (9)  3  Rok 
was  enemy's  property  under  the  first  point.  Sir  William  ^^^  ^ 
Scott  says,  "  In  time  of  war,  these  executory  contracts  can- 
not be  permitted ;  for  they  would,  at  once,  put  an  end  to  all 
captures  at  sea.  The  risk  would,  in  all  cases,  be  laid  on  the 
consignor,  where  it  suited  the  purpose  of  protection.  On 
every  contemplation  of  war,  this  contrivance  would  be  prac- 
tised in  all  consignments  from  neutral  ports  to  the  enemy's 
country,  to  the  manifest  defrauding  of  all  rights  of  capture. 
It  is,  therefore,  considered  to  be  an  invalid  contract  in  time 
of  war ;  or,  to  express  it  more  accurately,  it  is  a  contract 
which,  if  made  in  war,  has  this  effect — that  the  captor  has 
a  right  to  seize  it,  and  convert  the  property  to  his  own  use ; 
for  he  having  all  the  rights  that  belonged  to  his  enemy,  is 
authorized  to  have  his  taking  possession  considered  as  equi- 
valent to  an  actual  delivery  to  his  enemy."  De  Wolf  must 
be  bound  by  the  law  of  nations.  Ludlow  v.  Bowne  ^  Ed- 
dy, is  not  decisive  of  this  point,  as  was  supposed  by  the  Court 
below.  There  the  cargo  was,  in  terms,  to  be  paid  for  after 
its  arrival  in  France,  by  a  bill  to  be  endorsed  by  a  particular 
house  in  France.  Ludlow  had  a  right  to  hold  the  property 
as  his  own  till  the  endorsement  should  have  been  made. 
The  delivery  was  truly  a  condition  precedent.    And  the 
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ALBANY,    opinious  of  the  Justices  turn  on  this  point.  There  is  nothing 

Sept  1823.    ^  ^jg  ^^^  which  resembles  that  in  these  particulars. 

N.  V.  Firemen      But  suppose  this  to  have  been  American  property.   There 
Compan^     ^^  ^  fraudulent  concealment  from  the  insurers  of  circum- 
Da  WiiML     stances  material  to  the  risk.    "  Every  fact  and  circumstance 
which  can  possibly  influence  the  mind  of  any  prudent  and 
intelligent  insurer,  in  determining  whether  he  will  under- 
write the  policy  at  all,  or  at  what  premium  he  will  imder- 
write  it,  is  material.     Therefore,   whatever  the  insured 
knows  respecting  the  state  of  the  ship,  the  nature  of  the 
employ  in  which  she  is  to  be  engaged,  the  time  of  her  sail- 
ing, the  time  of  her  expected  arrival,  &c.,  ought  to  be  fully 
and  explicitely  disclosed ;  and  the  keeping  back  any  fact  of 
(r)      Mar-  this  sort,  will  be  fatal  to  the  contract  ;"(r)  *^  In  such  case," 

Am^  on  Ina.  g^yg  Marshall,(5)  "  the  concealment  so  vitiates  the  policy, 
(t)  Id.         that  it  will  afibrd  the  insured  no  remedy,  even  from  a  loss 
arising  from  a  cause  unconnected  with  the  fact  or  circum- 
stance concealed ;  for  a  concealment  is  to  be  considered,  not 
with  reference  to  the  event j  but  to  its  effect  at  the  time  of 
making  the  contract." 
Has  the  communication,  required  by  this  authority,  been 
(OHoit'iN.  made  in  the  present  case?    Durell  et  al.  v.  Bederly^it) 

&,  d87^9ote. '  ^'i^ns  the  same  principles  which  I  have  quoted  from  Mar- 
shall. Would  the  plaintiffs  in  error  have  underwritten,  had 
they  known  that  the  cargo  was  destined  for  the  Spanish  ar- 
my through  the  hands  of  this  Dane  ?  Would  they  have 
lent  themselves  to  the  purpose  of  this  fraud  upon  Venezue- 
la ?  Or,  if  willing  to  do  this,  would  they  have  imdertaken 
for  the  same  premium?  If  you  believe  they  would  not,  a 
disclosure  of  the  fcu^t  was  material,  and  the  policy  is  void. 
But  says  the  Chief  Justice,  "  a  party  need  not  communi- 
cate anything  with  respect  to  a  fact,  in  regard  to  which 
there  is  an  express  or  implied  warranty."  It  follows 
from  this  reasoning,  that  the  opposite  is  the  case  with  re- 
gard to  a  material  fact  concerning  which  there  is  no  war- 
ranty. Now  the  warranty  is  merely  that  the  cargo  was 
American.  Conceding  for  the  sake  of  the  argument,  that 
it  was  American,  the  nature  of  the  employment  in  which 
the  vessel  was  to  be  engaged  should  also  have  been  commu- 
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nicalecLCu)    There  is  certainly  no  warranty  as  to  this ;  and    Albany, 
according  to  the  Chief  Justice's  own  reasoning,  the  policy    Sept  isas. 
would  ttierefore  be  void.      The  books  are  full  of  cases  N.Y.FuremMi 
showing  that  what  is  warranted  against,  need  not  be  com-     ckJmp^ 
municated.     These  are  principally  cases  of  unseaworthi-  ^ 

ness.  But  ours  is  a  different  case.  The  risk  was  materially 
varied  by  the  object  In  Carter  v.  Boehm,(y)  Ld.  Mansfield  ^^  ^  ^"^ 
says,  <'  the  reason  of  the  rule  which  obliges  parties  to  dis-  («)  3  Burr, 
close,  is  to  prevent  fraud,  and  to  encourage  good  faith.  It 
is  adapted  to  such  facts  as  vary  the  nature  of  the  contract ; 
which  one  privately  knows,  and  the  other  is  ignorant  of,  and 
has  no  reason  to  suspect.  The  question  therefore  must  al- 
ways be,  whether  there  was,  under  all  the  circumstances  at 
the  time  the  policy  was  underwritten,  a  fair  representation ; 
or  a  concealment ;  fraudulent  if  designed ;  or  though  not 
designed,  varying  materially  the  object  of  the  policy,  and 
changing  the  risk  understood  to  be  run."  According  to  the 
authorities,  De  Wolf  should  have  communicated  to  the  im- 
derwriters,  not  only  his  actual  knowledge,  but  his  informa- 
tion and  belief  ia  relation  to  material  circumstances. 

/  O.  Hoffmarij  contra.  The  defendant  in  error  relies  on 
the  following  points : 

L  The  cargo  insured  was,  at  the  time  of  its  shipment 
and  insurance,  aind  also  of  its  loss,  the  property  of  De  Wol^ 
and  was  not  to  become  the  property  of  Levy,  until  its  de- 
livery at  Havana,  or  a  port  to  windward. 

II.  The  cargo  never  was  delivered  at  Havana,  or  at  La- 
guira,  or  Porto  Cavello,  being  ports  to  windward,  but  was 
captured  and  thereby  wholly  lost  on  its  passage  to  Laguira, 
the  vessel  having  first  touched  at  Havana. 

in.  By  the  tenor  of  the  policy,  the  cargo  was  insured 
"at  and  from  New  York  to  Havana,  and  at  and  from 
thence  to  Laguira  and  Porto  Cavello,  or  either  of  them.'' 
The  vessel  havmg  a  right,  then,  to  stop  at  Havana,  and 
proceed  thence  with  the  cargo  to  both,  or  either  of  the  other 
ports,  and  having  proceeded  from  Havana,  for  that  purpose, 
with  the  cargo,  the  voyage  insured  could  not,  and  did  not 
teraunate  at  that  place. 
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ALBANT,        lY.  The  cargo  insured  was  American  property  at  the  time 

Sept  1823.    q{  j^  shipment,  insurance  and  loss.    The  warranty,  there- 
in. Y.  Firemen  fore,  on  the  subject  of  the  policy,  was  complied  with  accor- 

c^mmy     ^^S  ^^  ^^^  ^^^  intent  and  meaning. 

tuw  ^'  '^^^  ^^^^^  °^  concealment  on  the  part  of  De  Wolf) 

the  assured,  that  can  vitiate  his  insurance ;  nor  was  he 
bound  to  disclose  to  the  underwriters  the  contract  with 
Levy,  the  letter  of  instructions  to  the  master,  and  letters  to 
Hernandez  ic  Chavitau,  or  either  of  them,  because  Iiis  war- 
ranty made  all  representations  in  these  respects  unnecessary. 
YI.  There  is  nothing  to  impeach  the  good  faith  of  the 
contract  between  De  Wolf  and  Levy,  or  to  show  that  the 
cargo  insured  was  belligerent  property,  and  covered  as  such 
by  the  assured ;  on  the  contrary,  the  contract  was  perfect- 
,  ly  lawful,  and  in  every  respect  consistent  with  the  warran- 
ty in  the  policy. 

Many  of  the  arguments  on  the  other  side  may  be  answer- 
ed at  once,  by  adverting  to  the  nature  of  the  contract  of  in- 
surance, the  necessity  of  preliminary  proofs,  and  the  varie- 
ty of  evidence  submitted  to  the  jury,  upon  which  they  were 
addressed  at  the  Circuit.  No  special  verdict  was  taken, 
but  the  case  comes  here  on  a  bill  of  exceptions,  to  the 
points  presented  in  which,  the  parties  must  be  confined. 
It  will  be  intended,  that  every  question  of  fact  was  settled 
by  the  jury :  and  the  questions  of  law  must  be  taken  upon 
the  points  alone,  which  \^^re  made  m  the  Court  below. 
The  matters  given  in  evidence  by  the  defendant,  were  in- 
sisted upon  by  him  as  a  conclusive  bar  to  the  action  of  the 
plaintiff;  and  he  called  upon  the  Judge  to  take  it  from  the 
jury,  and  pronounce  upon  the  facts  himself.  This  he  de- 
clined doing ;  submitted  the  whole  to  the  jury ;  and  the 
single  question  is,  whether  he  erred  in  this  particular. 

But  if  I  am  wrong  in  supposing  that  the  facts  ought  not 
to  be  considered  here,  how  do  they  stand  ?  The  very  ob- 
ject of  neutrality  is  a  free  and  open  trade ;  such  a  trade  as 
enriched  this  country  during  the  war  between  England  and 
France.  It  is  extravagant,  to  call  it  nefarious,  or  in  the 
least  improper  to  supply  belligerents  with  provisions.  Vene- 
zuela  enjoys  no  higher  rights  than  any  other  belligerent, 
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merely  because  she  is  struggling  against  Spain*    Would  it    albany, 
be  illegal  to  send  provisions  to  Cadiz,  because  it  is  besieged     Sept  1823. 
hy  France  ?    It  is  always  lawful  to  supply  belligerents,  so  N.Y.  Firemen 
long  as  the  supply  is  mere  matter  of  trade.    The  conduct     CompwSiy! 
of  tliis  trade  is  regulated  by  the  law  of  nations.    If  in  ar-     xj«  w  ic 
tides  contraband  of  war,  it  becomes  an  offence  cognizable 
before  the  Courts  proceeding  according  to  the  course  of  the 
law  of  nations,  and  punishable  by  confiscation* 

The  contract  between  De  Wolf  and  Levy,  is,  on  its  face, 
perfectly  honorable.  Is  there,  as  pretended,  any  secret 
fraud  ?  Levy,  a  Dane,  wished  for  provisions  to  fulfil  a  con- 
tract which  he  had  made  with  the  Spanish  Intendant ;  and 
De  Wolf  contracted  to  deliver  him  those  provisions  at  Ha- 
vana, Laguira  or  Porto  Cavello,  at  his  own  risk.  Before 
the  arrival  of  the  brig  at  Havana,  and  afterwards  on  its 
transit  to  Laguira,  or  Porto  Cavello,  the  cargo  belonged 
to  De  Wolf.  Was  it  not  at  his  risk  ?  Suppose  a  case  of 
distress,  and  putting  into  a  port  of  necessity,  and  a  sale  o* 
the  ca^o,  would  this  have  been  for  the  use  of  Levy  ?  Clear- 
ly otherwise.  It  would  have  been  for  the  use  of  De  Wolf. 
He  would  have  been  entitled  to  the  avails.  Had  the  car- 
go belonged  to  Levy,  it  would  have  been  all  along  at  his 
risk.  The  contract  amounts  to  no  more  than  that  the  car- 
go was  deliverable  at  Havana,  or  some  other  port  as  Levy 
should  direct.  A  greater  or  less  proportion  of  freight  was. 
to  be  allowed,  as  the  vessel  proceeded  to  the  one  or  the  other 
of  these  ports.  The  profit  was  not  merely  the  5  per  centr 
on  the  invoice  price.  It  was  also  the  freight,  which  was 
an  important  object  in  a  commercial  adventure  of  this  na* 
ture;  and  it  was  important  that  it  should  remain  under  De 
Wolf's  control  till  finally  delivered.  There  is  no  inconsis- 
tency  in  the  bill  of  lading,  with  the  supposition  that  the  car- 
go was  his  property.  It  was  impossible  for  him  to  tell 
what  the  freight  would  amount  to,  from  the  vessel  being 
destined  to  different  ports  as  Levy  might  direct.  He  relied 
upon  his  contract  for  freight.  He  accompanied  this  pro* 
perty  by  his  agent  during  its  transit  with  a  view  to  his 
freight.  An  inference  is  attempted  that  the  cargo  was  paid 
for  in  New  York.    The  freight  could  not  have  been  paid 
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ALBANY,  for  there,  for  it  was  not  yet  earned,  and  it  was  uncertain 
^P^  ^^^'  what  it  would  finally  be.  The  legal  inference  is,  that  goods 
N.  Y.  Firemen  are  to  be  paid  for  when  delivered,  if  no  other  time  is  stipu- 
Co^^y,  lated  by  the  parties.  The  bill  of  exceptions  declares  ex- 
_.  ^  pressly,  that  the  goods  were  to  be  paid  for  on  their  delivery, 
and  this  appeared  from  the  evidence  of  the  plaintiflSs  in  error. 

It  is  complained  that  De  Wolf  did  not  ship  in  the  name 
of  Levy.  This  would  have  been  improper.  It  would  have 
been  to  speak  a  language  untrue  in  reference  to  the  proper- 
ty of  this  cargo,  which  was  to  remain  in  De  Wolf;  and 
comes  back  to  the  question,  to  whom  did  the  cai^  belong  ? 
Take  the  case  of  a  merchant  in  New  York,  who  sells  goods 
to  his  customer  in  the  western  part  of  this  state,  and  con- 
tracts to  convey  the  goods  at  his  own  risk  as  far  as  Albany 
— Is  there  any  doubt  that  the  property  would  continue  in 
the  vendor  till  the  goods  should  arrive  at  Albany  ? 

With  regard  to  the  two  letters  directed  to  Hernandez  & 
Chavitau,  Levy  may  have  had  his  private  reasons  why  his 
name  should  not  appear  there.  This  is  a  matter  with 
which  the  underwriters  had  no  concern.  Levy  might  not 
wish  to  be  seen  in  the  act  of  supplying  the  army  or  navy  of 
Spain  with  provisions ;  as  he  might,  at  the  same  time,  have 
been  carrying  on  a  profitable  trade  with  her  colonies.  But 
it  does  not  follow  that  the  letters  were  intended  as  a  cover 
on  the  part  of  De  Wolf 

The  boldest  assertion  is,  that  De  Wolf  knew  the  destina- 
tion of  the  goods,  and  understood  the  object  for  which  they 
were  purchased.  This  is  directly  contradicted  by  the  evi- 
dence of  the  plaintiffs  in  error ;  the  bill  of  exceptions  states 
expressly,  that  De  Wolf  did  not  know  the  object ;  and  we 
have  been  entertained  by  an  ingenious  law  argtunent  to 
show  that  he  ought  to  have  communicated  to  the  under- 
writers what  was  wholly  imknown  to  him.  The  under- 
writers knew  the  destination,  and  could  appreciate  the  haz- 
>  ard.    They  insured  a  voyage  to  the  Spanish  colonies  on  the 

face  of  the  contract.  Was  not  this  enough  to  put  them  on 
inquiry?  It  is  much  more  probable  that  the  object  was 
known  to  the  underwriters,  than  to  De  Wolf    This  also 
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di^MMes  of  another  charge  made  against  us  :  that  of  undue    alb  ant, 
conceahnentw  ®*P*-  ^®^- 


But  we  are  told,  that  by  the  strict  principles  of  the  com-  N.T.  Firemen 
mon  law,  the  property  passed  to  Levy,  by  a  delivery  to  the     compwiy 
captain,  while  the  cargo  was  yet  in  New  York.    Wherever  ^' 

the  property  is  placed  at  the  risk  of  the  consignees,  there 
I  admit  the  rule  advanced  on  the  other  side ;  that  a  deli- 
very to  the  captain  vests  the  title  in  the  consignee.  But  the 
error  of  the  argument  consists  in  applying  that  rule  to  a 
case  where  the  cargo  remains  at  the  risk  of  the  vendor.  In 
Ludhw  V.  Bowne  &  Eddy/^w)  this  distinction  was  very 
folly  examined,  and  considered  as  settled  by  all  the  cases. 
Thompson,  J.  remarks,  in  that  case,(ir)  "  Whatever  may  be 
the  general  rules  of  law,  and  the  ordinary  course  of  com* 
merce,  applicable  to  any  given  class  of  cases,  there  can  be 
no  doubt  that  these  general  rules  may  be  varied  and  modi* 
fied,  by  special  agreement  (3  P.  Wms.  186.  Oodfrey  v. 
Fwrzo^  1  T.  R.  748.)  This  was  admitted,  in  its  fullest  ex- 
tent,  by  Sir  William  Scott,  in  the  case  of  the  Packet  De 
Bilbao,  (2  Rob.  Rep.  133.)  The  vesting  of  property,  says 
Lord  Mansfield,  may  differ  according  to  the  circumstance  of 
cases,  {Davis  and  another  v.  James,  6  Burr.  2680.)  The 
general  rule  of  law  is,  that,  as  between  vendor  and  vendee,  the 
proper Cy  is  not  altered  till  the  delivery  of  the  goods.  (iSnee 
^  others  V.  Prescott  ^  others,  1  Atk.  246.  Mason  v.  Lick-' 
barrow,  1  H.  Bl.  Rep.  36.  Ellis  v.  Hunt,  3  T.  R  469.)  A 
distinction  is  sometimes  made  between  an  actual  delivery 
to  ttie  vendee  himself,  and  a  constructive  delivery  to  some 
intermediate  person.  In  the  latter  case,  when  the  goods  are 
at  the  risk  of  the  vendee,  it  is  equivalent  to  an  actual  deli* 
very.  (3  T.  R.  469.)"  The  case  in  1  John,  was  that  of  an  ab- 
solute consignment  to  persons  residing  in  France,  and  the 
consignees  were  parties  to  the  contract.  This  case  is  not  so 
strong.  The  coosigmnent  was  to  intermediate  persons^  Her- 
nandex  A  Chavitau,  for  the  very  purpose  of  keeping  the 
eoDtrol  of  the  cargo.  The  agreement  is — not  that  we  were 
to  deliver  at  New  York ;  but  to  Hernandez  &  Chavitau,  or 
at  LamiiFa  or  Porto  Cavello.    No  matt^  what  the  bill  of  la- 


(«)  Vid.  1  Jolm.  Rap  17  And  18.  («)  Id.  p.  9. 

ToL.  n.  11 
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ALBANY,    ing  fsays.    It  is  controlled  and  modified  by  the  agreement 
^^  ^^^     This  was  so  held  in  Ludlow  v.  Bowne  &  Eddy. 
N.  Y.  Firemen      There  could  have  been  no  delivery  at  Havana,  without 

Inraraiice  -^ 

Company  ^^  acceptance.  If  not  accepted  there,  the  goods  were,  by 
Do  Wott  ^^^^^^^^  ^o  pass  on  to  another  port.  The  very  ternas  of 
the  contract  forbade  a  delivery,  unless  Hernandez  &  Chav- 
itau  chose  to  accept  them.  The  consignees  had  the  right 
to  receive  the  goods,  or  direct  them  to  another  port ;  and 
they  exercised,  under  Levy,  the  election  that  the  goods 
should  proceed.  Levy  had  a  right  to  this  election,  in  con- 
sideration of  his  agreement  to  advance  the  5  per  cent,  and 
pay  additional  freight.  He  did  not  act  as  owner  of  the 
goods.  The  vessel  arrived  at  Havana  the  lOth  of  Septem- 
ber— never  broke  bulk ;  but  on  the  1 1th,  was  ordered  to  pro- 
ceed to  Porto  Cavello ;  yet  the  real  character  of  the  trans- 
action is  sought  to  be  changed  by  a  fiction  ;  a  delivery  at 
New  York  or  Havana.  Suppose  an  action  for  goods  sold 
and  delivered,  brought  by  De  Wolf  against  Levy,  bottomed 
on  a  delivery  at  Havana :  a  lawyer  would  smile  with  con- 
tempt at  the  idea.  Most  plainly  such  an  action  would  not 
Ue.  The  endorsement  on  the  bill  of  lading  was  necessary, 
in  exercising  the  election  directed  by  the  letter.  This  course 
was  the  strongestproof  of  fairness  with  regard  to  De  Wolf. 
The  endorsement  was  openly  made,  and  contained  an  order 
to  proceed.  The  bill  of  lading  was  the  very  document  on 
which  the  direction  should  have  been  made,  under  the  con- 
tract   There  never  was  a  delivery  of  the  cargo. 

As  to  the  alleged  fraud,  and  concealment,  the  jury  have 
passed  upon  it.    I  have  already  shown  there  could  have 
been  no  fraudulent  concealment  by  De  Wolf;  for  he  knew 
nothing.    To  avoid  the  contract,  it  must  have  been  fraudu- 
lent.   The  premium  was  regulated  according  to  the  risk. 
To  Havana,  it  was  If  per  cent. ;  but  it  rose  to  5  per  cent,  as 
(y)  Haywood  ^®  danger  increased.    The  underwriters  imderstood  them- 
et  al  ▼.  Rod'  selves  perfectly.    The  question  of  fraudulent  concealment 
590.'  LMng'"  was  properly  a  question  of  fact,  or  a  mixed  question  of  law 
Mmkmd  Jh-  *^^  ^^^  ^^^  the  jury  have  found  against  it.(y) 
ouranee  Com-      We  uow  come  to  the  real  question  in  the  cause ;  which 
Snmeh,  274.    ^  whether  the  warranty  was  violated,  the  cargo  not  being 
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American  property.  To  say  that  it  must  be  American  pro-  albant, 
perty,  in  the  largest  sense  of  the  law  of  nations,  is  too  broad  S^P^  ^8^- 
a  proposition.  The  law  of  nations  would  afford  no  uni-  N.Y.  Firemen 
form  rule ;  it  is  subject  to  alteration,  by  treaty.  But  be-  CompM^ 
fore  I  proceed  to  exanune  this  law,  in  reference  to  the  ^^  w  ir 
question  of  property,  I  ask  the  particular  attention  of  the 
Court  to  the  case  of  Ludlow  v.  Bmpne  ^  Eddy,  which*  was 
decided  as  long  ago  as  1806.  I  agree  that  when  De  Wolf 
and  Leyy  made  their  contract,  they  had  this  very  case  in 
view,  and  acted  in  reference  to  it.  It  has  been  considered 
the  law  of  the  land  ever  since  it  was  decided.  There  is 
not  a  feature  in  that  case  which  does  not  tend  stronger  than 
any  one  in  the  case  before  us  to  prove  collusion ;  and  being 
presented  in  the  shape  of  a  case,  the  Court  had  a  greater 
latitude  of  inference  than  can  be  taken  here.  The  decision 
was  not,  (as  supposed  on  the  other  side,)  by  a  divided  Court, 
so  far  as  the  questibn  of  property  was  concerned.  Chief 
Justice  Kent  put  the  case  on  the  ground  of  a  fraudulent  in- 
tention to  cover  belligerent  property,  admitting  the  princi- 
ples on  which  the  rest  of  the  Court  proceeded.  By  look- 
ing into  that  case,  it  will  be  seen  that  a  war  risk  appears  on 
the  face  of  the  contract,  implying  an  interference  with  bel- 
ligerent rights.  It  is  true  that  bills  on  France  were  to  be 
taken  in  payment,  a  circumstance  relied  upon  to  show  that 
the  property  did  not  pass,  because  it  was  not  paid  for ;  but 
the  goods  of  De  Wolf  were  not  to  pass  till  delivered  to  the 
vendee.  Three  Judges  denied  that  the  contract  was  to  be 
considered  a  cover,  and  questioned  the  decisions  of  the 
Courts  of  Admiralty  as  evidence  of  the  law  of  nations. 
These  Judges  were  governed  by  the  language  of  the  policy, 
and  the  real  interest  of  the  parties  as  understood  by  the  mu- 
nicipal law.  I  invite  the  attention  of  the  Court  to  the 
whole  of  that  case,  and  if  the  reasoning  of  the  Judges  is  not 
found  convincing  and  conclusive,  I  am  a  stranger  to  the 
force  of  language.  By  adverting  to  the  opinion  of  the 
Chief  Justice,  you  will  find  that  he  would  not  commit  him- 
self upon  the  ground  taken  by  the  other  Judges,  but  relied 
for  his  opinion  solely  upon  the  fraud  which  he  supposed  to 
have  been  established.  Let  it  not  be  said  that  here  was  a  di- 
vided Court. 
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▲LBANTi  1$  a  neutral  permitted,  in  contemplation  of  war,  to  agree 
Sept  1823.  fy^  property,  to  become  vested  in  him  on  its  arrival  in  abel- 
V.Y.  Firemen  ligerent  port?  Or  does  such  a  contract  vest  the  property  in 
Company.  ^^  belligerent,  while  it  is  yet  in  transitu  7  If  either  of  these 
iitt  Wolf  questions  are  determined  against  us,  we  must  fail.  It  must 
be  admitted  that  such  a  contract  would  be  valid  in  time  of 
peace,  and  that  the  property  would  remain  in  the  shipper 
during  the  voyage.  Now  I  assume  it  as  a  well  established 
proposition  in  the  law  of  nations,  that  a  contract  which  is 
allowed  to  .a  neutral  in  time  of  peace,  is  also  allowed  during 
war,  with  two  exceptions  only — where  it  interferes  with 
the  rights  of  blockade,  or  relates  to  articles  contraband  of 
war.  I  challenge  gentlemen  to  find  another  exception,  from 
Grotius  down  to  the  latest  writer  on  the  law  of  nations ;  nor 
is  it  required  by  policy.  Are  we  to  surrender  a  most  val- 
uable branch  of  trade,  without  the  semblance  of  reason  or 
authority  1  So  long  as  we  limit  ourselves  to  the  rules  of  inter- 
national law,  we  are  right — we  are  safe,  and  ought  to  be  so. 
A  contrary  rule  may  promote  the  interest  of  certain  belli- 
gerents, but  it  never  can  be  for  our  interest,  who  are  gene- 
rally neutral.  Shall  we  always  be  bound  to  fish  out  the 
market  before  venturing  upon  a  contract  ?  Does  the  previ- 
ous contract  depend  entirely  upon  vigilance  in  eluding  the  en- 
ony,  and  accident!  y  being  able  to  land  the  property  at  the 
port  of  destination?  Does  that  contract,  whatever  may  be 
its  provisions,  destroy  the  neutral  character  of  the  property? 
Must  everything,  in  relation  to  the  commerce  of  neutrals, 
be  mere  hap-hazard  ?  Beware  how  you  adopt  a  doctrine  so 
injurious  to  neutral  rights.  England  and  France  are  at  war^ 
a  cargo  is  shipped  from  a  merchant  in  England  to  one  of  our 
own  merchants,  who  is  to  remit  the  proceeds,  at  his  risk,  in 
pot  and  pearl  ashes ;  but  because  this  is  to  enrich  England, 
it  may  be  seized  and  confiscated  by  France.  She  condemns 
the  cargo  because  it  is  going  to  an  English  house.  This  is 
the  length  of  the  doctrine  on  the  other  side.  It  places  the 
neutral  on  the  same  footing  with  the  belligerent  Even 
where  property  is  destined  to  a  blockaded  port,  it  is  not,  for 
that  reason,  to  be  condemned.     You  have  a  right  to  go 
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tfafiie.    If  the  blockade  continue,  you  are  to  be  warned  off,    albant, 
but  it  is  illegal  to  seize  your  goods  in  transitu.  Sept  1823. 

This  cargo  was  not  contraband.  Provisions  are  not  con-  N.  Y.  Firemen 
sidered  so.  Contraband  is  a  term  well  understood  by  the  commuiy 
law  of  nations,  and  consists  in  the  munitions  of  war.  But  ,.  «;,  ,^ 
even  if  contraband,  the  articles  kte  not,  for  that  reason,  al- 
ways to  be  condeocmed  by  the  law  of  nations.  They  may  be 
seized,  but  if  the  merchant  turns  out  to  have  been  honest, 
they  are  to  be  paid  for,  or  detained  and  placed  beyond  the 
reach  of  the  enemy,  and  restored  when  the  danger  is  over. 
This  principle  is  according  to  our  treaties  with  Great  Bri- 
tain, France,  Spain,  &c.  But  it  is  enough  that  provisions 
are  not  contraband  of  war.  No  doubt  Great  Britain  attemp- 
ted to  make  them  so,  during  the  late  war  between  her  and 
France.  It  is  for  her  interest  that  they  should  be  so  con- 
sidered. Ours  is  directly  the  contrary.  The  Sallt/  Cfrif- 
JUhs{z)iB  the  first  case  of  a  condemnation  of  provisions  in  ^^)  3  -g^ 
iraruUu  ;  and  there  was  a  contract  directly  to  supply  the  ^^  ^^ 
French  army.  Provisions  were  never  treated  as  contraband 
by  the  Courts  of  any  other  country.  I  invite  this  Court  to 
read  the  opinion  of  Chief  Justice  Marshall,  in  the  case  of 
T^Ae  Commereenj  so  much  relied  upon  on  the  other  side.  Two 
of  the  Judges  agreed  with  him,  and  three  concurred  with 
Mr.  Justice  Story.  While  gentlemen  talk  of  a  divided 
Courty^I  beg  leave  to  remind  them  how  this  Court  was  di- 
'  vided.  Marshall  might  be  placed  by  the  side  of  Sir  William 
Scott,  and  yet  maintain  the  dignity  of  his  country.  En  pas* 
smitj  look  at  the  note  to  that  case,  (1  Wheat  391,)  exhibit- 
ing our  treaty  with  Spain/ in  which  provisions  are  express- 
ly excepted  from  among  articles  contraband,  as  fixed  by  the 
treaty.  Even  Justice  Story  decides  that  provisions  are  not 
contraband^  but  goes  on  the  ground  of  a  direct  destination. 
Ours  is  called  enemy's  property.  Indeed,  any  and  every 
ground  is  taken  in  the  sentence  of  condemnation,  which  can 
give  color  for  confiscating  the  cargo. 

Having  argued  the  case  of  Ludlow  v.  Bourne  ^  Eddy^ 
I  am  indebted,  in  part,  to  my  notes  in  that  case  for  a  brief 
history  of  the  doctrine  relied  upon,  as  it  exists  in  the  Eng- 
lidi  Courts  of  Admiralty.    Till  1795,  there  was  no  decision 
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ALBANY,    on  the  subjeci.    I  had  searched  Marriott's  Admiralty  Deci- 

Sept  1823.    gj^jjg  j^jjj  found  none  there.    By  a  note  to  The  Commer- 

N.^X^F^men  ceri^  (1  Wheat  389,  n.  i,)  it  will  be  seen  that  the  law  of 

Company     France  does  not  consider  provisions  as  contraband,  except 

Do  Wolf:     ^h®'*  destined  to  beseiged  and  blockaded  places. 

Upon  a  question  as  to  the  law  of  nations,  the  decisions  of 
France  are  as  high  authority  with  us  as 'those  of  England. 
Even  upon  the  common  law,  the  English  decisions  since  the 
revolution  are  not  binding ;  and  not  one  of  tlie  English  de- 
cisions cited  goes  upon  the  law  of  nations.  They  merely  es- 
tablish a  rule  of  evidence,  and  hold  certain  circumstances, 
when  proved,  to  be  conclusive  as  a  presumptio  juris  et  de 
jure.  Upon  this  rule,  certain  contracts,  like  the  one  under 
consideration,  are  holden  fraudulent,  and  made  for  the  pur- 
pose of  covering  the  property  of  an  enemy.  This  is  the 
whole  extent  of  the  doctrine,  as  maintained  in  England. 
A^  ^  Rep.  The  Vrow  Margarethaj{a)  is  the  first  reported  case  in  which 
588.  it  was  advanced.  The  Court  there  say,  (speaking  of  it  as  a 

rule  of  evidence,)  "  YIHien  war  intervenes,  another  rule  is 
set  up  ih  Courts  of  Admiralty,  which  interferes  with  the 
ordinary  practice.  In  a  state  of  war,  existing  or  imminent, 
it  is  held  that  the  property  shall  be  deemed  to  continue  as  it 
was  at  the  time  of  the  shipment,  till  the  actual  delivery.  This 
»  arises  out  of  the  state  of  war,  which  gives  a  belligerent  a 
right  to  stop  the  goods  of  his  enemy.  If  such  a  rule  did 
not  exist,  all  goods  shipped  in  the  enemy's  country  would  bo 
protected  by  transfers  which  it  would  be  impossible  to  de- 
tect. It  is  on  that  principle  held,  I  believe,  as  a  general  rule, 
that  property  cannot  be  converted  in  transitu  ;  and  in  that 
sense  I  recognize  it  as  a  rule  of  this  Court."  The  Packet 
(h)  3  Rob.  de  Bilboa,{b)  is  the  next  case.  In  this.  Sir  W.  Scott  said,  that 
a  contract  of  .sale  to  an  enemy,  though  made  by  a  neutral, 
with  a  provision  that  the  risk  should  fall  on  the  consignor 
till  the  goods  came  into  possession  of  the  consignee,  en- 
titled the  captor  to  consider  them  as  enemy's  property, 
(e)  3  Roh.  The  SMi/  OriJiths,{c)  is  the  next  reported  case.  Now  this 
(i)  lZ1»9.  was  never  relied  upon  till  the  case  of  Tlie  Atlas,{d)  in  which 
Scott  speaks  of  the  rule  as  one  which  belonged  to  the  prize 
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Courts.     The  Sally  Griffiths  was  in  1795,  and  is  the  first    albany, 
case  in  which  the  principle  can  be  said  to  have  been  estab-    ^^  ^^^' 
lished,  even  in  the  prize  Courts.    In  The  Anna  Catharina,  N.  Y.  Firemen 
(e)  Scott  considered  the  contract  as  in  truth  executory,  but     Com^^ 
executed  according  to  the  decisions  and  rules  of  evidenr/O     n   w^  if 
which  prevailed  in  the  Courts  of  Admiralty.    The  Jan  Pre- 
deric{f)  was  the  case  of  a  Dutch  merchant,  who  had  con-  ^^J^  *  ^J?^ 
tracted,  in  contemplation  of  war,  for  the  transfer  of  colonial  ^07,  &.  vid.  id. 
property,  in  transiiUj  and  the  Court  lay  down  the  rule  as     (/"'  5  Rob. 
established,  that  an  actual  transfer  of  goods,  in  transitu^  to  ^^      ^^ 
a  neutral,  though  before  the  war,  if  in  contemplation  of  it, 
is  illegal.    The  Court  say,  that  '^  in  time  of  war  this  is  pro- 
hibited as  a  vicious  contract,  being  a  fraud  on  belligerent 
rights,  not  only  in  the  particular  transaction,  but  in  the  great 
facility  which  it  would  necessarily  introduce  of  evading 
those  rights  beyond  the  possibility  of  detection.     It  is 
a  road  that,  in  time  (d  war,  must  be  shut  up ;  for  although 
honest  men  might  be  induced  to  travel  it  with  very  inno- 
cent intentions,  the  far  greater  proportion  of  those  who  pass- 
ed would  use  it  only  for  sinister  purposes,  and  with  views 
of  fraud  on  the  rights  of  the  belligerent."    That  is  to  say, 
because  fraud  may  be  practised,  we  will  cut  up  all  com* 
merce  with  the  enemy.    The  contract  shall  be  executed,  or 
executory,  according  to  our  purposes.    It  is  such  doctrine  as 
this  which  the  court,  in  Ludlow  v.  Bowne  ^  Eddy^  repro* 
bate.    Your  contract  may  be  profitable,  executory,  and  made 
before  the  war ;  yet,  if  the  property  is  shipped,  it  must  go. 
K  you  insure  it  as  your  own,  it  is  anothers,  and  you  must 
lose  your  insurance.    You  can  neither  sell  nor  insure.    You 
lose  your  right  of  lien.    Contrary  to  your  consent,  the  pro- 
perty is  executed  in  the  vendee ;  all  is  at  his  risk,  as  his 
property.    It  is  subject  to  confiscation,  by  the  rules  of  a 
British  Court  of  Admiralty.    This  is  an  abominable  doc- 
trine, at  war  with  the  most  sacred  principles  of  international 
law.    Between  Great  Britain  and  her  colonies  we  cannot 
trade  in  time  of  peace ;  consequently  war  does  not  sanction 
such  a  trade.    This  is  but  another  illustration  of  the  gene- 
lal  rule  which  I  before  laid  down,  that  what  is  permitted  to 
a  neutral  in  time  of  peace  is  lawful  in  time  of  war. 
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ALBANY,        But  we  are  told  that  the  capture  passes  the  property. 

^^  ^^^'    This  is  another  fancy  of  Sir  William  Scott,  in  direct  contra- 
N.  Y.  Firemen  diction  to  the  law  of  nations.    The  rule  of  this  law  is  ex- 

Compwi^     plicit,  that  a  capture  works  no  change  of  property — divests 

D   w  It     ^^  ^^^^'    '^^  most,  the  captor  takes  the  interest  of  the  ene- 
my, subject  to  all  the  rights  of  the  neutral. 

(g)  1  GmU.      But  we  are  told  that  the  ship  Ann  Chreen{g)  sanctions  the 
doctrine  of  Sir  William  Scott.    There  is  in  that  case,  I  admit, 
a  dictum  of  Mr.  Justice  Story,  in  whi6h  he  speaks  of  the 
doctrine  in  The  Sally  Crriffitks,  and  the  class  of  cases  to 
\  which  it  belongs,  in  the  language  quoted  by  the  other  side. 

But  there  is  a  class  of  cases  in  the  Supreme  Court  of  the 
United  States,  which  puts  the  question  at  rest.    They  are 

rA)  334  to  collected  in  Wheaton's  Digest.(A)    They  declare  that  if  the 
'  property  remain  at  the  risk  of  the  consignor,  it  is  to  be  deem- 

ed his,  though  otherwise,  if  at  the  risk  of  the  consignee.  At 
whose  risk,  while  in  transitu  ?  is  the  true  question.  This 
is  {daced,  by  those  cases,  on  the  broad  basis  of  national  law. 

WBCnmch.  What  the  Court  say  in  The  Venus,(i)  is  full  to  this  point 
'  275.  Their  language  is  that,  "  to  effect  a  change  of  the  property 
as  between  seller-and  buyer,  it  is  essential  that  there  should 
be  a  contract  of  sale  agreed  to  by  the  parties ;  and  if  the 
thing  agreed  to  be  sold,  is  t6  be  sent  by  the  vendor  to  the 
vendee,  it  is  necessary  to  the  perfection  of  the  contract,  that 
it  should  be  delivered  to  the  purchaser  or  his  agent."     The 

(j)  id.  317,  Merrimack  ^  Frances,(j )  The  St.  Jose  Indiano  and  The 

{h)i  Wheat  Mary  ^  Susanjik)  are  to  the  same  effect.  All  these  are 
306,  &.  id.  95.  cases  of  capture  during  the  transit  So  long  as  the  neutral 
consignor  runs  any  risk  whatever,  the  property  is  deemed 
safe.  It  is  not  until  he  has  parted  with  all  his  control  to  the 
enemy,  that  it  puts  on  the  belligerent  character.  Suppose 
ttiat  in  this  case  there  had  been  no  capture  and  no  oxi- 
demnation,  but  a  loss  by  perils  of  the  sea — ^the  defence 
wcNiM  have  been  as  complete  in  sudi  an  event  as  it  is  now ; 
and  yet,  would  there  have  been  any  doubt  of  our  right  to 
recover?  No.  We  should  then  have  been  perjdexed  by 
none  of  these  nice  refinements  upon  international  or  muni- 
cipal law.  I  trust  this  Court  will  never  look  to  the  En^sh 
Courts  of  Admiralty  for  rules  of  evidence  under  the  law  of 
nations. 
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But  conceding,  for  the  sake  of  the  argument,  that  the  law    albanyi 
of  nations  is  otherwise  than  what  we  had  supposed — that    ^^  ^^^' 
the  decisions  of  the  British  Courts  of  Admiralty  form  the  N.  Y.Firemea 
law  of  this  state — these  must  yield  to  the  conventional  law.     Compiiay 
What  is  the  Spanish  treaty  with  this  country  ?      It  will  be     n^  ^  j^ 
found  in  Wheaton's  Digest.(/)  I  allude  to  the  Spanish  treaty 
of  1795.    The  principle  there  recognized  is,  that  free  ships  rid/aw\^t 
make  firee  goods.    Shall  Venezuela  be  allowed  to  annul  this  ^P-  ^^t  346. 
treaty  1    She  was  not  an  independent  nation  at  the  period 
of  the  adventure.    She  cannot  be  considered  so  by  us,  imtil 
her  independence  was  acknowledged  by  our  government^ 
which  was  not  till  after  the  capture.(m)   But  whether  inde^  t.  ^HoJ,  lai 
pendent  or  not,  how  far  had  she  a  right  to  do  away  our  trea-  ^^^'  ^'^^' 
ty  with  the  mother  country  ?    When  this  treaty  was  made^ 
she  was  an  intregal  part  of  the  Spanish  empire^  and  as  such 
bound  by  the  transaction.    She  was  a  party  to  tlie  bargain^ 
In  GeUtan  v.  Hoi/t,{n)  Ch.  J.  Marshall  says,  "No  doctrine  aJsjT**^ 
is  better  estabUshed,  that  than  it  belongs   exclusively  to 
governments  to  recognize  new  states  in  the  revolutions 
which  may  occur  in  the  world,  and  until  such  recognition^ 
either  by  our  own  government  or  the  government  to  which 
the  new  state  belonged,  courts  of  justice  are  boimd  to  con- 
sider the  ancient  state  of  things  as  remaining  unaltered^'' 
Thequestion,  how  £BLr  a  colony  should  be  considered  inde 
pendent  before  acknowledged  to  be  so  by  our  government^ 
was  directly  involved  in  the  determination  of  that  cause^ 
In  Rase  v.  Himely,{o)  he  says,  "  It  is  for  governments  to  ^^^  ^  Cmnch^ 
decide,  whether  they  will  consider  St.  Domingo  as  an  inde^ 
pendent  nation ;  and  until  such  decision  shall  be  made,  or 
France  shall  relinquish  her  claim,  courts  of  justice  must 
consider  the  ancient  state  of  things  as  remaining  unaltered, 
and  the  sovereign  power  g[  France  over  that  colony  as  still 
subsisting.''    This  point  alone  is  decisive  of  the  cause. 

T.  A,  Emmetj  (same  side.)  This  Court  have  no  right, 
on  a  writ  of  error,  to  examine  questions  of  jury  investigation. 
They  ought  not  to  forget  that  the  points  in  this  cause  arise 
upon  a  IhII  of  exceptions,  the  object  of  which  is  to  reverse 
the  judgmeDt  on  matters  of  law^     Is  there  any  case,  on  » 

Tot.  n.  12 
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albanV,    writ  of  error,  in  which  questions  of  fact  can  be  decided  ? 

Sept  1823.    Eygjy  thing  of  that  nature  must  be  previously  settled,  in 
N.  Y.  Firemen  order  to  present  the  dry  question  of  law.    This  should  be  by 

Company     &  jury,  or  a  case  made  by  consent,  subject  to  the  opinion  of 

Be  w  i£  ^®  Ck)urt  below.  Such  a  case,  though  made  without  the  in- 
tervention of  a  jury,  being  subject  to  the  opinion  of  the  Court, 
and  passed  upon  by  them,  would  be  equivalent  to,  and 
might  be  turned  into  a  special  verdict  by  the  consent  of  par* 
ties.  Why  did  not  the  plaintiffs  in  error  try  the  cause  in  the 
Court  below  before  a  jury  ?  Because  they  did  not  mean  to 
insist  on  a'  state  of  facts  differing  from  that  which  is  stated 
in  the  bill.  The  case  was  turned  into  a  bill  of  exceptions. 
This  is  the  same  in  effect  as  a  special  verdict.  A  writ  of  pr- 
ror,  on  matter  of  law  arising  from  the  evidence,  generally 
comes  here  either  upon  a  special  verdict,  finding  the  facts, 
or  a  bill  of  exceptions  upon  which  the  facts  are  conceded. 

This  writ  of  error  is  duly  bi'ought  on  exception  to  the 
Judge's  opinion  upon  a  question  of  law.  It  finds  fault,  that 
he  left  all  matters  to  the  jury,  and  did  not  hold  them  conclu- 
sive. And  whether  this  was  right  is  the  single  point  in  the 
cause.  Under  the  Judge's  charge,  gentlemen  had  a  right  to 
go  to  the  jury  upon  the  question  of  fraud,  or  any  other  ques- 
tion of  fact,  and  ask  the  Judge  to  charge  upon  the  points 
which  they  had  made.  They  did  not  do  so.  What  are 
the  matters  stated  in  the  bill  ?  If  there  were  contradictory 
facts,  the  jury  must  have  found  one  way  or  the  other.  But 
in  a  bill  of  exceptions,  the  parties  under  the  direction  of  the 
Court,  must  agree  upon  conclusions  of  fact,  and  they  can- 
not afterwards  be  questioned. 

According  to  the  statement  of  the  bill,  we  proved  the  pro- 
perty and  loss,  and  stopped  there.  We  rested  upon  these 
circumstances.  The  other  side  required  no  more.  They 
put  us  upon  no  other  proof.  They  then  take  up  the  cause, 
go  on  and  make  out  our  case  as  to  property,  risk  and  deliv- 
ery, and  cannot  now  question  it  in  either  of  thiese  particulars. 
They  then  prove  the  contract,  and  our  ignorance  of  tho 
contract  made  by  Levy  with  the  Intendant — ^that  De  Wolf 
purchased  the  cargo  with  his  own  funds ;  and  yet  they  com- 
plain that  we  did  not  prove  all  this.   Upon  what  ground  can 
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they  say  that  the  vessel  was  ladeu  with  Levy's  funds  ? — that  Albany, 
De  Wolf  knew  that  the  cargo  was  destined  for  the  Spanish  ^^'  ^^^' 
Intendant  ?  and  that  he  delivered  the  goods  to  Levy  in  New  N.  Y.  Firemen 

•wr    t  fi  »  Iiuniraiid)* 

York  1  d&C  Compuiy 

In  this  view  of  the   case,  the  only  question  for  this     ,.   ^^. 
Court  to  determine  is,  whether  the  facts  stated   in  the 
bill  were  conclusive  against  us  ?    Were  they  a  bar  to  the 
action  ?     To  decide  this  is  the  proper  function  of  the 
Court 

But  examine  the  fsicts  for  a  moment.  The  bill  of  la- 
ding is  true.  It  speaks  of  the  property  as  belonging  to  the 
owners  of  the  vessel.  The  invoice  declares  it  to  be  for  the 
account  and  risk  of  the  shipper.  The  letters  speak  of  De 
Wolf's  interest — **  If  for  my  interest,  pass  on  the  vessel  to 
windward."  The  bill  of  lading  and  invoice  are  strictly 
true ;  and  that  cannot  be  called  fraud,  in  relation  to  which 
the  party  is  not  obliged  to  speak.  Neither  in  peace  nor  in 
war  is  a  merchant  bound  to  make  any  disclosure  that  will 
not  affect  the  national  character  which  he  assumes.  In  peaoe 
he  is  not  boimd  to  lay  open  his  mercantile  transactions  to 
the  world ;  nor  can  a  belligerent  claim  this. 

The  national  character  of  De  Wolf  is  fully  established ; 
bat  he  did  not  ship  in  Levy's  name,  because  by  doing  so  he 
would  have  parted  with  the  right  of  property,  surrendered 
the  control  of  the  cargo,  and  could  not  have  held  it  to  se- 
cure the  payment  of  the  price ;  and  there  may  be  a  variety 
of  reasons  entirely  disconnected  with  peace  or  war,  why  the 
I^operty  should  not  be  immediately  delivered.  He  might 
have  dreaded  attachments  against  the  cargo,  as  the  property 
of  Levy,  at  New  York,  Havana,  or  any  other  port  into  which 
the  ship  might  have  been  driven. 

That  he  should  communicate  the  fact  that  the  cargo  w^ 
designed  for  the  Spanish  Intendant,  was  impossible,  because 
he  did  not  know  it  It  is  said  he  might  have  heard  so,  though 
he  did  not  know  it,  and  should  have  communicated  his  in- 
formation. But  the  proof  that  he  did  not  know  it  comes 
from  the  other  side.  If  construction  is  reaoriei  to,  it  should 
be  against  the  plaintiffs  in  error ;  and,  as  between  knowledge 
and  beliel^  it  should  be  made  to  say  he  had  no  belief.  What 
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ALBANY,    motive,  then,  had  he  for  conceahnent  ?    And  without  know* 

Sept  1823.    i^ge  or  belief  there  could  not  possibly  be  fraud. 
N.Y.  Firemen      The  only  imposition  of  which  belligerents  can  com- 

Company     plain,  is  the  concealment  of  national  character ;  and  in  THb 

-^  ^  Rosalie  ^  Betty,{p)  this  is  the  exact  ground  on  which  the 
Court  proceeded.    De  Wolf,  being  ignorant  of  the  destina- 

ip)  9  Rob.  tion  of  the  property,  could  not,  therefore,  be  intentionally 
343,  aiding  the  King  of  Spain.    Nor  is  the  destination  of  the  car« 

go,  for  a  military  purpose,  mentioned  in  the  bill  of  excep* 
tions.  E^en  this  important  fact  is  left  to  be  made  out  by 
mere  inference.  The  bill  does  not  state  that  the  Intendant 
was  to  have  bought  the  cargo  either  for  the  army  or  the  ci* 
tizens. 

But  I  deny  that  provisions  are  contraband,  because  they 
are  sent  to  supply  the  army  or  navy  of  a  belligerent.     The 

{q)  1  Wheat  case  of  TTie  Commercen,{q)  lays  down  the  distinction  truly. 
^  A  neutral  has  a  right  to  export  the  provisions  of  his  own  coun- 

try.   If  he  carries  goods  bought  of  an  enemy's  country,  it  is 

^)  id  387, 8.  otherwise.  Story,  J.  says,(r)  that  when  they  are  the  pro- 
perty of  a  neutral,  they  may  become  contraband,  on  account 
of  the  particular  situation  of  the  war,  or  on  account  of  their 
destination.  But  this  is  where  they  do  not  grow  in  the 
country  of  the  neutral ;  for  he  says  again,  (p.  388,)  *^  An- 
other exception  from  being  treated  as  contraband  is,  where 
the  provisions  are  the  growth  of  the  neutral  exporting  coun- 
try. But  if  they  be  the  growth  of  an  enemy's  country,  and 
more  especially,  if  the  property  of  his  subjects,  and  destin- 
ed for  enemy's  use,  there  does  not  seem  any  good  reason 
for  the  exemption."  He  goes  upon  the  idea  that  the  cargo 
was  the  produce  of  the  enemy's  country.  As  to  the  produce 
of  our  own  soil,  nothing  short  of  blockade  or  siege  will  pre- 
vent its  transportation  to  any  part  of  the  world. 

What  the  law  of  England  is,  cannot  be  material.  We  were 
dealing  with  a  Spanish  colony.  The  note  referred  to  in 
Wheaton  shows  the  Spanish  treaty,  and  Yalin's  doctrine. 
The  treaty  is  material.  It  was  made  in  1796,  when  Vene- 
zuela was  a  part  of  Spain.  The  colony  may  be  sepeurated, 
but  what  law  does  she  carry  with  her?  The  laws  of  the 
mother  country,  unless  altered  by  the  competent  authority, 


OF  THE  STATE  OF  NEW  YORK.  89 

isiffaieh  is  the  contracting  parties.    Such  alteration  cannot  le-    alba  ny, 
gaily  take  effect,  till  notice  of  it  is  given  to  those  concerned.    ^P^  iS2X 
Yenezuela  carried  with  her  the  old  treaty,  which  continues  N.  Y.  Firemen 
tiU  altered  or  dissolved.    In  The  Nereidejljai)  this  doctrine     Compwiy 
was  contended  for,  and  would  doubtless  have  been  held,  had     ^  \'  ,, 
not  the  cause  turned  on  the  point  that  the  clause  in  the 
Spanish  treaty  was  mutual.     Until  our  government  ac- 
knowledged Venezuela  as  an  independent  Republic,  and 
they  have  broken   off  the  treaty,  it  continues  to  apply. 
What  is  that  treaty?     It  is  important  to  inquire,  because 
whether  contraband  or  not,  when  it  is  made  the  subject  oi 
treaty,  ceases  to  be  determinable  by  the  law  of  nations.    By 
the  16th  article(^)  provisions  are  not  declared,  in  terms,  to 
be  contraband  of  war.    The  only  exception  in  the  treaty  is 
a  saving  of  the  rights  of  siege  and  blockade.    The  law  of 
nations,  then,  does  not  apply.    It  is  said,  on  the  other  side, 
that  a  trade  in  provisions  is  to  be  restrained,  rather  than  one 
in  dry  goods.    This  is  a  most  pernicious  doctrine,  especial- 
ly for  the  northern  states,  which  abound  with  provisions  for 
sale.    It  is  contracting  the  market  for  our  staple  produc- 
tions. 

.  Suppose  the  cargo  to  have  been  contraband.  What  has  ^ 
tins  to  do  with  the  question  ?  Does  it  interfipre  with  the 
warranty  that  the  cargo  was  American  property  ?  May  not 
contraband  be  American  property?  The  underwriters 
knew,  as  well  as  we,  that  it  was  destined  to  an  enemy's 
port.  But  it  is  plain  that  the  warranty  must  be  construed 
in  reference  to  the  Spanish  trea|y.  Conformable  to  that 
treaty  it  was  entitled  to  protection,  and  the  capture  was  a  vi- 
olation of  the  treaty.  We  were  boimd  to  know  nothing  ex- 
cept what  was  essential  to  the  truth  of  the  warranty.  Be- 
ing ignorant  of  the  destination,  this  could  never  affect  our 
right.  It  is  said,  here  was  enough  to  put  us  on  inquiry, 
which  was  equivalent  to  actual  notice.  But  this  doctrine 
applies  only  as  between  two  persons,  where  the  vested 
rights  of  one  are  to  be  overreached.  Here  was  no  obliga- 
tion to  inquire.  Levy  had  a  right  to  his  commercial  secrets 
Old  was  not  bound  to  make  any  disclosures. 

(i)  9  Craneh,  388. 

(0  3  Wheat  Bep.  S33,  tnuwlated  Uiere  from  the  Spaniah. 
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ALBANY,  The  bargain  was  not  contrary  to  the  law  of  nations;  and 
^^^  ^^'  the  rule,  as  laid  down  by  the  Courts  of  English  Admiralty, 
N.  Y.  Firemen  does  not  rsach  it.  There  the  property,  on  landing,  must  be- 
Company  ^^S  ^  ^®  enemy,  or  it  will  not  be  deemed  enemy's  pro- 
De  Woit  P®rty  while  in  transitu.  Here  the  cargo  was  to  belong  di- 
rectly to  a  neutral.  The  English  rule  is  always  laid  down 
with  a  qualification  in  favor  of  this  case.  Besides,  the  rule 
itself  has  no  foundation  in  the  law  of  nations,  and  is  not  jus- 
tified by  any  thing  in  this  country,  except  the  obiter  dictum 
of  Mr.  Justice  Story,  at  the  beginning  of  the  war.  I  mean 
nothing  disrespectful  to  Judge  Story,  but  he  has  studied  ad- 
miralty law  under  Sir  William  Scott,  and  will  find  it  ne- 
cessary to  change  his  doctrine,  should  the  country  remain 
neutral.  But  the  rule,  at  most,  is  merely  a  rule  of  evidence 
in  the  prize  Courts — a  presumptio  juris  et  de  jure  as  it  is 
called  in  Ludlow  v.  Bourne  ^  Eddy.  In  the  two  admiral- 
ty causes  which  were  first  cited,  ( The  Atlas  and  Sally 
Griffiths,)  the  decision  may  have  been  right,  because  they 
were  both  cases  of  firaud.  The  property  was  to  become  that 
of  the  French  government.  The  doctrine  is  called  a  rule 
of  the  prize  Courts.  The  Court  said,  "  It  has  always  been 
the  rule  of  the  prize  Courts,  that  property  going  to  be  deliv- 
ered in  the  enemy's  country,  and  under  a  contract  to  become 
the  property  of  the  enemy  immediately  on  arrival,  if  taken 
in  transitu^  is  to  be  considered  as  enemy's  property."  As 
to  the  Atlas,  the  cargo  was  bargained  and  sold  to  the  French 
government,  and  was  to  have  been  delivered  at  the  risk  of 
the  captain ;  and  might,  for  that  reason,  have  well  been  con- 
sidered a  case  of  collusion.  These  cases,  then,  establish 
merely  that  where  enemy's  property  is  sought  to  be  covered 
by  neutral  names,  it  is  a  fraud  upon  belligerent  rights,  and 
the  property  may  be  condemned.  But  not  one  of  them  ap- 
plies to  a  case  where  the  property,  as  here,  was  to  become 
that  of  a  neutral. 

A  collusive  sale  to  an  enemy,  is  punished  by  the  law  of 
nations,  because  the  property  ve^s  in  a  belligerent ;  but 
the  rule  itself  presupposes,  that  neutrals  are  to  be  protect- 
ed by  the  law  of  nations.  They  are  the  peculiar  objects  of 
protection  by  that  law,  and  when  there  is  a  doubt  whether 
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neutral  or  belligerent  rights  are  to  prevail,  the  presumptioQ    Albany, 
is  in  fiivor  of  the  former.    This  is  for  the  peace,  and  conse-    s^p^  1833. 
quently,  for  the  general  good  of  mankind.    The  only  ex-  N.Y.  Fireman 
ceptions  are  blockade,  siege  or  contraband.    With  these  ex-     cm^^^ 
ceptions,  a  neutral  may  pursue  the  same  trade  in  war  as  in     ^• 
peace*    England  says  this,  though  she  has  not  gone  upon 
presiunption  in  favor  of  neutral  rights.     We  all  remember 
her  rule  of  1756,  (  IWheat  Rep.  app.  507,)  which  shut  out 
all  intercourse  during  war,  which  was  forbidden  in  time  of 
peace.    But  you  are  asked  to  reverse  the  rule,  and  go  be- 
yond England  in  severity :  to  deny  that  trade  in  war  which 
was  fully  open  m  peace.    The  reasons  given  for  this,  are 
two :   1.  That  a  contrary  rule  will  put  an  end  to  capture ; 
and,  in  the  language  of  Mr.  J.  Story,  (1  Gall.  291,)  ^  not  a 
single  bale  of  enemy's  goods  would  ever  be  found  up<m  the 
ocean."    I  see  no  great  evil  in  this.     It  is  diminishing  the 
calamities  of  war ;  and  the  opposite  argument  interferes  di« 
rectly  with  neutral  rights :  2.  Decisions  are  relied  on,  that 
the  capturing  belligerent,  may  substitute  himself  for  the  bel- 
ligerent proprietor.     There  are  cases  of  this  kind.    They 
are  spoken  of  in  the  Packet  De  BUboa.{u)   Sir  WiUiam     .^x  ^  ^^ 
Scott,  speaking  of  property  shipped  in  time  of  war,  at  the  Adm.      B«^ 
risk  of  the  neutral  shipper,  at  first  calls  the  contract  inv(did  ; 
bat  afterwards  he  retracts  and  says,  ^'  It  is  rather  a  contract, 
which  if  made  in  war,  has  this  effect ;  that  the  captor  has  a 
right  to  seize  it  and  convert  the  property  to  his  own  use ;  for 
he  having  all  the  rights  that  belong  to  his  enemy,  is  auth(Mr- 
ized  to  have  his  taking  possession  considered  as  equivalent 
to  an  actual  delivery  to  his  enemy."    The  conclusion,  then, 
is,  that  the  contract  is  valid ;  but  the  captor  may  be  substi- 
tuted for  the  vendee.    Taking  this  reasoning  in  its  greatest 
force,  the  captor  can  acquire  no  greater  property  than  the 
vendee,  who  has  none  till  delivery.    The  premises  of  the 
Judge  do  not  bear  out  the  conclusion.    The  captor  may  have 
all  the  rights  of  his  enemy,  without  a  delivery.    This  is  like 
the  case  of  capturing  enemy's  property  on  freight  in  a  neu* 
tral  vessel.    There  it  is  just,  except  in  the  single  case,  where 
free  ships  make  firee  goods,  as  they  do  by  the  Spanish 
tn«ty.(i;)    Ckxniog  in  thus,  the captorto(dc  cum  onere;  And    (v> 9 v^eat 
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ALBANY)    must  pay  on  capture,  as  Levy  was  bound  to  do  on  delivery. 
Sept  1823.    -^hen  ^  commerce  is  lawful,  how  can  the  captor  defeat 
N.  Y.  yiremen  any  part  of  the  contract  ? 

Company         ^^  Ludlow  V.  Bowne  ^  Eddy,  the  Supreme  Court  do 

Da  WoHi  n^ore  than  to  repudiate  the  law  of  the  EnglisAi  Admiralty. 
They  give  full  effect  to  the  condition  precedent,  although 
the  property  was  to  go  directly  to  the  enemy.  In  diis  case, 
as  we  have  already  remarked,  the  property  was  bargained 
to  a  neutral.  As  far  as  De  Wolf  knew,  Levy  had  a  right 
to  make  a  contract  of  sale  in  any  of  the  enemy's  ports.  The 
difference  of  opinion  in  Ludlow  v.  Bowne  ^  Eddy,  arose 
upon  the  question  whether  the  contiract  was  not  intended  as 
a  mere  cover  to  the  property,  which  might  well  admit  of 
doubt    Here  is  no  room  for  such  a  doubt 

It  is  said  that  the  cargo  vested  in  Levy  at  New  York  or 
Havana.  This  goes  directly  to  the  question  of  interest  in 
De  Wolf.  It  has  never  before  been  urged  in  this  light,  or 
treated  as  an  objection  to  the  interest  of  the  assured,  and 
cannot  be  used  as  such  here.  The  reason  given  why  the 
cargo  vested  in  Levy  at  New  York,  is  the  fanciful  one  that 
a  delivery  to  the  captain  is  a  delivery  to  the  consignee. 
But  this  is  true  of  a  general  ship  only,  where  the  captain  is 
considered  an  agent  of  the  consignees.  In  this  case  he  was 
De  Wolf's  agent  Every  consignment  is  open  to  explana^ 
tion  by  the  conduct  of  the  parties ;  and  was  so  treated  by 
Thompson  J.  in  Ludlow  v.  Bowne  4*  Eddy.  The  law  of 
nations  on  this  subject,  is  the  same  as  the  municipal  law. 
Cmk  353.^  '^   "^^  Ven%isJ{w)  Washington,  J.  says,(x)  "The  delivery 

(«)  Id.  375.  of  the  goods  to  the  master  of  the  vessel  was  not  for  the  use 
of  Magee  d&  Jones,  any  more  than  it  was  for  the  use  ol  the 
shipper  solely ;  and  consequently  it  amounted  to  nothing  so 
as  to  divest  the  property  out  of  the  shipper ;"  and  in  The 

(y)  Id.  4ia  France3{y)  he  sajrs,  "  when  goods  are  sent  upon  the  account 
and  risk  of  the  shipper,  the  delivery  to  the  master,  is  a  de- 
livery to  him  as  agent  of  the  shipper,  not  of  the  consignee." 

R^  m******  ^^  ^^  ^'  ^^^  ^^^^^M  Story,  J.  lays  down  the  same 

(h)  Id.  SIS,  doctrine.    He  says,(6)  that  "  in  general  the  rules  of  the  prize 

Court  as  to  the  vesting  of  property,  are  the  same  with  those 

of  the  coBunon  law,  by  which  the  thing  sold,  after  the  com* 


r 
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pletum  of  the  contract,  is  properly  at  the  risk  of  the  par-    Albany, 
cha^r.    But  the  question  still  recurs  ;  when  is  the  contract    Sept  1823. 
executed  ?    It  is  certainly  competent  for  an  agent  abroad,  N.  Y.  Firemui 
who  purchases  in  pursuance  of  oiders,  to  vest  the  property     comp^ 
in  his  principal  immediately  on  the  purchase.    This  is  the     ^^  ^ 
case  when  he  purchases  exclusively  on  the  credit  of  his 
principal,  or  makes  an  absolute  appropriation  and  designa- 
tion of  the  property  for  his  principal.    But  where  a  merchant 
abroad,  in  pursuance  of  orders,  either  soils  his  own  goods, 
or  purchases  goods  on  his  own  credit,  (and  therebyi  in  reali- 
ty, bea»nes  the  owner,)  no  property  in  the  goods  vests  in 
his  correspondent  until  he  has  done  some  notorious  act  to 
divest  himself  of  his  title,  or  has  parted  with  the  possession 
by  an  actual  and  unconditional  delivery  for  the  use  of  cuch 
correspondent    Until  that  time,  he  has,  in  legal  contem- 
plation, the  exclusive  property  as  well  as  possession ;  and 
it  ia  not  a  wrongful  act  in  him  to  convert  them  to  any 
use  whidi  he  pleases.    He  is  at  liberty  to  contract  upon  any 
new  engagements,  or  substitute  any  new  conditions  in  re- 
lation to  the  shipments."    These  authorities  go  to  prevent 
a  divestment  in  case  of  a  general  shipper.    They  show  con^^ 
dusively,  that  the  property  does  not  pass  from  the  shipper 
till  some  notorious  act  of  delivery. 

There  was  no  delivery  at  Havana.  It  is  true  that  a  sym- 
boUcal  is  equal  to  an  actual  delivery  ;  but  to  make  it  sym- 
bolical, there  must  be  an  intention  to  change  the  property. 
Any  act  done  by  Hernandez  d&  Chavitau,  at  Havana,  un- 
less intended  to  operate  as  a  deUvery,  cannot  be  considered 
so.  What  tfiey  did  was  rather  a  refusal  to  accept  The 
todorsement  on  the  bill  of  lading  is  plain  evidence  of  such 
a  refusal.  The  brig  was  ordered  to  proceed  under  a  right 
reserved  in  the  contract.  Hernandez  &  Chavitau  did  not 
obtain  the  entire  control  of  the  vessel.  Could  they,  for  in- 
stance, have  ordered  her  to  any  other  port  than  liaguira  or 
Porto  Cavello  ?  They  were  the  agents  of  Levy,  for  the  pur- 
pose of  ordering  the  property  to  proceed ;  and,  from  neces- 
sity, the  agents  of  De  Wolf  for  changing  the  papera  so  as 
to  give  it  safety.    If  not  agents,  they  did  a  wrongful  act 
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ALBANY,  when  they  interfered  with  the  cargo.  Could  i§uch  an  act 
^^^  ^^'  divest  De  Wolf  of  his  property  ?  At  whose  risk  would  it 
N.  Y.  Firemen  have  been,  had  the  vessel  been  lost  by  perils  of  the  sea  be- 
Company  tween  Havana  and  Laguira  ?  Could  De  Wolf  have  main- 
-.  ^  tained  an  action  against  Levy  for  goods  sold  and  delivered  ? 
If  not,  the  cargo  was  De  Wolf's  during  its  transit. 

Another  ground  taken  on  the  other  side,  shows  the  great 
difficulty  which  exists  with  the  gentlemen  themselves,  in 
determining  when  or  where  any  delivery  took  place.  They, 
at  last,  press  to  their  aid  the  fanciful  idea  of  Sir  William 
Scott,  that  the  capture  was  a  delivery.  Now,  if  this  was  so, 
the  loss  was  eo  instanti  with  the  change.  The  property 
continued  in  De  Wolf  the  whole  time,  up  to  the  moment  of 
the  capture ;  and  the  warranty  is  satisfied. 

But  we  are  told  that  the  risk  was  increased  by  circum- 
stances which  were  not  disclosed.  Is  not  this  a  point  which 
should  have  be^n  passed  upon  by  the  jury  ?  They  have 
not  been  asked  to  do  this  ;  and  no  such  fact  is  admitted  by 
the  bill  of  exceptions.  What  evidence  is  there  to  justify 
such  an  inference  ?  To  defeat  a  policy,  the  alleged  con- 
(e)  WHUarnB  cealment  must  be  fraudulent.(c)  But  there  is,  in  truth,  no 
T.  Dek^id,  2  evidence  either  of  concealment  or  fraud.    Nor  is  it  true,  that 

Games     Rep. 

339.  Urbm  every  thing  increasing  the  risk  should  be  communicated. 
RknuUnder'  ^  covered  by  a  warranty,  it  need  not  be  disclosed.(6{)  In 
2  John.  cL  Park,  229,  (301  of  6th  ed.)  it  is  said  « there  should  be  a  re- 

(d)  1  Manh.  presentation  of  every  thing  relating  to  the  risk  which  the 
^^  Ld*M^^^'  underwriter  has  to  run,  except  it  be  covered  by  a  warranty." 
field.  Haywood  et  al.  v.  Roger3,{e)  was  a  case  where  the  assured 

(«)  4  Eait,  ^f  ^  gj^p  j^j^  received  a  letter  from  his  captain,  informing 

him  that  he  had  been  obliged  to  have  a  survey  on  the  ship 
at  Trinidad  on  account  of  her  had  character.  But  the 
survey  which  accompanied  the  letter,  gave  the  ship  a  good 
character ;  and  though  it  appeared  in  evidence,  that  such 
circumstance,  if  known,  would  have  enhanced  the  premium, 
yet  the  Court  held  a  communication  of  this  unnecessary, 
because  it  was  covered  by  the  implied  warranty  of  sea- 
worthiness. Doubt  concerning  the  ownership  alone,  could, 
in  this  case,  increase  the  risk  ;  and  this  was  covered  by  the 
warranty  of  American  property. 


590. 
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Again ;  the  interest  of  De  Wolf  must  have  made  a  part  of    Albany, 
the  preliminary  proof;  and,  indeed,  the  proof  on  the  trial,    ^P^  ^8^' 
The  only  thing  which  he  could  have  communicated,  was  N.  Y.  Fireman 
his  bargain  with  Levy,  that  the  latter  should  receive  the     Co^^^ 
cargo  at  Havana.    This  could  not  increase  the  risk ;  for     tj^  w  i^ 
both  parties  were  neutrals.    The  sentence  of  condemnation 
goes  upon  the  ground  that  the  property  was  De  Wolf's 
when  it  left  New  York  ;  and  that  there  was  a  fraudulent 
atlempt  to  cover  it  as  Spanish  property,  after  it  left  Havana, 
by  persons  over  whom  De  Wolf  had  no  control.    But  it  is 
enough  that  the  underwriters  knew  the  destination  of  the 
vesseL    De  Wolf  had  a  right  to  suppose  that  the  Spanish 
treaty  would  be  observed  ;  and  therefore  was  not  bound  to 
make  any  farther  communication  of  facts  which  might  in- 
crease the  risk,  even  though  they  had  not  been  covered  with 
the  warranty. 

S.  Jones,  in  reply.  It  appears  to  me  that  in  the  multitude 
of  discussion,  the  great  features  of  the  controversy  have 
been  overlooked.  The  real  question  is,  whether  the  under- 
writers are  bound  to  pay  for  captured  property,  warranted 
American,  shipped  and  expressly  destined  to  a  Spanish  port, 
at  war  with  the  colonies  of  Spain ;  and  under  a  contract  of 
sale  to  the  King  of  Spain.  Being  under  a  contract  with  the 
Spanish  Intendant,  the  agent  of  the  King  of  Spain,  to  sup- 
I^y  him  with  provisions,  Levy,  in  furtherance  of  this  view, 
treated  with  De  Wolf  (among  others)  for  articles  delivera- 
ble at  the  port  of  Havana,  Cavello  or  Laguira ;  Levy  to 
pay  for  the  cargQ,  with  6  per  cent,  on  the  invoice  price,  and 
the  premium  of  insurance.  Is  not  this  a  mere  contract  of 
purchase  and  sale?  Suppose  De  Wolf  to  have  had  the  pro- 
perty then  in  his  store,  what  feature  is  there  in  this  transac- 
tion which  does  not  strongly  show  a  contract  of  sale  ?  The 
parties  fixed  on  the  price,  the  delivery  in  the  West  Indies ; 
and  De  Wolf  was  to  procure  insurance  at  Levy's  expense. 
Surely  the  cargo  was  transported  at  the  expense  of  the  real 
owner.  If  De  Wolf's,  it  must  have  gone  at  his  expense ; 
If  Levy's,  at  his.  The  latter  was  at  the  entire  expense. 
He  eoatracted  to  pay  the  freight. 


96  CASES  IN  THE  COURT  OF  ERRORS 

ALBANY,  The  contract  divides  itself  into  two  parts:  a  contract 
ept  1823.  ^f  ^^^^  ^^^  ^  contract  of  carriage.  The  Court  ought  to 
N.  Y.  Firemen  make  the  separation.  Levy  said,  "  I  buy  your  goods,  and 
Company  Charter  your  vessel  to  carry  them.''  Accordingly,  at  the 
De  Wolt  ^'^^^^  ^^  **^®  contract,  there  is  an  allowance  for  demurrage, 
or  running  days,  a  clause  decisively  characteristic  of  a 
charter  party.  De  Wolf  said,  "  I  will  carry  your  goods." 
Then,  I  ask  whether  the  delivery  to  the  master  did  not 
complete  the  transaction  ?  Gentlemen  say  that  no  sale  is 
complete,  till  a  delivery.  Is  this  true  in  the  sense  contend* 
ed  for  ?  Is  it  true  that  goods  sold  and  shipped  by  a  mer* 
chant  abroad  do  not  vest  till  an  actual  delivery  at  the  port 
of  destination  ?  What  is  more  usual  than  a  consignment  and 
delivery  to  a  master,  placing  them  at  the  risk  of  the  master 
during  the  whole  voyage  ?  There  is  not  one  word  in  this  con- 
tract fixing  a  condition  to  the  delivery.  The  bill  of  lading 
imports  an  absolute  delivery  at  Havana.  Was  not  the  mas- 
ter bound  to  deliver  unconditionally,  if  Hernandez  &  Cba- 
vitau  had  required  it  ?  Had  not  Levy  and  his  agents  the  un- 
qualified control  ?  Yes.  Levy  had  placed  the  goods  be- 
yond the  power  of  the  shipper.  The  letters  place  them  un- 
der the  orders  of  Hernandez  d&  Chavitau ;  and  payment  on 
delivery  is  not  talked  about  in  any  of  the  documents.  The 
cases  cited  on  the  other  side,  from  Cranch  and  Wheaton, 
then,  have  no  application.  They  relate  to  express  clauses 
in  the  bill  of  lading  and  consignment,  fixing  the  condi- 
tion upon  which  the  delivery  was  to  take  place.  Parties 
have  a  right  to  make  such  contracts  as  they  please ;  and 
they  have  so  framed  this,  that  it  is  executepl  from  the  begin- 
ning. 

It  is  said  the  finding  of  the  jury  estops  us  to  say,  that  the 
contract  was  absolute.    It  is  only  through  some  technical 
objection,  some  net  work,  such  as  this,  that  gentlemen  can 
•  escape.    This  case  is  truly  stated  in  the  20  Johnson,  214. 

The  form  of  the  case  made  it  necessary  that  most  of  the  evi- 
dence should  be  stated  as  coming  from  us.  The  prelimin- 
ary negotiation  is  first  stated ;  and  the  attempt  is  to  infer  the 
executory  nature  of  the  contract  from  this.  But  the  true 
question  is,  what  was  the  result  ?    A  sale  of  goods  to  be 
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paid  for  at  Havana  ?    No.    The  caae  states  that  the  agree-    albant 
ment  was  contained  in  the  letters.    Tc[  these  alone  are  we     Sept  leas. 
to  refer  in  order  to  determine  what  the  contract  was.   What  N.  Y.  FiremeB 
role  is  better  established  than  this :  that  let  the  negotiations      cwm^^ 
be  what  they  may,  they  all  resolve  themselves  into  the  fi-  ^ 

nal  agreement.  Yandervoot  v.  Smithy  (/)  excluded  a  writ- 
ten negotiation,  which  clashed  with  that  part  of  the  con*  .  (/)  ^ 
tiact  relating  to  the  voyage  insured.  That  will  be  found  a  155^^  ^' 
stronger  case  in  favor  of  receiving  the  negotiation  than  the 
present  one.  The  contract  here  is  silent  as  to  the  time  and 
place  of  payment  If  De  Wolf  ever  entertained  the  idea 
of  payment  at  Havana,  he  gave  it  up.  Indeed,  such  an  idea 
is  contradicted  by  every  argument  in  the  case.  Did  you 
ever  hear  of  a  payment  to  be  made  at  the  port  of  delivery, 
where  there  was  not  one  word  said  about  it  in  the  contract  ? 
On  goods  thus  arriving  to  a  consignee,  could  he  not  compel 
the  captain  to  deliver  them,  without  paying  him  one  cent  ? 
Levy  was  to  have  sent  the  vessel  home  on  freight.  Would 
a  merchant,  who  is  to  receive  pay  at  a  foreign  port,  di- 
lect  his  vessel  to  return  on  freight  ?  Would  he  not  have  or- 
dered a  return  cargo  ?  In  this  case,  if  a  return  cargo  had 
been  purchased,  it  was  to  have  been  paid  for  by  bills  on  De 
Wolfl  And  even  the  ordinary  expenses  or  disbursements 
of  the  vessel  are  to  be  paid  in  the  same  way.  Then  where 
was  the  cargo  to  have  been  paid  for  ?  Nowhere.  It  had  been 
paid  for  or  secured,  in  New  York. 

If^  then,  there  was  no  condition  attached  to  the  deliveryi 
the  property  was  changed  on  the  shipment.  This  settles  the 
question  of  American  property.  The  warranty  was  viola* 
ted ;  for  the  cargo  insured  was  Danish.  In  regard  to  per* 
sonal  property,  an  unqualified  right  to  compel  a  delivery 
from  the  vendor  to  the  vendee,  is  a  delivery.  The  jHToper* 
ty  passes.  Security  to  pay,  at  all  events,  is  the  same  as  ac* 
toal  payment  No  matter  what  day  is  fixed,  the  goods  are 
not  responsible  for  the  payment  If  payment  had  not  been 
made ;  if  it  was  to  have  been  reserved,  till  the  result  of  the 
adventure jBhould  be  ascertained;  if  there  was  a  right  in 
De  Wolf  to  detain  the  property  at  Havana,  till  actual  pay- 
menty  what  is  easier  than  ior  him  to  have  shown  these  tacts 
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ALBANY,    at  the  trial  ?    The  letter  to  Captain  Pratt  was  signed  by 

^^  ^     '    a  confidential  clerk,  a  competent  witness,  who  could  have 

N.  Y.  Finsmen  been  produced  with  the  greatest  ease,  and  who  doubtless 

InrarAnce      ,  111  .^. 

Company  knew  whether  there  was  a  payment  or  not  There  was 
Do  Wol£  sample  time  between  the  contract,  which  was  on  the  21st  of 
July,  and  the  time  when  the  vessel  sailed,  (the  4th  of  Au* 
gust,)  for  the  parties  to  have  changed  their  minds.  A  con- 
ditional obligation  to  deliver  is  wholly  inconsistent  with  the 
circumstances,  which  should  have  been  explained  by  evi- 
dence on  the  part  of  De  Wolf.  The  only  consignees  were 
at  Havana.  They  were  to  receive  the  cargo,  or  send  it  on 
to  their  own  agent,  over  whom  De  Wolf  had  no  controL 
Hernandez  d&  Chavitau  were  the  agents  of  Levy  alone. 
They  acted  under  instructions  previously  given  to  them  by 
him,  m  relation  to  this,  among  other  business  of  his,  arising 
out  of  his  contract  with  Spain.  Thus,  the  loss  happening  at 
any  time  after  the  vessel  left  New  York,  from  whatever 
cause,  would  have  been  Levy's  loss ;  and  it  is  immaterial  in 
what  point  of  light  the  vesting  of  the  property  in  him  is 
viewed ;  whether  as  a  want  of  interest  in  De  Wolf,  under 
the  policy^  or  a  violation  of  the  warranty.  Take  it  which 
way  you  will,  the  result  is  the  same — ^the  policy  is  void. 

As  a  further  proof  that  the  property  was  not  intended  to 
be  deliverable  at  Havana,  the  captain  knew  nothing  of  any 
such  intention,  as  is  apparent  from  his  examination  before 
'  the  Court  of  Admiralty.  It  could  not  have  been  inferred 
from  the  invoice.  If  the  price  was  to  have  been  a  lien, 
would  it  not  have  been  so  marked  upon  the  bill  of  lading  ? 
It  is  singular  that  it  should  have  been  the  duty  of  the  cap- 
tain to  retain  the  cargo  till  the  price  of  the  bill  of  lading 
should  be  paid,  and  yet  that  he  should  have  no  instructions 
on  the  subject. 

But,  at  any  rate,  were  not  the  acts  done  at  Havana  an 
execution  of  the  contract  ?  It  is  insisted  that  the  captain  was 
to  keep  De  Wolf's  property,  as  his  agent,  and  not  as  captain 
^  of  a  general  ship.  For  the  purpose  of  delivery,  a  bill  of 
lading  makes  a  general  ship.  It  is  not  material  whether  the 
master  was  the  agent  of  De  Wolf  or  not,  if  no  act  was  to 
precede  the  delivery.  Where  the  vendor  ships  goods,  though 
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by  his  own  vessel,  it  is  a  general  ship,  and  the  goods  pass  to    albant, 
the  consignee  by  a  delivery  to  the  captain.    If  the  ship  be     ^P^  ^8^- 
chartered,  the  vendee  is  owner  pro  hoc  vice.    At  Havana  N.  Y.  Firemen 
the  captain  tendered  himself  to  the  consignees,  as  in  duty     company 
hound  to  do,  and  they  accepted  the  cargo,  and  ordered  it  on  ^' 

to  Porto  Cavello.  They  gave  new  orders  of  their  own. 
Could  De  Wolf  have  then  gone  to  the  port  of  final  d^tina- 
tioD,  and  there  have  arrested  the  goods  as  a  security  for  pay 
ment  ?  No.  The  ulterior  consignee  would  have  told  him 
that  even  his  right  of  stoppage  in  transitu  was  gone. 

But  it  is  said  that  the  consignees  had  an  election  to  receive 
the  goods  at  Havana,  or  refuse,  and  order  them  on.  Havana, 
then,  was  the  port  of  election,  where  an  election  was  in  fact 
made  by  Levy.  But  his  interference  was,  in  truth,  a  mere 
control  over  De  Wolf,  as  his  carrier,  and  all  he  could  have 
done,  in  case  of  De  Wolfs  disobedience,  would  have  been 
to  sue  him  for  not  going  on.  De  Wolf  could  not  have  right- 
fully detained  the  property.  Yet  although  it  passed,  it  was 
all  important  to  keep  this  out  of  view ;  and  appearances  are 
no  aig^ment  against  the  secret  truth.  By  concealment  the 
parties  were  enabled  to  insure  at  a  less  premium.  The  cargo 
was  more  safe  from  the  cruisers,  and  accordingly  every  let- 
ter is  made  to  bear  De  Wolf's  name. 

The  papers  were  false.  The  goods  are  called  ^^  owner's 
property.*^  They  are  spoken  of  as  "  paying  no  freight,"  and 
the  letters  talk  of  sending  the  cargo  on,  if  it  should  suit 
De  Wdf^s  interest,  when  in  truth  he  htid  no  interest,  and 
freight  was  to  have  been  paid.  In  one  letter  he  affects  to 
treat  it  as  a  sale  on  his  own  account,  and  at  his  own  risk. 
The  sequel  was  a  destination  to  Havana,  '^  or  a  market," 
and  the  first  consignees  wrote  a  letter  to  the  new  ones,  that 
the  property  belonged  to  "  their  friend  in  New  York."  It  is 
asked,  why  did  Levy  use  De  Wolf's  name  instead  of  his 
own  ?  Probably  because  he  was  known  as  the  agent  of  the 
Spanish  government. 

But  suppose  it  to  have  been  intended  that  the  cargo  should 
all  along  continue  in  De  Wolf,  as  owner.  It  is  then  material 
to  inquire  what  effect  such  a  shipment  as  this  had  upon  the 
pioperty.    It  was,  under  Levy's  orders,  deliverable  to  him 
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ALBANY,    as  the  agent  of  Spain,  during  a  war  between  that  country 
^  and  Venezuela.    Could  such  a  contract  protect  a  cargo  thus 

N.  Y.  Firemen  situated  ?    It  was  shipped  to  the  Spanish  government ;  and 
Company     I  assume  that  it  was  destined  to  a  Spanish  army  or  navy. 
De  Wolf      ^  ^^  ^®  necessary  to  show  that  war  in  fact  existed,  I  refer  to 
the  authorities  already  cited,  and  to  show  that  it  was  a  law^ 
ful  w^^,  I  refer  to  the  declaration  of  independence  by  the 
Republic  of  Venezuela.    Did  not  this  make  it  an  independ* 
ent  nation?     Will  Americans  hesitate  what  answer  to  give 
to  such  a  question  ?    A  people  who  have  been  trained  to  be- 
lieve that  their  own  declaration  of  independence  separated 
them  from  the  mother  country  as  effectually  in  a  political,  as 
the  Atlantic  ocean  does  in  a  physical  capacity  1    This^  opin- 
r^)PerChace,  lon,  too,  has  the  sanction  of  our  national  judiciary,(^)  and 
(h)  ?3*N^  ^^^  national  executive,(A)  as  we  have  already  shown.    Our 
Reff.  236.     '  Courts  are  to  be  guided  by  the  views  of  the  latter,(t)  who 
Statetr.P^'  considered  Venezuela  an  independent  government,  at  open 
mer  €t  al,  3  war  with  Spain.    The  destination  of  this  cargo  was  to  parts 
of  the  country  held  by  the  enemies  of  Venezuela.    Can  this 
be  the  case,  and  yet  a  claim  that  it  should  be  protected  as 
neutral  property,  be  tolerated?    While  the  neutral  is  pro- 
tected, you  will  not  carry  the  doctrine  so  far  as  to  destroy 
the  rights  of  belligerents.    Policy  does  not  require  it    We 
may  yet  be  belligerents.    An  armed  neutrality  will  not  be 
found  to  answer  the  puipose,  whatever  may  be  our  power. 
The  civilized  world  have  failed  in  such  a  project.    We  were 
lately  belligerents,  and  while  so,  we  found  the  exercise  of 
belligerent  rights  necessary  for  our  protection;  and  they 
were  then  fully  recognized  by  our  Courts.    It  is  said  that  a 
trade  allowable  in  time  of  peace  is  so  duriug  war.    This  we 
deny.    Suppose  you  were  invaded — would  you  allow  a 
neutral  ta  supply  the  enemy  in  your  face?    Substitute  Vene- 
zuela for  the  United  States,  and  the  case  supposed  is  the 
one  under  consideration. 

The  English  nile  is  broad.  It  subjects  property  to  cap- 
ture, which  will  become  enemy's  property  on  its  arrival  at 
the  port  of  destination.  Of  this  there  is  no  doubt ;  and  giv- 
ing the  defendant  in^  error  his  own  ground,  as  to  the  nature 
of  the  contract,  this  rule  is  against  him.  It  has  been  treated 
as  a  violation  of  the  law  of  nations.    It  is  not  necessary  for 
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iQepeTSonaUy  to  vindicate  Sir  William  Scott.     All  that  is    albany, 
necessary  in  his  vindication  will  be  found  in  the  decision  of     s^pt- 1883. 
our  highest  Courts.    The  Court  have  already  been  referred  N.  Y.  Firemen 
to  the  language  of  Story,  J.,  and  during  the  late  war  almost     c^iSi^y 
every  principle  advanced  by  Sir  William  Scott,  was  recog-     tw  ^  ,^ 
nized  by  our  own  Courts.    These  are  rules,  it  is  true,  which 
apply  with  emphasis  to  the  prize  Courts :  and  I  am  not  aware 
Aat  we  can  go  elsewhere  to  determine  what  is  the  law  of 
nations  in  relation  to  capture.      What  other  jurisdiction  is 
there  to  determine  the  qbestion  of  neutrality,  and  its  ef- 
fect? 

The  meaning  of  the  warranty  is,  that  the  property  is 
American  throughout  the  voyage,  in  reference  to  the  belli- 
gerent parties.  In  Vos  ^  Ghraves  v.  7%c  United  Insurance  ,  -^  j  cdne/ 
Qnnpanj/,{j)  Radcliif,  J.,  sajrs,  "It  is  a  settled  rule,  that  the  Cas.  Enr.  7. 
insured,  in  order  to  comply  with  his  warranty,  must  not  on- 
ly maintain  the  property  to  be  neutral,  but  so  conduct  him^ 
self  towards  the  belligerent  parties,  as  not  to  forfeit  his  neu- 
trality. He  must  pursue  the  conduct  and  preserve  the  char- 
acter of  a  neutral." 

The  warranty  was  intended  as  a  protection  against  a  bel- 
ligerent state.  What  is  the  law  of  nations  on  the  subject 
of  contraband,  as  settled  by  our  own  Courts,  aside  from 
either  Scott  or  Story?  The  Commercen{k)  goes  the  whole  gif^  ^^^•**' 
length  of  Sir  William  Scott's  doctrine.  It  goes  upon  the 
law  of  nations — not  local  prize  law,  as  supposed  on  the  other 
side.  It  has  also  been  said,  that  the  reason  of  this  case  was, 
that  the  property  in  question  did  not  grow  in  the  country  of 
the  shipper ;  but  in  one  part  of  the  opinion,  the  case  of  pro^ 
visions,  generally,  is  put,  without  regard  to  their  growth  or 
production,  and  they  are  considered  indiscriminately  as  sub^ 
j^t  to  the  same  rule.  It  has  been  said,  that  the  judgment 
vas  given  by  a  divided  Court,  and  a  just  eulogium  was  prO' 
noonced  npon  the  Chief  Justice,  who,  I  aver,  did  not  dissent 
from  the  principle  of  the  case.  His  opinion  goes  upon  the 
partieiilar  circumstances,  and  that  this  country  ought  not  to 
interfere  between  England  and  Spain.  He  says,  "The 
second  ground  taken  is,  that  the  carriage  of  supplies  to  the 
army  of  an  enemy  is  to  take  part  with  him  in  the  war^ 

YoL.  n.  14 


▼. 
De  WoU: 
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ALBANY,    and  consequently  to  become  the  enemy  of  the  United  States 

Sept  1823.    80  far  as  to  forfeit  the  right  to  freight.''    And  when  he  comes 

N.  Y.  Firemen  to  speak  of  this  point,  he  says,  "  That  a  neutral  carrying 

Company     supplies  to  the  army  of  the  enemy,  does,  under  the  mildest 

interpretation  of  national  law,  expose  himself  to  the  loss  of 

freight,  is  a  proposition  too  well  settled  to  be  controverted  ;" 

thus  expressly  recognizing  the  ground  taken  by  a  majority 

of  the  Court.    The  neutral  forfeits  the  right  to  freight — as 

heavy  a  forfeiture  as  a  neutral  can  be  subjected  to.      As  to 

this  country,  the  party  was  a  neutral ;  and  wherever  a  neu- 

tal  loses  his  freight,  he  would  lose  the  property,  if  his  own. 

Not  one  exception  to  this  rule  can  be  found. 

It  is  said  that  Ludlow  v.  Bowne  ^  Eddy  decides  this 
case ;  but  it  Is  distinguishable  in  all  its  important  features. 
Payment  was  made  a  condition  precedent  to  the  delivery, 
and  the  Judges  put  the  case  on  that  ground.  That  was  a 
shipment  of  general  merchandize — not  provisions — and 
(what  is  a  very  important  distinction)  it  was  a  shipment  to 
a  private  citizen.  One  shipping  to  the  government  is  iden- 
tified with  that  government.  By  its  destination,  the  proper- 
ty ceased  to  be  American,  whether  De  Wolf  knew  of  the 
purpose  or  not.  He  undertook,  not  only  for  his  own  acts 
but  those  of  his  agents  and  consignees.  Suppose  the  vessel 
had  unlawfully  entered  a  blockaded  port ;  this  would  have 
been  a  violation  of  the  warranty,  as  perfectly  as  if  done  un- 
der the  immediate  direction  of  De  Wolf.  This  was  not  a 
delivery  to  a  neutral  Dane.  He  was  the  agent  of  Spain,  and 
must  be  aflected  by  the  Spanish  character. 

But  we  are  told  that  Venezuela  was  bound  by  the  Spanish 
treaty.  If  so,  perhaps  she  had  no  right  to  condemn.  The 
treaty  was  made  in  1795,  and  recognizes  the  principle 
that  "  free  ships  make  free  goods ;"  but  it  goes  on  to  except 
from  this  provision  goods  which  are  contraband  of  war.  Was 
not  this  cargo,  destined  to  feed  the  Spanish  army,  contra- 
band within  the  exception  ?  But  Venezuela  was  not  bound 
by  the  treaty.  She  had  become  independent — broken  all 
her  relations  with  the  Spanish  Crown — assumed  self-govern- 
ment— and  no  political  relations,  existing  before  the  change, 
can  bind  her.    She  is  bound  by  the  law  of  nations,  but  no- 
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tliiiiR  more.    The  treaty  was  a  contract  made  with  Spain,    albany, 
Suppose  one  party  to  a  treaty  loses  its  political  existence —     Sept  1823. 
suppose  it  reduced  to  the  dominion  of  another — the  treaty  N.Y.  Firemen 
is  gone  as  to  the  country  subjugated.    The  same  principle     compa^T. 
applies  in  the  present  case.    The  cases  cited  to  this  point,     ^  ^  ,- 
on  the  other  side,  relate  to  St  Domingo,  the  existence  of 
which,  as  a  nation,  it  is  well  known,  our  government  never 
would  recognize.    The  message  of  the  President,  to  which 
the  court  have  been  referred,  shows  the  contrary  as  to  Ven- 
ezuela.   She  was  at  war  with  Spain,  and  has  maintained  her 
mdependence.    An  acknowledgment  now  would  relate  to 
her  declaration  of  independence.    We  have  ministers  at  al- 
most every  Spanish  province  in  the  South  ;  and  we  have,  in 
terms,  acknowledged  them  independent. 

It  would  be,  as  supposed,  immaterial  what  occasioned  the 
fess,  if  the  property  passed  at  New  York.  The  plaintiff  be- 
low could  not  recover.  If  it  did  not  pass  at  New  York,  then 
wd*say  its  American  character  was  lost,  from  the  relation 
which  it  bore  to  another  nation.  The  warranty  is  prospec- 
tive, like  a  warranty  that  a  ship  shall  not  sail  before  a  cer- 
tam  day  ;  and  though  a  violation  of  the  latter  warranty 
would  have  no  effect  in  producing  a  loss  by  the  perils  of  the 
sea,  yet  it  would  discharge  the  underwriters.  The  substitu- 
tion of  a  captor  to  the  rights  of  his  enemy  has  been  treated  as 
new  law ;  while,  in  reality,  it  is  as  old  as  captures,  and  will 
not  admit  of  a  question.  True,  it  comes  back  to  the  same 
question ;  because  we  must  first  determine  the  capture  to 
have  been  lawful.  This  was  fully  justified  by  the  circum- 
stances. These  making  out  a  case  of  fraud,  the  property 
may  be  considered  as  enemy's,  or  as  contraband  of  war. 
The  fact  that  it  was  condemned  for  want  of  proper  docu- 
ments, w^  in  itself  a  violation  of  the  warranty. 

The  ai^ument,  that  the  character  of  contraband  is  not  a 
violation  of  the  warranty,  is  answered  by  another  part  of 
tfie  policy,  which  contains  a  warranty  against  any  loss  in 
^  consequence  of  seizure,  <'  for  or  on  account  of  any  illicit  or 
prohibited  trade,  or  any  trade  in  articles  contraband  of  war." 
The  Vice- Admiralty  take  the  ground,  expressly,  that  this 
cargo  was  made  up  of  prohibited  articles,  and  that  they 
were  so,  in  fact,  has  been  abundantly  shown. 
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ALBANY,        The  question  of  fraudulent  concealment,  we  are  told,  be- 

Sept  1823.    longed  exclusively  to  the  jury.    Admitted  ;  so  far  as  it  was 

N.  Y.  Firemen  a  question  of  fact    But  it  is  a  mixed  question  of  law  and 

Comp^^.  ^^  W®  J^^^®  ^  ^^  ^^  found  which  we  require  to 
^  make  out  the  concealment,  to  put  De  Wolf  on  inquiry,  and 
charge  him  with  notice  of  the  unlawful  destination  of  the 
property.  It  is  said  that  this  was  covered  by  the  warranty, 
and  therefore  we  cannot  complain  of  concealment  If  so, 
it  is  indeed  true  that  we  want  no  more.  Either  view  will 
equally  answer  our  purpose  ;  and  we  contend  for  it  as  a 
fraud,  merely  because  we  understood  gentlemen  to  say,  at 
one  time,  that  fraud  would  not  be  a  violation  of  the  war- 
.  ranty.  The  risk  was  increased  by  the  fraud.  In  the  prize 
Courts,  every  suspicious  circumstance  is  greedily  seized  up- 
on as  evidence  ;  and  every  act  of  disguise  is  justly  consid- 
ered a  cause  of  suspicion.  Nor  let  it  be  supposed  that  the 
increase  of  premium  was  to  pay  for  the  risk  arising  from 
this  circumstance,  from  Havana  onwards.  It  is  well  known 
that  these  seas  abounded  with  pirates,  which  was  a  very 
good  reason  for  enlarging  the  premium,  independent  of  the 
war. 

Emmet,  here  mentioned  that  in  Vandervoort  v.  Smith, 
which  had  been  cited  in  the  reply,  it  was  decided  merely 
that  parol  evidence  shall  not  be  received  to  contradict  the 
policy.  But  he  said,  there  is  no  case  in  which  a  contract 
may  not  be  explained,  or  supplied  by  previous  negotiations 
between  the  parties,  in  a  particular  wherein  it  is  silent. 

As  to  the  new  supposition  which  had  been  started  that 
the  payment  for  the  cargo  might  have  been  secured  in  New 
York,  he  said  this  would  leave  the  matter  just  where  it  was 
before.  There  would  still  be  a  lien  on  the  goods  for  pay- 
ment, notwithstanding  the  security 

No  fact  en-  The  CHANCELLOR.  1.  Did  De  Wolf  withhold  from  the 
^^iU^I^  insurers  any  fact  increasing  the  riskiasured?  The  case 
does  not  show,  otherwise  than  from  the  policy,  what  repre- 
sentation of  facts  was  made  by  De  Wolf  to  the  insurers ; 
nor  is  it  stated  that  he  communicated,  or  that  he  withheld, 
any  particular  &ct.    But  it  has  been  assumed,  that  the  con- 
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Ciact  between  De  Wolf  and  Levy,  was  not  disclosed ;  and    albant, 

itisiii«ed,thatthiscoDteictshouldhavebeenmadeknown    ^""^  '^- 

to  Ifae  insureis.    I  do  not  perceive  that  this  contract  enhan-  N.  Y.  Firemsn 

eed  the  risk.    This  contract  does  not  show,  that  the  govern-     ckimpany 

ment  of  Spain,  had  any  concern  in  the  transaction.    De 

Wolf  was  ignorant,  that  the  cargo  was  destined  for  the  use 

of  that  government ;  and  Levy  was  a  Danish  merchant.  Had 

this  contract  been  exhibited  to  the  insurers,  they  would  have 

learned  from  it,  the  rights  of  Levy  and  De  Wolf  against  each 

other,  and  that  Levy,  a  neutral  was  to  become  the  proprie^ 

tor  of  the  cargo,  at  the  port  of  delivery,  after  the  insurance 

would  oease.    These  circumstances,  did  not  expose  the  car- 

go  to  any  peril,  which  can  be  perceived,  as  an  obvious,  or 

ordinary  result  frcmi  such  facts ;  and  the  contract,  therefore, 

seems  not  to  have  varied  the  risk,  in  question.    It  is  not 

found,  as  a  fiict,  that  the  risk  was  increased,  by  this  contract. 

This  question,  so  far  as  it  is  one  of  fact,  was  open  to  proof ; 

and  80  &r  as  it  is  a  question  of  law,  we  are  not  at  liberty  to 

say,  that  a  contract  valid  by  our  law  and  the  law  of  nations, 

enhanced  the  risk  insured. 

2.  Was  the  cargo  American  property,  according  to  the  ^  ^a^  was 
Stipulation  of  the  policy  ?  pevty. 

Payment  for  this  cargo  was  to  be  made  by  Levy  to  De 
Wolf^  on  its  delivery,  at  Havana,  Laguira,  or  Porto  Cavello. 
This  appears  distinctly,  from  the  negotiation  which  preceded 
the  written  contract  between  the  parties.  The  letters  form- 
ing the  written  contract,  are  silent  in  respect  to  the  time  or 
place  of  payment ;  and  this  omission  of  a  matter  so  import- 
ant, is  somewhat  mysterious.  As  the  case  stands,  we  must 
either  take  the  verbal  agreement  upon  this  point,  or  proceed- 
ing upon  the  written  contract,  we  must  supply  its  silence  by 
the  general  conclusion,  that  where  no  time  of  payment  is 
stipulated,  the  price  of  the  thing  sold,  is  to  be  paid,  on  its 
delivery  to  the  purchaser.  It  must,  accordingly^  be  taken 
as  a  part  of  this  case,  that  payment  was  to  be  piade  by  Levy 
to  De  Wolf^  when  the  cargo  should  be  delivered  at  one  of 
the  three  porta  This  being  so,  the  case  before  us,  istheor- 
dinary  contract,  by  which  the  vendor,  engages  to  deliver  the 
thing  agreed  to  be  sold,  at  a  future  time,  and  the  purchaseor 
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ALBANY,    engages  to  pay  the  price,  when  he  shall  receive  the  thing 
Sept  1823.    puj^hased.    In  such  a  case,  the  property  in  the  thing,  which 
N.Y.  Firemen  is  the  subject  of  the  contract,  remains  in  the  vendor,  until 
Company     the  delivery.    The  present  case  is,  in  this  respect,  exactly 
De  Wolt     ^^®  ^^^  ^^  Ludlow  V.  Bowne  ^  Eddy,  1  John.  1.    In  that 
case,  the  Supreme  Court  held,  that  goods  shipped  in  circum- 
stances like  these,  remained  the  property  of  the  consignor 
until  their  delivery ;  and  I  entirely  approve  that  decision. 
The  reasons  of  the  Supreme  Court,  in  support  of  its  deci« 
sion,  in  that  case,  are  a  sound  and  just  exposition  of  our 
own  law,  and  the  law^of  nations. 

The  transactions  concerning  this  cargo,  at  Havana,  did 
not  change  the  property.  It  is  not  stated  that  Hernandez 
&  Chavitau  were  subjects  of  Spain  ;  but  such  they  probably 
were ;  and  I  assume  the  fact,  as  it  has  been  assumed  in  the 
argument.  Hernandez  &  Chavitau  were  mere  agents. 
They  were  the  agents  of  Levy,  to  accept  for  him,  the  cargo 
at  Havana,  or  to  decide  for  him,  as  he  had  a  right  to  decide, 
that  the  cargo  should  proceed  to  one  of  the  other  ports ;  and 
they  were  the  agents  of  De  Wolf,  to  direct  the  master  of 
the  vessel,  to  proceed.  They  decided  for  Levy  not  to  re- 
ceive the  cargo,  at  Havana.  They  directed  for  De  Wolf, 
that  it  should  proceed.  They  did  nothing  beyond  the  scope 
of  their  powers ;  and  De  Wolf  contumed  the  owner  of  the 
cargo.  The  result  is,  that  the  cai^o  was  the  property  of 
De  Wolf  at  the  time  of  its  insurance,  during  the  voyage, 
and  at  the  time  of  its  loss  ;  and  consequently,  the  warranty 
of  American  property,  was  fulfilled. 
Ko  fraud  tub-  3.  Was  there  any  fraud  justly  subjecting  this  cargo  to  con- 
to^^mlemna^  denmation  ?  This  inquiry,  and  the  last,  concerning  the  due 
tion.  performance  of  the  warranty,  are  in  effect  nearly  the  same ; 

but  for  the  sake  of  distinctness,  they  are  thus  stated.  Con- 
sidering the  cargo  as  belonging  to  De  Wolf,  it  was  the  pro- 
perty of  a  neutral,  in  the  war  then  existing  between  Spain 
and  Venezuela.  But  this  cargo,  though  thus  neutral,  was 
destined  for  ports  in  the  possession  of  Spain,  and  for  the  use 
of  its  government.  These  facts  did  not  subject  the  cargo  to 
condemnation,  by  the  law  of  nations.  The  articles  compos- 
ing the  cargo,  were  not  contraband  of  war ;  and  here  was 
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no  blockade.    The  destination  to  a  belligerent  coimtry,  was    Albany, 
perfectly  lawful.     To  say  that  it  was  not  so,  would  be  to    Sept  1823. 
say,  that  a  neutral  cannot  hold  commerce  with  a  country  at  N.  Y.  Firemen 
war.    The  right  of  neutral  and  peaceful  states,  to  carry  on     cSmpimy 
commerce  with  countries  at  war,  excepting  in  contraband  ^ 

articles,  and  excepting  with  places  in  a  state  of  blockade, 
is  perfect  and  imquestionable.  If  monarchs  have  some-  Rigbts  of  naa- 
times  decreed,  and  if  Judges  of  prize  Courts  have  some-  on  eomm^ 
times  declared,  that  the  mere  destination  of  neutral  proper-  ooMWered. 
ty  to  the  country  of  their  enemy,  shall  subject  it  to  con- 
demnation, they  have  abused  their  power,  and  have  violated 
a  fundamental  principle  of  the  law  of  nations.  It  is  the  du- 
ty of  all  courts  of  justice,  and  of  all  nations,  to  resist  an  en- 
croachment so  unjust,  so  subversive  of  the  rights  of  peace, 
and  so  unnecessary  to  the  rights  of  war.  The  cargo  in  this 
case,  was  to*  be  delivered  to  Levy,  at  one  of  the  three  ports, 
and  was  to  be  by  him  delivered  to  the  Spanish  government. 
In  this,  I  perceive  nothing  forbidden  by  the  law  of  nations — 
nothing  which  deprived  the  cargo  of  its  neutral  character, 
during  the  voyage — ^and  nothing  of  fraud.  A  government 
at  war.  may,  like  any  of  its  subjects,  contract  to  purchase 
the  property  of  neutrals,  when  the  articles  shall  be  brought 
into  its  own  dominions ;  and  a  neutral  may  contract  to  de- 
liver his  own  goods  in  a  belligerent  country.  The  question 
which  may  always  arise  in  such  cases,  as  it  arises  here,  is, 
whether  the  contract  is  a  fmudul3nt  disguise,  to  give  to  the 
property  the  character  of  neutrality,  during  its  transit,  or 
not — whether  the  property,  in  truth,  belongs  to  the  neutral 
or  to  the  enemy.  The  principle  of  the  law  of  nations,  lay- 
ing out  of  view  the  case  of  contraband  articles,  and  the  case 
of  places  actually  invested,  is,  that  the  property  of  a  neutral 
in  its  passage  to  a  country  at  war,  is  free,  and  that  the  pro- 
perty of  the  adverse  belligerent,  is  subject  to  capture  and  for- 
feiture. There  are,  in  general,  strong  motives  to  place  all 
property  destined  to  a  country  at  war,  under  the  guise  of 
neutrality  ;  and  these  motives  are  powerful,  in  proportion 
to  the  prospect  of  gain  and  the  danger  of  loss.  Hence  con- 
tracts, documents,  and  formal  transactions  bearing  the  ut- 
most appearance  of  verity,  are  often  contrived,  to  conceal 


108  CASES  IN  THE  COURT  OF  ERRORS 

ALBANY,    the  property  of  an  enemy,  under  the  mantle  of  a  friend.    If 

Sept  1823.    belligerents  commit  violence,  neutrals  commit  frauds  ;  and 

N.Y.  Firemen  the  rights  of  War,  as  well  as  the  rights  of  peace,  must  be 

^^^®^     maintained.    Courts  before  which  these  questions  occur, 

▼•  therefore,  have  and  must  have,  power  to  penetrate  the  secret 

truth  of  the  question,  whether  the  property  is,  in  good  faith, 

neutral  or  not :  and  it  must  always  be  a  question,  in  each 

particular  case,  whether  the  garb  of  neutrality,  is  genuine 

or  fictitious,  real  or  collusive. 

Agreement      In  this  case,  the  cargo  was  certainly  neutral,  when  De 

i^rem£nin  Wolf  and  Levy  were  about  to  make  their  contract ;  and  it 

nentnl  tui  de-  probably,  comported  with  all  their  views,  that  it  should  re- 

*  main  neutral,  until  its  delivery  at  one  of  the  three  ports. 

There  seems  to  have  been  no  sufficient  motive  on  the  part 

of  either  of  them,  for  any  disguise  of  the  real  ownership. 

They  were  at  liberty,  to  agree,  that  the  cargo  should  remain 

the  property  of  De  Wolf,  until  its  delivery  at  Havana,  La- 

guira  or  Porto  Cavello ;  and  they  did  so  agree. 

The  real  facts  are  certainly,  in  some  degree,  disguised  by 
the  bill  of  lading,  the  letter  of  instructions  from  De  Wolf  to 
the  master,  and  the  letter  from  De  Wolf  to  Hernandez  dfc 
Chavitau.  These  documents  were  prepared,  several  days 
after  tl^e  insurance ;  and  the  bill  of  lading,  at  least,  went  in 
the  vessel.  The  bill  of  lading,  stated  no  destination  beyond 
Havana :  the  letters  are  silent  respecting  any  delivery  at 
Laguira  or  Porto  Cavello ;  and  they  indicate,  that  the  dis- 
position of  the  cargo  at  Havana,  either  by  receiving  it  there, 
or  by  sending  it  to  another  port,  was  to  be  on  account  of  De 
WoU*.  So  far  as  these  documents  are  silent,  in  respect  to 
any  matter  which  the  parties  were  at  liberty,  to  insert  in 
them  or  not,  the  omission  is  neither  extraordinary  nor  cul- 
pable ;  but  so  far  as  they  represent  that  the  cargo  was  to  be 
disposed  of,  on  account  of  De  Wolf,  and  for  his  best  advan* 
tage,  they  are  untrue,  according  to  all  the  other  facts  in  the 
«  case.    This  representation  exposes  the  case  to  some  suspi- 

cion ;  but  it  cannot  outweigh  the  force  of  all  the  other  un- 
disputed facts. 
Not  a  dk-      Upon  all  the  faicts  before  us,  this  was  not  a  fraudulent 
gy^  ^  Sp*-  disguise  of  Spanish  property,  under  the  name  of  De  W6i£, 

mrii  proputy. 
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It  may  be  a  case  of  some  suspicion;   but  no  fraud   is    albant, 
proved ;  and  no  satisfactory  conclusion  of  fraud  can  be  de-     s^pt- 1883. 
rived  from  the  facts.     To  adjudge  this  transaction,  fraudu*  N.  Y.  Firemen 
lent,  would  be,  to  substitute  suspicion  and  presumption  for     compw 
prooi^  in  a  case  where  no  adequate  motive  for  fraud  appears,  ▼• 

and  where  no  fraud  has  been  found  by  a  jury. 

My  opinion  is,  that  this  cause  has  been  rightly  determined 
by  the  Supreme  Court.  # 

Bronson,  Senator.  This  was  an  action  brought  by  CMeititad 
De  Wolf^  in  the  Court  below,  to  recover  20,000  dollars,  in- 
sured by  the  defendants  below,  The  New  York  Firemen 
Insurance  Company,  on  the  cargo  of  the  brig  George 
Washington  laden  at  New  York,  with  liberty  to  discharge 
at  Havana,  Laguira  or  Porto  Cavello,  the  premium  being 
regulated  according  to  the  length  of  the  voyage,  and  the 
number  of  ports  visited. 

This  cai^o  was  purchased  and  shipped  under  a  contract 
with  Moses  E.  Levy,  of  St  Thomas,  deliverable  at  either  of 
the  above  ports,  as  he  might  elect ;  and  the  price  of  freight 
regulated  according  to  distance.  It  was  captured  between 
Havana  and  Laguira,  and  condemned  as  Spanish  property* 
This  Levy  turned  out  to  be  an  army  contractor,  and  intend- 
ed the  cargo  for  the  Spanish  troops. 

The  important  question  is,  whether  this  was  American     ^h^    q„^g^ 
property;  it  being  warranted  such,  by  the  assured :  and  here  tion. 
it  may  not  be  improper  to  remark,  that,  as  warranties  form  wamntiet 
an  important  part  of  these  contracts  of  insurance  ;  and,  from  J^ctiy     per! 
their  nature,  the  assured  only  can  know  the  truth  or  falsity  fonned. 
of  them,  the  interests  of  commerce,  as  well  as  public  justice^ 
lequire  that  they  should  be  strictly  performed. 

In  the  present  case,  if  the  cargo  belonged  to  any  one  other  if  ^—o  ^oi 
than  an  American,  it  constituted  a  good  defence  to  the  ac-  American,  po* 
tion.  It  is  of  no  importance,  therefore,  whether  it  should 
prove  to  be  the  property  of  Levy,  the  Dane,  or  of  the  Span- 
ish government ;  for,  although  in  tlie  first  case  (it  being  still 
neutral)  the  risk  would  not  be  increased,  yet  the  under* 
writers  would,  in  either  event  be  discharged.  The  contract 
would  be  void  ab  initio.    De  Wolf  having,  in  the  out-set, 
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violated  the  contract  on  his  part,  no  risk  was  ever  under- 
taken by  the  insurers.  But  a  careful  examination  of  all  the 
facts  and  circumstances,  attending  this  case,  has  brought 
me  to  the  conclusion,  that  the  cargo,  when  captured,  was 
American,  according  to  the  terms  of  the  warranty ;  and  for 
the  reasons  assigned  at  length  by  the  Court  below : 

1.  That  the  title  had  not  vested  in  Levy,  at  Havana,  he 
having  refused  by  his  agent,  to  receive  the  cargo  at  thai  port. 

2.  It  does  not  appear  that  De  Wolf  knew,  that  it  was 
ultimately  destined  for  the  Spanish  troops. 

3.  His  warranty  superseded  the  necessity  of  disclosing 
to  the  underwriters,  any  circumstances  in  relation  to  the 
national  character  of  the  property,  or  the  transactions  of  the 
voyage. 

It  remains  to  reconcile  some  of  the  circumstances  attend<> 
ing  this  transaction,  which  have  been  urged  by  counsel 
against  the  American  character  of  the  property,  with  the 
above  result.  I  shall  do  this,  without  inquiring  whether 
these  are  matters  which  should  have  been  referred  to  the 
Court  and  jury  below,  as  contended  upon  the  argument. 

The  circumstances  urged  with  the  most  plausibility  and 
effect  are, 

1.  That  no  payment  was  to  be  made,  on  the  delivery  of 
the  cargo  in  the  West  Indies ;  and  hence  the  inference,  that 
it  was  paid  for  in  New  York,  and  became  the  property  of 
Levy  at  that  place  : 

2.  That  Levy  exercised  acts  of  ownership,  in  controlling 
the  property  at  Havana  by  his  agents ; 

3.  The  false  and  deceptive  instructions  relative  to  the  dis« 
position  of  the  cargo  given  by  De  Wolf  to  Hernandez  & 
Chavitau ;  and  by  them  again  to  their  agents  at  Laguira 
and  Porto  Cavelio. 

It  does  not  appear  to  me  important,  when,  how,  or  where 
the  payment  was  made.  The  parties  might  arrange  that  to 
suit  their  interest  or  convenience,  without  affecting  the 
character  of  this  property.  Levy  would  have  been  legally 
bound  to  pay  for  the  cargo,  freight  and  insurance,  whenevei 
proof  should  have  been  furnished  of  the  safe  delivery  ac- 
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Wording  to  contract ;    and  if,  in  the  meantime,  he  Aould    albant, 
have  advanced  for  a  part,  or  the  whole  amomit  of  the  car-    ^P^  ^823. 
go,  he  would  be  entitled  to  recover  back  the  advance,  on  N.Y.FiremMt 
the  faUure  of  De  Wolf  to  fulfil  on  his  part.    Beside,  from     S»m^ 
the  nature  and  terms  of  the  contract,  De  Wolf  would  not  be     ^  ^' 
likely  to  have  received  payment  in  the  West  Indies,  unless     ~ 
it  were  in  bills  of  exchange  ;  for  it  seems  his  first  wish  was 
to  procure  a  freight  for  his  brig ;  and  he  did  not  expect,  ^ 

therefore,  to  require  his  own  funds  to  load  her ;  and  the  in* 
surance  of  his  money  home,  would  probably  have  cost  near- 
ly as  much  as  that  on  the  cargo  out,  which  was  7  per  cent 
It  wiU  be  recollected,  that  he  was  to  receive  but  5  per  cent, 
for  his  profit  on  the  whole  transaction. 

It  was  proper,  and,  indeed,  necessary  to  alter  the  bill  of  di^" properly 
lading  at  Havana,  when  the  destination  of  the  brig  was  al-  altered. 
tered.  The  underwriters  must  have  contemplated  such  an 
alteration  ;  and  this  too  by  Spanish  agents.  To  have  made 
a  new  bill  of  lading  at  this  port,  would  have  exposed  the 
cargo  to  still  stronger  suspicions  and  greater  risk ;  and  this 
could  not  have  been  done  without  manifest  absurdity  and 
fiilsehood  on  the  face  of  it ;  the  cargo  not  having  been  ship- 
ped at  that  place. 

As  to  the  deception  practiced  by  De  Wolf  and  the  agents,  not  in  a  mSt^- 
in  ordering  a  disposition  of  the  property,  its  existence  is  to  ""^  P®'**** 
be  r^T<etted.  It  is  desirable  that  the  utmost  fairness  and 
consistency  should  be  stamped  on  these  transactions 
throughout.  But  I  cannot  perceive  that  the  underwriters 
have  any  cause  to  complain.  It  must  be  conceded,  that  if 
this  cargo  had  been  consigned  directly  to  Levy  himself,  or 
even  to  the  Spanish  Intendant,  it  would  not  have  invali- 
dated the  policy.  Although  the  cargo  was  ordered  to  be 
sold,  when  it  appears  no  such  thing  was  intended,  yet  it  was 
placing  it  under  the  ordinary  circumstances  of  American 
cai^oes,  bound  to  these  markets  for  sale.  It  was  a  decep- 
tion calculated  to  lessen  the  risk,  and  benefit  the  underwri- 
ters ;  as  it  served  to  impress  more  strongly  on  the  property 
its  real  and  American  character,  than  would  have  been  done 
by  a  naked  consignment 
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ALBANV,        Wheeler,  Senator.    This  case  would  seem  to  depend 
Sept  1823.    ^jj  Qjjg  Qf  jjjg  following  questions :  1.  Was  the  delivery  of  the 

N.  Y.  Firemen  cargo  to  Levy,  either  in  &ct  or  construction  of  law,  made  in 
c^mpwi^     New  York  1    2.  Or,  if  not  made  there,  was  it  made  to  Her- 
▼•  nandez  &  Chavitau,  as  the  consignees  of  Levy,  on  the  arri- 

val of  the  brig  at  Havana  ? 

If  the  delivery  was  made  to  Levy,  either  in  fact,  or  in 
construction  of  law,  at  any  time  previous  to  the  capture  or 
condemnation  of  the  cargo,  no  question  is  made,  but  that 
the  warranty  of  American  property  was  violated,  he  being, 
at  the  time  of  the  delivery,  a  resident  of  St.  Thomas. 
The  caM      It  is  in  proof  that  Levy,  a  resident  merchant  of  the  neu« 

erideiiccr  eon-  ^^  ^^  Danish  Island  of  St.  Thomas,  entered  into  a  negoti* 

lidered.  ation  in  the  city  of  New  York,  with  De  Wolf,  an  American 

citizen,  and  a  merchant  of  that  place,  for  the  purchase  of, 
a  quantity  of  provisions.  This  negotiation  terminated  in 
an  agreement  between  the  parties,  the  terms  and  conditions 
of  which  are  contained  in  their  respective  letters,  bearing 
date  the  2l8t  July,  1818.  All  the  evidence  throwing  light 
on  this  transaction,  is  contained  in  the  letters  of  contract ; 
in  the  letters  of  instruction  to  Capt.  Pratt,  the  master  of  the 
George  Washington  ;  in  a  letter  from  De  Wolf  to  Hernan- 
dez &,  Chavitau,  of  Havana ;  in  the  letters  of  advice  from  the 
latter  to  their  correspondents  at  Porto  Cavello  and  Laguira, 
and  in  the  sentence  of  condemnation  by  the  Vice  Admiralty 
Court  of  the  Republic  of  Venezuela.  It  is  principally 
from  the  above  correspondence,  that  the  facts  in  this 
case  are  to  be  deduced :  and,  prima  facie,  there  is  nothing 
upon  the  papers,  when  viewed  separately,  to  falsify  the 
stipulation  that  the  cargo  was  American  property.  But 
when  we  connect  these  papers,  and  examine  them  as  ori- 
ginating in,  and  growing  out  of  one  entire  adventure,  the 
evidence  which  they  afford  is  by  no  means  obscure. 
Negotiation      The  negotiation,  between  Levy  dfc  De  Wolf,  was  settled 

MdDr\^lf7  by  their  agreement  on  the  21st  of  July.  On  the  face  of  that 
agreement,  De  Wolf  contracted  to  purchase  and  to  ship  on 
boarcl  the  Warrior  and  the  George  Washington,  at  the  port 
of  New  York,  a  certain  quantity  of  provisions ;  and  to  deliv- 
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et  the  same,  at  a  stipulated  price,  for  the  freight,  either  in  Albany, 

Havana,  Laguira,  or  Porto  Cavello.  SepLim. 

Was  the  purchase  originally  made  on  the  account  and  at  N.  Y.  Furemea 

the  risk  of  Levy  ?  or  was  it  a  contingent  agreement,  resting  c^^^]^!^ 

upon  a  precedent  condition?    Levy  says,  in  his  letter  to  -^  ^ 
De  Wolf,  (and,  with  the  exception  of  this  letter,  it  will  be 

perceived  that  his  name  was  cautiously  concealed  as  a  par-  Whetheriaie 

was      oonttn* 

ty  to  the  voyage,) ''  I  am  desirous  of  purchasing  of  you,  gent 
deliverable  at  the  Havana,  Laguira,  or  Porto  Cavello.  a  cer-     '^▼y**  !•**«• 
tain  quantity  of  beef,  pork,  d^.,"  and  he  closes  by  agreeing 
to  pay  freight,  at  a  certain  or  fixed  rate  per  barrel. 

If  this  letter  and  De  Wolf's  answer  were  the  only  evi-  And  !>• 
dence  in  the  case,  then  the  delivery  would  appear  to  rest  on  s^er. 
a  precedent  condition;  and  Levy  would  not  have  been 
bound  to  make  payment  for  the  cargo,  including  insu- 
rance, commission  and  freight,  before  the  delivery;  but 
they  are  followed  by  the  letter  of  De  Wolf  to  Hernandez  & 
Chavitau,  and  stand  connected  with  their  acts  in  relation  to 
the  George  Washington  and  her  cargo,  after  her  arrival  at 
the  port  of  Havana.  This  correspondence,  and  these  acts 
go  far  to  elucidate  the  real  character  of  the  voyage. 

Levy  was  a  resident  merchant  of  St.  Thomas,  a  Danish    National  dm. 
and  a  neutral  island ;  but  he  stood  compromitted  with  the  "**        ^^ 
Spanish  government,  as  a  contractor  or' purveyor  of  navy  or 
army  supplies ;  and  there  is  nothing  in  the  proof  to  lessen 
the  presumption,  that  he  was,  in  reality,  a  native  subject  of 
Spain,  and  a  mere  denizen  merchant  at  St.  Thomas. 

In  the  letter  of  De  Wolf  to  Hernandez  &  Chavitau,  en-  Letter  to 
closing  the  invoice  of  the  cargo,  he  requests  them  to  receive  chariun. 
and  dispose  of  the  same  to  the  '^  best  advantage  on  his  ao' 
count  f  and  he  is  utterly  silent,  as  it  respects  the  contract 
of  delivery,  at  a  price  certain  to  Levy.  Here,  then,  was  evi- 
dent design,  in  case  the  vessel  should  be  boarded  by  an  ene- 
my of  Spain,  to  conceal  the  true  character  of  the  property; 
or  why  not  direct  Hernandez  &  Chavitau  to  deliver  the  car- 
go to  Levy,  on  his  complying  with  the  conditions  of  the 
agreement  of  the  21st  July.  The  agreement  was  to  deliver 
to  Levy,  at  a  price  certain :  the  letter  of  advice  directs  the 
cargo  to  be  ''  sold  to  the  best  advantage  on  De  Wolf's  ac- 
count" 
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ALBANY,        This  letter,  also,  authorizes  Hernandez  &  Chavitau  to 

Sept  1823.    (jra^  Qji  De  Wolf  for  all  disbursements ;  and  they  authorize 

N.  Y.  Firemen  their  Correspondent  at  Porto  Cavello,  to  draw  on  him  in  New 

Com^y     York,  in  the  event  of  purchasing  a  return  cargo,  for  10,000 

▼•  hard  dollars.     Here,  then,  is  a  presiunption,  strong,  if  not 

conclusive,  that  the  shipment  was  paid  for  by  Levy  in  New 

J^t^ u[  ^^*'  ^^^^  *®  sailing  of  the  ship ;  or  why  draw  on  De 
New  York  Wolf,  for  the  purchase  of  a  retiu*n  cargo,  if  the  proceeds  of 
the  outward  cargo  were  to  be  paid  for  by  Levy,  on  delivery 
in  a  Spanish  port  ?  or  if  the  cargo  was  to  be  sold  to  the  best 
advantage  on  De  Wolf's  account  ?  for,  in  either  event,  De 
Wolf  must  have  had  available  funds  at  the  port  where  the 
cargo  should  be  delivered.  Then  why  draw  on  him  for 
10,000  hard,  or  silver  dollars,  payable  in  New  York. 

De  Wolf  farther  instructs  Hernandez  dfc  Chavitau,  '•  If  you 
think  it  best  for  my  interest,  to  send  the  vessel  to  any  other 
market,  say  to  windward,  you  may  do  it ;"  but,  in  that  case, 
he  adds  to  the  cost  of  the  flour,  as  he  expresses  it,  $1  60 
per  barrel,  this  being  the  precise  sum  which  Levy  contracted 
to  pay,  in  case  he  directed  the  cargo  to  be  delivered,  either 
Levy  oaa-  at  Porto  Cavello  or  Laguira. 
JJJJJ^  con-  Here,  then,  again,  on  the  face  of  these  papers,  De  Wolf 
authorized  the  vessel  to  be  sent  to  any  other  market,  "  say 
to  windward,"  and  Levy  is  cautiously  concealed,  as  a  party 
in  interest,  although  the  contract  with  him,  on  the  faith  of^ 
which  the  shipment  was  expressly  made,  places  the  designa- 
tion of  the  port  of  delivery  under  his  absolute  direction  and 
control.  It  stands  proved  in  the  case  that  Hernandez  &, 
Chavitau  were  the  persons  selected  by  Levy  to  be  the  con- 
signees of  the  cargo  at  Havana ;  and  further,  that  they  had 
his  instructions  as  to  its  future  disposition.  Then  why  this 
ambiguous  letter  of  De  Wolf,  if  it  was  not  to  conceal  the 
true  character  of  the  property  ? 
Bill  of  lading  On  the  arrival  of  the  George  Washington  at  Havana,  Her- 
'  nandez  Sc  Chavitau  altered  the  bill  of  lading,  on  their  own 

mere  motion,  by  inserting  after  the  words  <*  at  the  port  of 
Havana,"  the  words,  "  or  a  market ;"  and  directed  the  car- 
go to  be  delivered  to  Gerardo  PatruUo,  at  Laguira,  stating 
that  this  order  was  given  in  consequence  of  the  "  low  prices 
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of  floor  and  pork  at  Havana."    Here  is  another  discrepan*    albany, 
cy  in  this  transaction.    The  fluctuations  of  the  market    Sept  1823 
could  not  afiect  De  Wolf,  as  Lievy  had  agreed  to  pay  a  sti-  N.  Y.  Firemeii 
pulated  price  for  the  cai^.    Much  less  could  it  concern  Le-     (^^^y^ 

TV :  for  he  was  made  safe  by  his  contract  with  the  Span-     ^   T- ,  _ 
.  .  r^  ,        .  ^  Wolf, 

ish  government.    The  cai^o,  when  tn  transitu,  was  most 

clearly  not  to  a  market,  but  to  a  Spanish  depot  of  arms. 

The  vessel,  in  pursuance  of  an  order  of  Hernandez  &     vanei  pio- 
Chavitau,  with  an  altered  bill  of  lading,  which  was  original-  ^^^Jl'^d^^and 
ly  special,  but  was,  by  the  alteration,  made  general  in  its  cargo      con- 
terms,  left  Havana,  but  with  special  instructions  to  deliver 
the  cargo,  either  at  Laguira  or  Porto  Cavello ;  and  when 
near  the  first  mentioned  port  she  was  captured  by  a  Vene- 
zuelan privateer,  her  cargo  libelled  as  Spanish  property,  and 
oondemned,  as  such,  by  a  Vice  Admiralty  Court  of  the  Re- 
]Hiblic  of  Venezuela,  which  was  at  war  with  Spain.    This 
case  arises  out  of  the  claim  made  by  the  party  ostensibly 
injiued,  against  the  insurers,  for  a  total  loss. 

The  insertion  of  the  words,  ^'and  a  market,"  extended     Altemtkmof 
the  authority  of  the  captain  to  the  utmost  limits  of  his  discre-  ^  «celf^ 
tion.    The  policy,  and  the  contract  with  Levy,  referred  to  authority, 
three  ports  only,  either  of  which  was  to  be  designated  by 
Levy ;  but  here  was  a  general  latitude  given  by  Hernandez 
ic  Chavitau,  on  the  face  of  the  bill  of  lading  which  extend- 
ed from  island  to  island,  to  dispose  of  the  cargo,  although 
proved  that  it  was  disposed  of  to  Levy,  before  it  left  New 
York.    The  alteration  of  the  bill  of  lading  increased  the    AndinenM- 
risk ;  for  that  very  alteration,  from  its  having  been  made  ^  ***•  "*• 
in  a  belligerent  port,  and  by  a  belligerent,  was  calculated  to 
create  suspicion  of  an  attempt  to  mask  the  property  under 
a  neutral  flag.    That  suspicion  would  add  to  the  chances  of 
its  condemnation,  on  the  ground  that  innocence  never  seeks 
concealment.    The  republic  condemned  the  cargo,  as  be- 
longing to  her  enemy,  and  released  the  ship  as  the  property 
of  her  friend.    Li  this,  she  did  precisely  what  an  American 
Court  would  have  done,  in  similar  circumstances. 

The  loss  is  positive,  and  it  must  fall  either  on  oar  own  The  eridenoo 
citiiens,  or  on  the  citizens  of  Spain,  or  a  citizen  of  Denmark.  jJ^jl^fLii^ 
The  Yice  Admiralty  Court  of  Venezuela  adjudged  the  pro- 


De  Wolf: 
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ALBANY,    pcrty  to  be  Spanish,  and  condemned  it  as  such.    It  was 

Sept.  1823.    captured  when  entering  a  Spanish  port;  and  a  depot  of  arms. 

N.Y.  Firemen  The  description  of  the  cargo,  as  well  as  its  destination  and 

Com^V     object,  viewed  in  connection  with  the  letters  of  Hernandez 

&  Chavitau,  and  the  suspicious  interlineation,  made  by  them 

on  the  bill  of  lading,  together  with  their  order  on  the  back 

of  it,  clearly  justified  the  condemnation.    Neither  party, 

for  aught  we  see,  has  complained  that  this  was  an  unjust 

sentence. 

When  foreigners,  and  more  especially  belligerent  foreign- 
ers, (and  I  consider  Levy  to  have  stood  in  the  latter  charac- 
ter, for  he  had  violated  his  obligations  of  neutrality,  by  com- 
mitting himself  with  Sipsiin,  flagrante  hello,)  seek  the  aid  of 
our  citizens  to  efiect  insurance,  imder  the  specious  mantle 
of  American  property,  they  have  no  right  to  complain  of  the 
strictness  of  our  Courts  in  scrutinizing  their  acts,  and 
in  protecting  our  insurers  against  frauds  upon  the  Ameri- 
can flag. 

This  property  was  warranted  to  be  American.  It  was  ad- 
judged by  a  foreign  tribunal  to  be  Spanish.  If  the  decree 
of  that  tribunal  was  correct,  the  warranty  was  false  ;  and, 
consequently,  the  policy  has  been  broken  on  the  part  of  the 
assured  ;  and  there  is  an  end  of  the  question.  The  policy 
became  void. 

Insurers  are  necessarily  strangers  to  the  secret  objects  of 
other  parties,  who  may  frequently  be  stimulated  by  the  hope 
of  gain,  to  combine  for  the  purpose  of  covering  belligerent 
property,  under  the  semblance  of  neutrality.  In  such  cases, 
all  the  circumstances  which  give  character  to  the  property 
insured,  and  develope  the  ulterior  views  and  intentions  of 
the  parties,  are  wholly  under  the  control  of  the  insured,  who* 
may,  and  probably  will,  forever  be  influenced  by  interest  to 
suppress  or  conceal  such  papers  as  throw  light  on  the  mer- 
its of  the  case.  The  insurers,  at  common  law,  have  no  pow- 
er to  compel  a  disclosure  ;  and  the  insured,  it  may  be  sup- 
posed, will  cautiously  conceal  every  fact  which  militates 
against  himself. 

But,  as  it  has  been  settled,  in  this  place  that  the  sentence, 
of  a  foreign  Court  of  Admiralty  shall  not  be  received  as  con- 
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diwTe  of  the  character  of  the  voyage,  the  decree  of  the    albany, 
Yenezuelan  Court  can  only  be  taken,  in  this  case,  as  prima    ^^  ^^^' 
facie  evidence  that  the  cargo  was  Spanish  property.    A  N.Y.  Firemen 
summary  of  the  facts,  with  which  I  shall  conclude,  will     coa^ay 
show  how  far  that  decree  is  sustained  or  impeached  by  the  ^ 

evidence  given  in  the  Supreme  Court. 

Spain  was  engaged  in  a  war  with  the  republic  of  Yeno-  E^idenee  gir- 
zuela.    Levy,  at  that  time,  a  resident  merchant  of  a  neutral  ^^^^d 
island,  engaged  with  the  Spanish  government,  to  supply  '"'^^^^ 
the  Spanish  forces  with  certain  provisions  and  clothing.    He 
came  to  New  York,  and  entered  into  a  bargain  to  purchase 
of  De  Wolf,  a  citizen  of  the  United  States,  articles  corres- 
pcmding  to  those  which  he  had  engaged  to  deliver  the  Span- 
ish Intendant.    De  Wolf  purchased  the  articles,  and  insur- 
ed the  property  as  American  ;  and  by  an  agreement  with 
Levy,  fixing  the  price  of  the  freight,  shipped  the  articles  on 
board  his  own  vessel,  to  be  delivered  at  a  Spanish  port,  a 
military  and  naval  depot 

The  vessel  arrived  at  Havana,  and  was  ordered  to  a  sec- 
ond military  depot,  with  her  cargo ;  and  on  her  voyage 
thither,  she  was  captured  by  a  Yenezuelan  cruiser,  and  her 
ca^  condemned  as  enemy's  property. 

The  letters  oi  De  Wolf,  of  Levy,  and  of  Hernandez  d& 
Chavitau,  carry  with  them  strong  evidence  of  a  fictitious 
dress.  Levy  contracted,  in  New  York,  for  the  property ; 
and  the  port  of  designation  was  placed  at  his  disposition. 
Yet  you  hear  nothing  of  him  after  he  is  lost  sight  of  as  the 
purchaser  in  New  York.  There  is  evidently  a  studied  con- 
cealment in  the  papers,  of  Levy's  agency  in  this  business ; 
and  the  conclusion,  to  my  mind,  is  irresistible,  that  the  ship 
was  not  ordered  from  Hav/tna  to  a  '^  better  market,"  as  Her- 
nandez &,  Chavitau  allege  ;  but,  in  fkct,  she  was  directed 
to  Laguira,  by  order  of  the  Spanish  Intendant  Levy  was 
under  the  control  of  the  Intendant.  The  provisions  must 
have  been  known,  on  the  arrival  of  the  ship  at  Havana,  as 
articles  purchased  on  Levy's  contract,  for  the  use  of  the  Span- 
ish government ;  and  it  is  too  much  to  suppose,  that  any 
nation,  at  war,  would  for  a  moment  permit  an  agent  or  con- 

voL.  n.  16 
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ALBANY,    tractor  to  divert,  or  control,  at  his  mere  will,  munitions  ex- 
Sept  1823.    pressly  purchased  for  (be  use  of  its  army  or  navy.     The 
4)aie        property  has  been  adjudged  to  be  Spanish^  by  a  foreign 
l^TEvere.     tribunal,  and  the  evidence  in  the  case  confirms  the  correct- 
ness of  that  decision. 

I,  therefore,  am  of  opinion,  that  as  the  warranty  has  not 
been  sustained,  the  judgment  in  the  Coiut  below  should  be 
reversed- 

Erwin  &r  Thorn,  Senators,  concurred. 

The  other  members  of  the  Court  concurring  in  the  re- 
sult of  the  opinions  delivered  by  The  Chancellor  and 
Bronson,  Senator — 
It  was  thereupon  ordered,  adjudged  and  decreed 
F     affirm-  ^^^  ^®  judgment  of  the  Supreme  Court  be  affirmed  ;  and 
anee,  90— For  that  the  plaintiffs  pay  to  the  defendant  his  costs,  &c.,  and 
rerenal,  3.       ^^^  ^^  record  be  remitted,  &c. 


Charles  Augustus  Dale  &  others,  appellants, 

against 
Charles  M'Evers  (c  others,  i^spondents. 

Where  the  oomplainant  in  Chancery  omits  to  reply,  and  sets  down  the  canee 
for  hearing  on  hill  and  answer,  the  latter  will  be  taken  as  conclusiYe  proof 
of  the  facts  which  it  sets  up  by  way  of  defence. 

If  the  complainant  mean  to  question  the  truth  of  the  answer,  he  should  re- 
ply, and  give  the  defendant  an  opportunity  to  take  his  proofs. 

A  mortgagee  may  pay  off  a  senior  incumbrance ;  and  on  bill  filed  to  fore- 
close, and  to  be  reimbursed  the  sum  which  he  has  paid,  he  is  entitled  to 
a  decree  for  indenmity  out  of  the  proceeds  of  the  sale  of  the  mortgaged 
premises. 

But  whether,  if  he  purchase  the  mortgaged  premises  under  the  senior  in- 
cumbrance, he  can  have  a  decree  for  the  price  which  he  has  paid,  to  be 
allowed  out  of  the  proceeds  of  a  sale  under  his  mortgage  7    Quere. 

Whether,  in  judgment  of  law,  the  interest  which  he  thus  acquires  as  pur- 
chaser is  a  full  equivalent  for  the  money  which  he  pays?    Quere. 

Where  W.  held  a  mortgage  against  F.,  on  lots  in  the  city  of  New  York, 
subject  to  a  tax  due  to  the  corporation,  and  the  lots  were  sold  at  auction 
for  the  tax,  and  the  executors  of  the  mortgagee  bid  them  in  for  a  term  of 
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«iie  year,  at  the  amount  of  the  tax,  and  then  filed  their  bill  pnjing  to     ALBANY, 
be  ainbiirMd  by  a  sale  of  the  mortgaged  premiaee  nnder  a  decree  of     Sept  1833 
faeeknire ;  isldt  that  they  were  porchaaera  in  their  own  right,  and  moat  _ 

rely  npon  the  nae  of  the  premiaee,  (loring  the  temi,  for  their  reimburae-  ^^ 

mettL  M*ESTerL 

A  tax  laid  upon  real  estate  in  the  city  of  New  York,  for  the  porpooe  of 
opening  or  improring  a  atieet,  dLo.,  takeo  preference  of  a  prior  mort- 
gage. 

Appeal  from  the  Court  of  Chancery.  The  respondents 
are  the  executors  of  Hugh  Williamson,  deceased,  who  was 
the  assignee  of  a  mortgage  given  by  Robert  Fulton  to  one 
Bonsall,  in  June,  1814,  upon  certain  lots  in  the  city  of  New 
York.  Pending  the  proceedings  which  had  been  instituted 
in  the  Court  of  Chancery,  for  the  purpose  of  foreclosing  the 
mortgage,  the  corporation  of  the  city  of  New  York,  under 
the  authority  vested  in  them,  for  the  purpose  of  opening  and 
laying  out  streets,  (2  R.  L.  408,  409,  &c.,)  imposed  upon  the 
mortgaged  premises  an  assessment  of  $1485  92,  which  not 
having  been  paid  by  the  representatives  of  Fulton,  the  cor- 
poration proceeded  to  collect,  agreeabFy  to  the  provisions  of 
the  259th  section  of  the  act  in  relation  to  the  city  of  New 
York,  (2  R.  L.  442.)  By  that  section  the  corporation  are 
authorized,  in  cases  in  which  the  owners  of  lots,  upon  which 
assessments  have  been  made,  refuse  or  neglect  to  pay  the  as- 
sessment, after  proper  notice  and  demand,  ^'  to  advertise  the 
lots,  and  sell  them  at  public  auction,  for  the  lowest  term  of 
years  at  which  any  person  or  persons  shall  offer  to  take  the 
same,  in  consideration  of  advancing  the  sum  assessed  upon 
them,  together  with  interest  and  all  costs  and  charges  \^hich 
have  accrued  thereon.  And  the  purchaser  is  authorized  to 
enter  upon  and  enjoy  the  premises  until  his  term  therein 
shall  be  fully  complete  and  ended."  The  respondents  be- 
came the  purchasers  of  the  premises  in  question,  at  the  auc- 
tion, for  the  term  of  one  year.  They  took  a  IcEise  from  the 
corporation  for  the  year.  The  original  bill  of  foreclosure 
was  filed  by  Williamson,  and  proceeded  to  a  final  decree. 
Williamson  then  died,  ajid  the  above  sale  having  been  made 
to  the  respondents,  his  executors,  they  filed  their  bill  of  sup- 
plement and  revivor,  claiming  a  right  to  retain  the  amount 
thus  paid  by  them,  in  addition  to  their  mortgage  debt,  out  of 
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ALBANY,  the  proceeds  of  the  mortgaged  premises,  on  the  ground  that 
Sept  1823.  if  they  had  not  become  the  purchasers  at  auction,  the  pre- 
l>ai«  nuses  would  have  been  sold  for  a  long  term  of  years,  during 
M'Even.  which  time  the  right  to  sell  the  mortgaged  premises  would 
have  been  suspended — that  the  purchase  by  them  being 
compulsory,  they  ought  to  be  reimbursed  the  amount  this 
paid.  The  appellants,  (the  defendants  below,)  admitted  in 
their  answer,  that  an  assessment  of  $1400,  was  imposed  by 
the  corporation  upon  the  mortgaged  premises — that  they 
were  put  up  at  auction  for  the  pajrment  of  this  assessment ; 
and  that  the  terms  of  the  sale  were,  that  the  person  who 
would  pay  the  assessment  for  the  use  of  the  premises  during 
the  shortest  term,  was  to  be  considered  the  highest  bidder — 
that  the  respondents  became  the  purchasers  at  such  sale, 
being  the  highest  bidders ;  having  agreed  to  pay  the  assess- 
ment for  the  use,  rents  and  profits  of  the  premises,  for  one 
year.  They  expressly  denied  that  the  respondents  were 
compelled  to  purchase  the  premises  to  prevent  them  fh)m 
being  sold  for  a  great  number  of  years ;  and  alleged  that  if 
the  respondents  had  not  become  the  purchasers,  they  would 
have  been  sold  upon  the  offer  of  the  next  highest  bidder,  for 
only  one  year  more,  at  all  events ;  and,  perhaps,  for  but  a 
few  months  beyond  the  term  of  one  year.  They  denied  that 
they  ever  authorized  the  respondents  to  make  the  purchase 
on  the  account,  or  for  ttie  benefit  of  the  appellants. 

No  replication  was  filed,  and  the  cause  was  heard  upon 
bill  and  answer,  without  proof. 

The  Chancellor  decreed,  that  the  payment  by  the  respon- 
'  dents  was  compulsory,  and  formed  a  just  and  equitable 
charge,  for  which  they  ought  to  be  reimbursed  and  indem- 
nified out  of  the  proceeds  of  the  sale  of  the  mortgaged  pre- 
mises ;  and  that  they  be  reimbursed,  &c.,  accordingly. 

The  appeal  was  firom  this  decree. 

S.  A.  Foot,  for  the  appellants.  There  was  no  legal  ne- 
cessity for  the  respondents  to  make  the  purchase.  But  sup- 
pose they  were  obliged  to  purchase  in  order  to  save  Aem- 
selves,  they  have  no  right  to  be  reimbursed  by  the  sale. 
This  is  not  the  ordinary  case  of  a  senior  lien,  which  affects 
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the  ivbole  title  or  interest  in  the  property.  Had  it  been  so^ 
periiaps  the  decree  would  have  been  correct  It  is  not  ne- 
cessary for  us  to  deny,  that  at  a  sale  under  a  lien  which  af- 
fects the  whole  interest,  the  junior  mortgagee  may  purchase, 
and  be  entitled  to  reimbursement  out  of  the  fund  to  be  created 
ou  a  sale  upon  his  own  lien«  He  would  have  the  legal  es- 
tate ;  and,  as  in  other  cases,  might  follow  the  fund  arising 
from  the  last  sale. 

But  here,  only  a  small  part  of  the  title  is  affected.  What 
is  the  thing  sold  ?  Merely  the  use  of  the  property  for  a  giv- 
exi  time.  The  law  knows  no  value  of  property,  except 
what  it  will  fetch  in  the  market,  and  it  was  worth  no  more 
to  Fulton's  rq>resentatives.  The  respondents  gave  the  mar- 
ket value,  and  had  the  appellants  purchased,  they  must  have 
done  the  same.  It  was  of  no  consequence  where  the  pro- 
perty went  for  this  short  period.  It  could  have  been  no 
more  than  the  use  for  a  few  years,  leaving  junior  liens  to 
their  full  effect  after  the  time  expired. 

The  answers  positively  deny  the  necessity  of  this  pur- 
chase, and  not  being  met  by  a  replication,  they  must  be  ta- 
ken as  true.  They  say  that  the  term  in  these  Ipts  was  put 
up  at  auction,  and  sold  at  its  fiedr  value ;  and  that  if  the  res- 
pondents had  not  purchased,  it  would  have  been  sold  for 
but  little  more  than  the  year.  It  would,  at  most,  have  ex- 
tended to  no  more  than  two  years. 

Again:  the  respondents  are  purchasers.    They  took  a 
lease  of  the  corporation,  and  we  must  presume  they  went 
into  possession  under  it    On  the  tund  coming  in  they  ask- 
ed, and  were  allowed  by  the  decree,  to  rescind  their  contract, 
after  having  had  the  use  of  the  property,  for  which  they  are 
not  even  required  to  account,  at  any  rate.    Cowell  v.  Simp- 
imi,{a)  shows  how  liens  are  waived  or  removed.     The 
Court  are  also  referred  to  CHlman  v.  Brown  et  a/.,(&)  on 
the  same  subject,  and  Law  of  Lien,  ed.  1822,  App.  218,  &c.  •on'>  Rep.  919 
The  case  of  Codwise  4*  others  v.  Oelston^{c)  exhibits  the     (|.)  io  John, 
principle  on  which  a  fund  may  be  followed  into  the  Court  ^^- 
of  Chancery.    It  rests  upon  die  ground  of  a  lien  at  law, 
which  the  party  may  enforce  at  the  time  of  the  sale ;  and  it 
appears  to  me  (hat  he  ought,  if  he  purchases,  to  be  confined 


(a)  16  Vei. 
975. 
(6)    1   Ma- 
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ALBANY,    to  what  he  acquires  by  the  sale.    The  lien  is  gone  by  the 
^^^^^'    purchase,  and  he  cannot  follow  the  fund.    The  right  to  fol- 
Dale        low  is  in  virtue  of  the  lien,  and  is  destroyed  with  it.    It  is 
M'Even.     wi  acknowledged  rule,  that  where  the  conduct  of  the  party 
is  such  as  to  show  that  he  does  not  mean  to  retain  and  re- 
ly upon  his  lien,  it  cannot  be  enforced.    The  respondents 
should  have  bought  in  the  lien  created  by  the  assessment, 
or  they  might  have  paid  directly,  and  a  Court  of  Equity 
would  have  allowed  them  to  stand  in  the  place  of  the  credi- 
tor.   One  of  these  is  the  course,  as  dictated  by  the  authori- 
ties ;  but  the  respondents  have  not  chosen  to  take  them  as  a 
guide.    Is  it  not  plain,  then,  that  they  intended  to  look  to 
some  source  of  remimeration  other  than  the  fund  to  be  cre- 
ated by  the  sale  ? 

/.  O.  Hoffman^  for  the  respondents.  It  is  easy  to  draw 
nice  distinctions  of  law ;  but  principles  must  always  more 
or  less  depend  upon  the  particular  circumstances  of  each 
case.  The  first  sale  under  the  decree  of  the  Court  below, 
was  set  aside  on  the  ground  of  surprise,  (3  John.  Ch.  Rep. 
290,)  and  it  appears  by  the  case  that  very  great  indulgence 
has  been  given  to  the  appellants,  as  to  time,  in  raising  the 
money. 

The  parties  stand  in  the  relation  of  mortgagee  and  mort- 
gagor. The  former  can  never  hold  a  term  upon  the  mort- 
gaged premises,  as  an  incumbrance.  It  would  merge  on  be- 
coming imited  with  his  estate  as  mortgagee. 

The  mortgagee  is  entitled  to  be  reimbursed,  in  this  case, 
upon  the  same  principle  that  would  entitle  him  to  a  compen- 
sation for  improvements  upon  the  mortgaged  premises. 
Here  the  respondents  have,  by  their  purchase,  bettered  the 
estate,  in  raising  an  incumbrance  which  would,  at  least,  have 
materially  reduced  its  value.  The  statute  (2  R.  L.  491,  s. 
37)  makes  the  assessment  a  lien  overreaching  all  other  in- 
cumbrances, though  prior  in  point  of  date.  A  mortgagee 
pays  the  ordinary  taxes  upon  land :  Would  he  not  have  a 
right  to  be  reimbursed  ?  The  38th  section  (2  R.  L.  38) 
gives  a  remedy  by  action,  where  money  is  paid  by  one, 
which  should,  by  law,  have  been  paid  by  another.    The 
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mortgagor,  in  this  instance,  ought  to  have  paid  and  kept  the    albant, 
security  good.    Not  having  done  so,  payment  by  tho  mort-    s^p^  ^8^3. 
gagee  became  necessary,  in  order  to  save  the  security.        Dale 
For  whose  use  was  the  payment  made  ?    That  of  the  mort-      M'EVen. 
gagor.    That  the  incumbrance  does  not  go  to  the  whole  iee, 
makes  no  difference.    The  object  was  to  save  the  lien.    If 
the  mortgagee  had  stood  silently  by,  the  premises  might 
have  gone  for  21  years  ;  which  would  have  been  a  virtual 
defeat  of  his  claim.    It  is  said,  he  might  btty  or  sell  subject 
to  such  a  lease — ^that  the  incumbrance  did  not  go  to  the 
whole  fee ;  but  the  premises  might  be  worth  nothing,  sub- 
ject to  such  an  incumbrance.    The  remedy  suggested  would 
put  everything  to  hazard.     A  lease  for  but  few  years,  such 
as  the  answer  supposes  might  have  been  the  result  of  our 
silence,  would  have  destroyed  our  present  lien,  and  increasr 
ed  the  risk  of  loss. 

We  did  not,  as  supposed,  purchase  in  our  own  right.  We 
had  no  power  to  do  this :  the  lease  was  not  ours,  but  enured 
to  the  benefit  of  the  mortgagor,  who  was  bound  both  in 
justice  and  honor  to  pay  it.  Form  should  give  way  to  sub- 
stance. If  there  was,  as  the  Chancellor  declared,  a  legal 
necessity  for  securing  this  incumbrance  in  the  hands  of  the 
mortgagee,  it  is  not  material,  whether  it  was  by  assign- 
ment from  the  corporation,  or  payment  or  purchase  of  the 
term. 

Foot^  in  reply.  The  case  is  considered  mere  form,  but 
it  was  matter  of  substance  to  the  appellants.  If  of  no  im- 
portance, it  was  easy  to  stop  at  the  bid,  and  never  obtain 
the  lease.  That  one  who  pays  an  assessment,  which  i» 
justly  due  from  another,  may  recover  it  by  action,  is  an 
argument  against  the  remedy  in  equity.  The  respon- 
dents diould  have  paid  the  money,  and  resorted  to  their  di- 
rect legal  remedy ;  or,  perhaps,  they  might  then  have  filed 
their  bill  for  relief.  A  year,  or  even  six  months  possession 
rf  the  property,  might  have  been  worth  the  tax,  and  we 
should  have  had  the  benefit  of  it,  had  the  lease  been  out  of 
the  way.  But  the  respondents  bought,  and  by  their  own 
acknowledgment,  acquired  the  full  value  of  their  purchase. 
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3ANY,    and  we  complain  that  they,  notwithstanding,  charge  ns 
^  ^^^'    with  the  consideration  which  they  paid.    The  case  in  John- 
[>ale        son's  Reports  has  nothing  to  do  with  the  question  here. 
Eycw.     Nor  can  there  be  a  merger  when  it  appears  plainly  by  the 
conduct  of  the  respondents,  that  they  intended  to  keep  the 
legal    and    equitable  estates  separate   from  each    other. 
It  is  a  singular  doctrine,  that  a  legal  term  is  merged  by 
its  union  with  a  mere  security,  as  the  right  of  the  mortga- 
gee is  always  holden  to  be  in  equity     It  is  but  a  chose  in 
action. 

rermutt  WooD WORTH,  J.  gave  his  opinion  nearly  as  follows: — 
This  cause  having  been  heard  in  the  Court  below,  upon  the 
pleadings,  the  defence  set  up  in  the  answer  must  be  taken 
as  true ;  and  the  only  question  is,  whether  the  respondents 
are  to  be  reimbursed  what  they  paid,  as  bidders  and  pur- 
chasers at  the  auction. 
i  aqniva-  The  corporation  had  a  right  to  impose  this  tax,  and  when 
aortme  ^^^^  ^^  ^  came  a  lien  on  the  lots,  overreaching  the  mort- 
pnent  gage  of  the  respondents.  (2  R.  L.  420,  s.  186.  Id.  442, 
s.  259.)  It  was,  as  to  them,  equivalent  to  a  senior  mort- 
gage or  judgment ;  and  the  assessment  not  being  paid  after 
proper  den^and  and  notice,  the  corporation  had  a  right  to 
sell  the  lots  for  such  a  term  of  years  as  the  purchaser  at 
auction  should  consider  worth  the  amount  of  the  tax.  They 
did  so  sell ;  the  respondents  bid  this  amount  for  a  term  of 
one  year,  and  became  purchasers  of  the  mortgaged  premi- 
ses for  that  time,  taking  a  lease  of  the  corporation. 

It  is  now  urged  that  the  respondents  have  not  brought 
themselves  within  the  rule  which  allows  a  junior  incum- 
brancer to  pay  off  a  senior  incumbrance  and  tack  it  to  his 
own;  that  they  are  not  to  be  r^arded  as  having  extin- 
^  guished  this  incumbrance  by  payment,  but  by  a  purchase 
under  it  for  their  own  benefit. 
St  of  tlie  I  think  the  objection  is  well  taken.  The  respondents 
must  be  considered  as  having  agreed  to  pay  the  tax  for  the 
privilege  of  holding  a  year.  Their  purchase  is  an  admis- 
sion that  the  term  was  worth  the  sum  paid  by  them.  This 
purchase  turns  out  in  evidence  not  to  have  been  a  very  dear 
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'  one ;  for  the  answer  asserts  (and  it  must  be  taken  as  proof)    albant, 
that  had  it  been  left  to  the  bidder  next  below  the  respon-    ^P^  ^^ 
dentSj  the  term  would  have  been  extended  Init  for  a  few         Dale 
months,  or  at  most,  one  year.    Now,  can  the  Court  make      m'eVab. 
.  a  new  contract  for  these  parties  ?    Shall  we  say  to  them, 
*'  you  were  of  necessity  bound  to  make  this  purchase,  and 
we  will  indemnify  you,  by  reimbursing  the  sum  paid,  with- 
out taking  into  account  the  value  of  the  tenn  which  yon 
have  purchased  and  enjoyed  ?"    The  respondents  have  ta- 
ken the  remedy  into  their  own  hands.     They  have  purchas- 
ed|  and  (as  we  are  to  intend)  have  had  the  use  of  the  land 
for  a  year  at  their  own  price ;  and  yet  the  decree  in  the 
Court  below  allows  them  the  whole  sum  paid,  without 
abatement    It  gives  them  both  the  term,  and  the  money 
which  they  have  paid  for  it. 

The  Chancellor  puts  this  on  the  ground  of  necessity.  I  It  war  not  n^ 
do  not  see  it  in  this  light*  I  admit  there  was  a  necessity  of  ^  neciiiy/ 
paying  oflf  the  incumbrance,  but  not  of  purchasing  under  it^  though  ^y-^ 
On  paying  the  assessment,  the  respondents  might  have  have  been. 
come  into  the  Court  of  Chancery,  and  said,  "  We  have  beert 
Qoder  a  legal  necessity  of  paying  a  senior  incumbrancer,  in 
order  to  save  ourselves..  Now,  upon  the  equitable  princi- 
ple of  substitution,  we  claim  to  stand  in  the  place  of  the 
corporation,  and  be  refunded  firom  the  proceeds  of  the  sale 
under  our  decree."  There  are  several  cases  decided  by 
the  Chancellor,  which  would  have  sanctioned  such  a  claim. 
It  is  lecogniased  in  the  case  of  The  Silver  Lake  Bank  v. 
Northj  (4  John.  Ch^  Rep.  370.)  There  is  a  provision  in 
the  act  under  which  this  assessment  was  made,  which  would 
seem  to  sanction  such  a  course*  The  175th  section  declares^ 
(2  R.  L.  408,)  "  That  if  any  money  so  to  be  assessed,  be 
paid  by  any  person,  when,  by  agreement  or  by  law^  the  same 
ought  to  have  been  borne  and  paid  by  some  other  person,  it 
shall  then  be  lawful  for  the  person  paying,  to  sue  for,  and 
recover  the  money  so  paid,  with  interest  and  costs,  as  so 
much  money  paid  for  the  use  of  the  person,  who  ought  to 
have  paid  the  same.**  In  this  case,  the  respondents  need 
not  have  gone  to  their  action.    The  law  would  not  do  so 
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ALBANY,    idle  an  act  as  to  turn  them  round  to  such  a  remedy.    All 
^^  ^         parties  were  before  the  Court  of  Chancery  upon  a  matter 
Dale        c(^nizable  there,  and  the  whole  would  have  been  a  very 
M'Even.     proper  subject  of  adjustment  in  that  Court. 

But  the  respondents  have  not  chosen  to  take  this  remedy., 
They  have  suffered  the  property  to  be  sold  :  they  have  them- 
selves purchased  and  possessed  it  under  the  act,  and  they 
must  abide  the  bargain  which  they  have  made. 

Suppose  the  appellants  had  fil6d  a  cross  bill  against  the 
respondents,  praying  an  account  of  the  rents  and  profits  dur- 
ing the  year.  The  plain  answer  would  have  been  :  "  We 
are  the  purchasers  of  this  property,  and  hold  it  by  a  lease 
from  the  corporation,  for  which  we  have  paid  an  equivalent ; 
and  we  are  not  bound  to  account.  The  whole  subject  has 
been  before  the  Chancellor,  and  is  disposed  of."  This  would 
be  a  conclusive  answer. 

In  granting  the  prayer  of  the  respondent's  bill,  we  take 
from  the  appellants  all  the  benefit  of  competition  at  the  sale. 
If  the  respondents  had  not  purchased,  this  assessment  would 
have  been  paid  by  some  other  bidder,  for  a  term  of  two 
years,  at  most,  according  to  the  answer.  Thus  the  corpo- 
ration would  have  been  paid  :  the  respondents  could  not 
have  been  materially  injured  ;  and  the  whole  sum  would 
have  been  saved  to  the  appellants. 

I  am  clear  for  reversing  the  decree. 

Aunrercon-      SUTHERLAND,  J.    No  replication  having  been  put  in  to 

diMTe.  the  answer,  it  is  to  be  considered  as  true  throughout,  upon 

the  plain  and  obvious  principle  that  the  respondents,  by  not 

filing  a  replication,  and  thereby  putting  the  facts  contained 

in  the  answer  in  issue,  have  deprived  the  appellants  of  die 

opportunity  to  prove  them. 

Eflbet  of  hi      It  is,  then,  to  be  taken  as  an  admitted  fact  in  the  case, 

ered^io  in  tiiiB  ^^^  ^  ^®  respondents  had  not  become  the  purchasers  at  thd 

ciise.  auction,  some  other  person  would  have  paid  the  assessment 

for  the  use  of  the  premises  during  two  years.    This  fact  is 

positively  asserted  in  the  answer.    The  annual  value  of  the 

premises,  therefore,  is  proved  to  have  been  between  7  and 

800  dollars,  at  least.    In  this  view  of  the  case,  admitting  the 
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{nirchase  by  the  respondents  to  have  been  compulsory,  and    albany, 
that  it  was  necessary  for  the  preservation  of  their  right,     Sept  1823. 
under  their  mortgage,  it  would  seen!  to  be  manifest  that        T>Bib 
they  could  have  no  equitable  claim  upon  the  appellants  for      M'E^exi. 
any  thing  more  than  the  difference  between  the  sum  paid  by 
them  for  the  lease  for  a  year,  and  the  actual  value  of  the 
premises  for  that  term.    They  purchased  for  the  sole  pur- 
pose of  guarding  their  rights  as  mortgagees.    They  went  in- 
to possession  under  that  purchase  in  judgment  of  law ;  and 
there  is  nothing  in  the  case  to  show  that  they  did  not  in 
&ct    They  were  then  mortgagees  in  possession  with  an 
equitable  claim,  or  lien,  for  the  amount  which  they  had 
been  compelled  to  pay  in  order  to  obtain  the  possession,  but 
unquestionably  liable  to  account  for  the  rents  and  profits  of 
the  mortgaged  premises.    Under  the  pleadings  and  proofs     Use  of  pre- 
in  this  case,  can  the  respondents  be  permitted  to  say,  that  ^^IJ*niurt  be 
the  use  of  the  premises  for  a  year  was  not  worth  the  full  pwranied 
amount  paid  by  them  ?    There  is  no  such  allegation  in  their  wm  paid, 
bill.    They  merely  say,  "  that  to  prevent  a  sale  of  the  pre- 
mises for  a  long  term  of  years,  they  were  compelled  to  pay 
the  amoimt  of  the  assessment,  and  take  a  lease  of  them  for 
a  year.**    Not  an  allegation  or  intimation  any  where  in  the 
bill,  as  to  their  annual  value.    The  answer  states  the  mode 
and  circumstances  of  the  sale — that  it  was  at  public  auc- 
tion— ^that  there  were  other  bidders  who  would  have  paid 
the  assessment,  for  the  use  of  the  premises  for  a  few  months 
longer  than  they  were  bid  off  for  by  the  respondents. 

1  think  the  respondents,  under  the  circumstances  of  this 
case,  are  concluded  from  saying  that  the  use  of  the  premi- 
ses for  a  year  was  not  worth  the  amount  paid  by  them. 

But  it  was  not  necessary  for  the  respondents  to  pay  the     Bat  it  iras 
assessment,  in  order  to  protect  their  rights  as  mortgagees.  ^^JT^^^. 
A  sale  under  the  assessment  did  not  affect  the  title  to  the  pre-  ment  to  protect 
mises.     It  gave  to  the  purchaser  only  a  right  to  the  tempo-  ^^Uk 
rnry  use  and  enjoyment  of  them.    The  mortgagees  had  still 
a  right  to  foreclose  their  mortgage,  and  to  sell  the  mortgaged 
premises,  subject  to  the  right  acquired  under  the  assessment. 
If  the  law  had  directed  the  assessment  to  be  collected  by  an 
absolute  sale  of  the  premises,  instead  of  a  lease  for  a  term 
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AjLBANY,    of  years,  the  case  would  have  been  very  different.    Then 
^^  ^         the  title  would  have  passed  under  the  sale,  and  unless  the 
Dale        mortgagees  became  the  purchasers,  the  lien  of  their  mort- 
M'Eywb.      SBg^  would  have  been  gone.    That  would  have  been  clear- 
ly a  compulsory  purchase. 

Under  the  circumstances  of  this  case,  I  cannot  but  con« 
sider  the  purchase  as  volimtary,  and  that  the  respondents 
have  no  equitable  claim  to  be  reimbursed  the  amount  of  the 
assessment,  thus  paid  by  them,  out  of  the  proceeds  of  the 
sale  of  the  mortgaged  premises.  I  am  accordingly  of  opin- 
ion, that  so  much  of  the  decree  of  the  Chancellor  as  directs 
such  reimbursement,  should  be  reversed. 

* 

Savage,  Ch.  J.  concurred  in  the  result  of  these  opinions. 

For  wTen-      A  majority  of  the  Court  being  of  this  opinion,  the  follow- 
ing, in  pan.  dO.  .  ,  ,  r        7 
F?r  afiminff^  ^S  ^^^^  was  entered : 

^  This  cause  having  been  argued  by  counsel,  and  due  con- 

sideration had  thereon ;  and  it  appearing  to  this  Court  that 
the  pajrment  of  the  amount  of  the  assessment  upon  the  mort- 
gaged premises,  as  stated  in  the  pleadings,  and  made  by  the 
respondents,  was  not  made  by  necessity,  to  deliver  the 
mortgaged  premises  from  incumbrance,  and  for  the  benefit 
of  all  the  parties  concerned  therein ;  but,  on  the  contrary, 
that  the  amount  of  the  said  assessment  was  paid,  in  pursu- 
ance of  a  purchase  at  auction  of  a  term  in  said  premises,  by 
reason  whereof  the  payment  of  the  said  assessment  does  not 
form  a  just  and  equitable  charge,  to  be  reimbursed  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  premises : 

Thereupon,  it  is  ordered,  adjudged  and  decreed,* 
that  so  much  of  the  decree  of  his  Honor  the  Chancellor,  as 
directs  any  money  to  be  paid  out  of  the  proceeds  of  the  sale 
of  the  mortgaged  premises,  for  the  satisfaction  and  reim- 
bursement of  the  amount  of  the  said  assessment,  be  rever- 
sed ;  and  that  the  decree,  in  other  respects,  be  afiirmed ;  and 
that  the  proceedings  be  remitted,  &c. 


OF  THE  STATE  OF  NEW  YORK. 


Nicholas  I.  Rosevelt,  appellant, 

against 
Dale  &  Wife,  Executors  of  Robert  Fulton,  respond- 

ents. 
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Where  F.  purehaied  of  R.  a  tract  of  land  on  the  bank  of  the  Ohio  river,  R. 
lepreeenting  and  believing,  that  it  contained  a  valuable  coal  mine ;  and» 
beeidea  paying  to  R.  $4400,  F.  covenanted  to  pay  him  an  annuity  of 
(1000  for  20  yean  ;  which  annuity  waa  to  cease,  if  after  the  mine  waa 
fiuthfnlly  worked  hy  F.,  it  should  not  yield  a  certain  quantity  of  coal,  and 
the  land  waa  accordingly  conveyed  by  R.  to  F. ;  it  turning  out,  in  fact, 
that  there  was  not  such  a  coal  mine  as  was  represented  by  R. ;  a  perpe* 
tnal  injonotion  was  granted  to  restrain  R.  from  prosecuting  at  law  for  the 
annuity,  though  it  did  not  appear  that  R.  had  been  guilty  of  fraud. 

Hrld,  also,  that  as  there  was  no  such  coal  mine  in  the  land,  as  was  repre- 
sented, F.  need  not  work  the  mine  in  order  to  determine  the  quantity  of 
coaL 

Relief  can  be  had  in  equity  against  any  deed,  or  contract  in  writing,  found- 
ed  m  mistake: 

Aad  this,  whether  the  mistake  is  set  up  affirmatively,  by  bill,  or  as  a  de* 
fence: 

And  the  mistake  may  be  shown  by  parol  proof. 


Appeal  from  the  Court  of  Chancery.  All  the  materia] 
parts  of  the  pleadings  and  proofs  are  stated  in  the  opinions 
of  the  Judges ;  and  see,  also,  5  John.  Ch.  Rep.  174,  S.  C, 
where  the  pleadings  and  the  proofs,  considered  material  by 
the  Chancellor  in  the  Court  below,  are  stated  together  with 
the  decree  appealed  from,  and  the  reasons  of  that  decree. 

Rasevelty  for  the  appellant  said  the  whole  case  resolved 
itself  into  a  question  of  fact  upon  which  the  Chancellor 
should  have  awarded  an  issue.  Here  was  neither  fraud  nor 
mistake.  The  evidence  afforded  no  pretence  for  the  former, 
and  if  it  gave  countenance  to  the  latter,  or  even  established 
a  mistake  beyond  all  doubt,  this  could  not  avail  the  respon- 
dent. The  contract  was  executed,  and  could  not  be  se 
aside  without  affirmative  evidence  of  fraud.  And  he  went 
into  a  full  examination  of  the  evidence  in  reference  to  the 
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ALBANY, 
Dm.  1833. 

JtoMvelt 

▼. 

FuiUOL 


two  questions  of  fraud  and  mistake ;  and  to  show  also  that 
the  Chancellor  erred  in  supposing  there  was  not,  in  fact, 
a  valuable  coal  mine  in  existence  as  supposed  by  the  par- 
ties ;  that  though  the  mine  might  lie  principally  in  the 
river,  yet  being  above  tide  water,  it  was  no  less  the  subject 
of  private  ownership ;  and  might  have  been  worked  to  ad- 
vantage at  certain  seasons  of  the  year,  as  the  testator  of  the 
respondents  had  agreed,  in  order  to  determine  its  extent  and 
value. 

To  show  that  the  proprietor  of  the  bank  above  tide  water 
owns  usque  JUum  aqiuB,  he  cited  Harg.  Law  Tracts,  5 ; 
Palmer  v.  MuUigan^  (3  Gaines'  Rep.  319;)  Adams  v. 
Pease  and  another^  (2  Con.  Rep.  N.  S.  484 ;)  The  People 
V.  Piatt,  (17  John.  210 ;)  Hooker  v.  Oummings,  (20  id. 
99.) 

At  any  rate,  the  Chancellor  should  have  awarded  an  is- 
sue to  try  the  questions  of  fraud  and  mistake. 


M.  Van  Bur  en,  for  the  respondent  said  that  Fulton's  in- 
ducement to  purchase,  was  the  supposition  that  the  land 
contained  a  valuable  coal  mine.  This  was  presented  by 
Rosevelt  in  the  most  imposing  point  of  view.  He  examin- 
ed the  evidence,  and  contended  that  Fulton  had  been  mis- 
led by  Rosevelt's  representations ;  and  whether  this  was  ac- 
tual moral  fraud,  arising  from  a  knowledge  that  the  history 
which  he  gave  was  untrue,  or  a  mistake,  it  was  the  same 
thing  in  its  effect  upon  the  contract  (1  Madd.  Ch.  208, 
and  the  cases  there  cited.) 

If  a  man  will  represent  a  state  of  thmgs  as  within  his 
knowledge,  and  thereby  draws  another  into  a  contract,  the 
latter  ought  not  to  be  holden,  if  the  representation  be  un- 
true. 

Coal  did  not  exist  in  the  bank  to  any  extent  worth  nam- 
ing. If  there  was  a  mine,  it  was  in  the  bed  of  the  river.  But 
it  is  said  the  Ohio  is  private  property.  This  we  deny.  It  is 
a  public  highway  ;  and  there  are  several  acts  of  Congress 
establishing  ports  of  entry  upon  it  in  different  places. 

It  was  doubtless  competent  for  the  Chancellor  to  have 
awarded  an  issue,  had  he  thought  it  necessary ;  but  this  is  a 
matter  of  discretion,  like  referring  a  question  of  law  to 
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ib0  Judges.  In  only  two  cases,  is  he  peremptorily  required 
to  award  an  issue.  These  are  upon  a  question  of  deviaavii 
vel  non  and  adultery ;  the  former  at  common  law ;  the 
latter  by  statute.  Even  in  these  cases,  he  may  disregard 
die  verdict,  or  send  it  to  another  jury,  if  he  is  dissatisfied 
with  the  decision  of  the  first  But  the  appellant  did  not 
ask  the  Chancellor  for  an  issue. 

Again,  if  the  cause  go  to  an  issue,  it  must  be  determined 
as  before  the  Chancellor,  by  written  depositions  of  foreign 
witnesses,  taken  by  commissioners.  The  object  of  an  issue 
is  to  have  the  benefit  of  an  oral  examination  of  witnesses. 
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S.  JhneSf  in  reply.  This  agreement  is  as  deliberate  an 
act  as  the  parties  can  do  in  the  law ;  and  from  which  they 
CNight  not  to  be  released,  unless  some  substantial  cause  is 
shown  in  the  clearest  manner.  One  part  of  the  agreement 
is  to  pay  the  annuity,  provided  a  coal  mine  is  found  yield- 
ing a  given  value.  There  is  a  special  provision  as  to  the 
mode  erf"  testing  this  fact.  This  we  ask  the  respcmdents  to 
follow  up^  and  we  will  submit  peaceably  if  the  result  is 
against  us. 

The  ccmtract  has  been  in  part  executed,  by  a  conveyance 
of  the  land.  We  have  done  all  which  was  necessary,  on 
oar  part,  to  execute  the  contract  We  are  not  seeking  to 
enforce  any  demand,  but  were  proceeding  at  law  to  enforce 
the  contract  against  Fulton's  representatives,  when  we  were 
anested  by  an  injunction.  Is  an  executed  contract  to  be  set 
aside  because  there  may  be  scruples  about  its  equity  ?  Had 
we  come  to  aiforce  an  executory  contract,  an  appearance 
of  unconscientiousness  might  have  driven  us  to  law  ;  but 
there  is  a  wide  difference  between  coming  to  compel  the  exe* 
cu^n  of  a  contract,  and  to  rescind  one  whidi  is  already 
executed.  It  is  an  axiom,  that  you  cannot  set  aside  the 
latter  unless  fraud  is  clearly  shown.  This  rule  is  so  well 
known  and  established,  that  I  should  be  adiamed  to  cite 
authorities  in  its  support  It  comports  with  the  plainest  rules 
rf  common  sense,  and  need  only  be  stated  to  be  acknowl- 
edged.   There  is  no  pretence  for  alleging  firaud  in  this  case. 
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ALBANY,    and  even  if  a  mistaken  representation  be  sufficient  for  the 
^^^  ^^^-    respondents,  none  is  established.    [Here  he  examined  the 


RoMveit      evidence  as  to  these  points,  and  contended  that  Rosevelt's 
Fulton.       representations  were  shown  to  be  substantially  correct.] 

The  rule  in  relation  to  awarding  an  issue,  as  established 
by  the  later  cases  in  England,  is,  that  whenever  the  Chan- 
cellor finds  there  is  a  material  question  of  fact,  about  which 
the  witnesses  differ,  he  will  always  award  an  issue. 

SuH  at  law.  WooDwoRTH,  J.  The  appellant  commenced  an  action 
in  the  Supreme  (Jourt,  against  the  respondents,  to  recover 
the  consideration  stipulated  to  be  paid  for  a  title  to  certain 
lands  in  the  state  of  Indiana^  The  contract  contains  two 
distinct  covenants :  the  one  for  the  payment  of  $4400,  for 
the  title — the  other  for  the  payment  of  an  annuity  of  $1000, 
for  a  coal  mine  supposed  to  be  on  the  premises. 
Fkayerof  bill  fhe  bill  prays  that  the  appellant  may  be  compelled  to 
surrender  the  agreement  to  be  cancelled,  that  it  may  be  de- 
clared null  and  void,  as  having  been  obtained  by  deceit  and 
fraud,  and  for  an  injunction  to  restrain  the  respondents  from 
proceeding  in  a  suit  at  law,  and  for  general  relief. 

In  does  not  appear  from  the  case,  whether  an  injunction 
was  granted  in  the  action  for  the  purchase  money  ;  but  in 
the  appellant's  points  it  is  stated^  that  an  injunction  was 
issued  by  one  of  the  Masters  in  Chancery,  and  not  dissolved 
by  the  Chancellor.    In  the  decree  no  notice  is  taken  of  the 

^^•^'^•^  8uit  at  law.  It  directs  that  the  appellant  be  perpetually  en- 
joined from  suing  or  prosecuting  any  action  or  suit  at  law, 
for  the  recovery  of  the  annuity,  or  any  part  thereof. 

There  is  nothing  in  the  decree  relating  to  the  $4400 ; 
and,  for  aught  that  appears,  there  is  no  impediment  in  the 
way  of  a  recovery  to  that  extent  TLTiis,  I  presume,  'islhe 
cause  why  the  Chancellor  does  not  vacate  the  contract,  but 
applies  the  powers  of  the  Court  to  operate  upon  the  annu- 
ity only.  In  this  view,  it  was  proper  to  leave  the  title  to 
the  land  in  the  representatives  of  Fulton. 

The  point  The  question  then  is,  whether  the  contract  respecting  the 
annuity  was  entered  into  on  the  part  of  Fulton,  in  conse- 
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ffpgSDce  of  rei^eseiitations,  which  were  either  fraudulent  or    albaky, 
unCniey  in  point  of  fiewjt,  and  founded  on  mistake.  ^^  ^^^' 

As  it  is  yer7  eyident  the  inducement  of  Fulton  to  con-      Roteyeit 
tract  was  a  belief  in  the  existence  of  a  valuable  coal  mine,       Fulton. 
if  it  shall  appear  that  he  relied  on  a  state  of  facts  disclosed 
by  the  appellant,  which  are  found  to  be  untrue,  I  apprehend  noUw  fraSdSh 
it  is  not  material  whether  the  intent  was  fraudulent,  or  the  1®°^*. 
representation  proceeded  from  misapprehension  or  mistake,  wt   ande   a- 
On  the  argument,  I  understood  the  counsel  to  say  that  the  F*«™«»*- 
contract  being  executed,  it  could  not  be  set  aside  unless  for 
fraiuL    It  will  be  conceded,  that  every  kind  of  a  mistake  is 
not  relievable  in  equity  ;  as  where  the  fact,  from  its  nature, 
was  doubtful,  or  at  the  time  of  the  agreement  equally  un- 
known to  both  parties :  but  they  are  relievable  where  there 
is  express  evidence  of  the  intention  of  the  parties.    Thus, 
in  Gee  v.  Spencer j  (1  Yem.  32,)  a  release  was  set  aside  by 
reason  of  the  misapprehension  of  the  party.    (18  Yin.  370. 
MUdmay  v.  Hungerford,  2  Yem.  243.    1  Fon.  106.) 

In  OiUeepie  v.  Mnm,  (2  John.  Ch.  596,)  the  Chancellor 
observes,  '^  I  have  looked  into  most,  if  not  all  of  the  cases  on 
this  branch  of  equity  jurisdiction,  and  it  appears  to  me  to  be 
established,  and  on  great  and  essential  grounds  of  justice, 
diat  relief  can  be  had  against  any  deed  or  contract  in  writ- 
ing, founded  in  mistake  or  fraud.  The  mistake  maybe  Thiamaybe 
shown  by  parol  proof,  and  relief  granted  to  the  injured  par-  '^^  ^  P*' 
ty,  whether  he  sets  up  the  mistake  affirmatively,  by  bill,  or 
as  a  defence."  Also,  in  Bingham  v.  Bingham,  (1  Yes.  127,) 
an  agreement  was  made  for  the  sale  of  an  estate.  The 
plaintiff  was  relieved  on  the  ground  of  mistake.  It  was  held, 
that  although  no  fraud  appeared,  and  the  defendant  appre* 
bended  he  had  a  right,  yet  there  was  a  plain  mistake,  such 
as  the  Court  was  warranted  to  relieve  against,  and  not  suf- 
fer the  defendant  to  run  away  with  the  money,  in  consider- 
ation of  the  sale  of  an  estate  to  which  he  had  no  right.  It 
may  be  laid  down  as  a  general  proposition,  that  to  rectify 
mistakes  is  the  peculiar  province  of  a  Court  of  Chancery* 
(1  Yes.  Jan.  445.)  Indeed,  a  contrary  doctrine  would  strike 
at  the  root  of  fair  dealing,  if  the  party  making  a  false  repre- 
sentation might  allege  it  was  not  done  fraudulently.  To 
YoL.  IL  18 
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ALBANY,    Fulton  it  was  immaterial  whether  the  appellant  acted  fraud- 
^^'  ^^^'    ulently  or  not— the  injury  to  him  is  in  either  case  the  same. 


Bxmeyeii      It  is  euough  that  he  put  confidence  in  the  statement,  and 
Faiton.       relying  on  its  truth,  consented  to  he  bound. 
The  contra  t      '^^^  contract  recites,  that  the  appellant  did  discover  a  coal 

•nderidenee.  mine,  on  the  bank  of  the  Ohio  river,  which  is  embraced 
within  a  tract  of  land,  particularly  described,  ccmtaining 
1040  acres.  It  prescribes  the  manner  in  which  Fulton  was 
to  be  reUeved  from  the  payment  of  the  annuity,  should  the 
mine  become  exhausted,  after  faithfully  and  scientifically 
working  the  same,  according  to  the  plan  and  manner  of  work- 
Obligation  to  ing'  coal  mines  in  Europe.    In  the  argument  it  was  con- 

plicaUe.  tended,  that  relief  must  be  sought  under  this  provision.  The 

answer  to  the  objection  is,  that  the  clause  has  reference  to  a 
different  state  of  facts.  It  takes  for  granted,  that  the  con- 
tract cannot  be  invalidated  by  reason  of  a  fraud,  or  any  oth- 
er equitable  ground,  existing  at  the  time  of  its  inception.  It 
does  not  relate  to  a  deficiency  of  coal,  at  the  commence- 
ment of  the  operations,  but  is  intended  to  guard  and  protect 
the  party  against  a  future  failure.  That  contingency  has  not 
happened.  The  respondents  say,  '<  We  are  not  bound  to  in- 
cur great  and  unnecessary  expense  in  working  the  mine, 
without  the  prospect  of  remuneration.  We  are  absolved  from 
this,  inasmuch  as  there  is  no  coal  mine  on  the  bank  of  the 
river,  answering  the  description  given  by  the  appellant."  If 
this  be  true,  it  must  be  evident  that  the  clause  relied  on  has 
nothing  to  do  with  the  question  now  before  the  Court.  The 
respondents  seek  relief  on  distinct  grounds  of  equity.  They 
allege  that  they  have  been  deceived,  and  drawn  in  to  make 
the  contract,  by  &lse  representations.  If  they  have  succeed- 
ed in  this  respect,  the  contract  must  necessarily  fall,  so  far 
as  regards  the  annuity.  The  cause  then  resolves  itself  into 
a  question  of  fact — Is  there  a  coal  mine  on  the  bank  of  the 
river,  within  the  boundaries  of  the  land  as  described  ?  and 
if  80,  was  it  fairly  and  truly  represented  in  the  appellant's 
letter  of  the  23d  Nov.  1813  ? 
]>6Kriptkm     The  description  is  certainly  given  in  glowing  colors.  I  think 

^^'toLt*^  ^  a  purchaser  would  not  be  considered  very  sanguine,  in  believ- 
ing the  acquisition  to  be  a  mine  d*  wealth.    The  appellant 
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days,  ^*  When  I  first  discovered  the  mine,  after  removing  a    albanTi 
few  inches  of  earth,  I  did,  with  the  aid  of  a  hatchet,  and  a     P^  ^8^« 
few  wooden  wedges,  break  or  split  off  squares  of  coal  as  large      RoaoTelt 
as  two  men  could  handle."    He  threw  into  his  boat  a  few       FuttoiL 
chaldrons.    At  Natchez  he  sold  30  or  40  bushels  that  re- 
mained.   In  his  second  descent  he  had  no  occasion  to  take 
coal  out  of  the  mine,  as  he  found,  already  raised,  many  thou- 
sands of  bushels,  ready  to  be  carried  off  by  flats,  some  of 
which  were  then  on  the  spot.    At  New  Orleans  he  found 
several  flats,  loaded  with  coal  for  sale,  which  he  ascertained 
to  have  come  from  the  same  mine ;  that  the  coal,  when  the 
water  was  up,  is  overflowed,  as  all  the  bottom  lands  are  on 
the  margin  of  the  Ohio ;  but  by  wheeling  it  a  few  yards  out 
of  the  mine,  it  may  be  put  on  high  grounds,  accessible  at  all 
stages  of  the  water.    If  this  description  is  not  substantially 
supported,  it  would  be  iniquitous  to  compel  the  respondents 
to  pay  the  consideration.    I  think  this  presents  a  case  in     If  a  mine,  it 
which,  if  there  was  no  mistake  or  fraud,  there  would  be  no  ^e  ?t^ 
difliculty  in  obtaining  proof.    A  coal  mine  so  accessible,  so 
productive,  in  the  midst  of  inhabitants,  cannot  be  an  obscure 
object.    Its  existence  is  susceptible  of  the  most  satisfactory 
proof.    Numbers  must  have  been  employed  in  raising  the 
immense  quantities  of  coal  stated  to  have  been  found  on  the 
surface,  as  well  as  many  persons  to  transport  it,  as  an  article 
of  commerce.    Something  more  than  scanty  proof  of  a  coal 
mine,  bearing  a  resemblance  to  the  original,  is  justly  ex- 
pected.   The  fact,  alone,  that  conclusive  proof  is  not  ex- 
hibited, is,  in  the  absence  of  explanation,  a  circumstance  un- 
fiivorable  to  the  the  appellant's  claim,  and  attaches  suspicion 
on  the  original  representation.    The  respondent's  witnesses 
are  acquainted  with  the  Ohio  river,  30  or  40  miles  above 
Anderson's  Creek.    They  speak  of  but  one  coal  mine. 

James  McDonald,  Jun.,  says  he  is  acquainted  with  the  IW: 
tract  of  land  mentioned — he  lives  five  miles  from  it — that  e^ideiice.'^ 
there  is  a  bank  of  coal  in  the  bed  of  the  river — in  some 
seasons  it  is  covered  throughout  the  year  with  water ;  and 
is  always  covered,  except  in  very  low  water — ^the  water 
rises  from  36  to  40  feet — ^the  coal  mine  could  not  be  worked, 
but  at  very  great  expense. 
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ALBANY,  John  Bristow  lives  near  the  land-    His  testimony,  in  sub- 

Dec  1823 

Stance,  concurs  with  that  of  McDonald. 


RoflOTelt  It  is  scarcely  credible,  if  there  had  been  a  valuable  coal 

Fniton.       mine  on  the  bank,  it  should  be  unknown  to  these  witnesses  ; 
both  of  whom  have  assisted  in  raising  coal  from  the  bed  of 
the  river. 
Rector'ieTi-      EUas  Rector,  a  witness  for  the  appellant,  says  he  went 
^^  down  the  river  in  1809.    He  believes  there  is  a  coal  mine 

there-^that  he  and  the  appellant,  with  other  men,  did  take 
out  of  the  mine  some  of  the  coal — that  the  coal  was  not 
found  in  the  bed  of  the  river,  nor  was  it  a  deposit.  No- 
thing is  said  about  the  quantity  of  coal  taken,  or  with  what 
ease  it  was  obtained.  The  smallest  quantity  would  satisfy 
the  words  of  the  deposition.  Why  not  support  the  descrip- 
tion of  the  appellant,  if  it  could  be  done  consistently  with 
truth  ?  It  is  very  clear  to  my  mind,  that  the  representation 
given  by  Rector  would  not  have  been  deemed  satisfactory  to 
Fulton,  or  any  other  purchaser.  It  has  but  little  resem- 
blance to  the  letter  of  the  appellant 
White'ievi.  Thomas  C.  White,  another  witness  for  the  appellant,  says 
^  he  has  been  in  the  state  of  Indiana,  and  knows  the  land — 

he  has  passed  over  it  twice  in  travelling,  for  the  purpose  of 
viewing  the  tracts,  at  the  request  of  the  appellant — he  dis- 
covered a  bed  of  coal,  on  which  men  were  at  work — it  ap- 
peared to  extend,  on  the  surface  of  the  bank,  for  about  30  or 
40  yards — it  was  evident  it  constituted  a  part  of  the  land — 
he  cannot  say  how  much  coal  may  be  produced  from  the 
land,  but  from  the  circumstance  of  there  being  much  coal 
in  the  neighborhood,  and  from  the  appearance  and  extent 
of  the  bed,  he  supposed  it  would  yield  a  great  quantity. 

From  the  statement  of  this  witness,  I  think  it  maybe  in- 
ferred, that  he  was  not  a  resident.  He  merely  says,  he  has 
been  in  Indiana,  and  was  sent  by  the  appellant  to  view  the 
tract.  The  question  again  forcibly  returns,  why  not  examine 
some  of  the  persons  who  had  worked  the  mine,  and  who 
knew  something  about  the  large  quantity  of  coal  that  had 
been  sent  down  the  river  ?  It  can  scarcely  be  presumed  they 
had  all  disappeared.  White,  indeed,  says  he  was  told  that  a 
steam-boat  had  been  seen  at  the  bank,  taking  coal  onboard. 
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which  had  heen  dug  and  placed  on  the  bank ;  but  this  is    a  lb  ant, 
hearsay,  and  no  evidence.  ^^^  ^^^' 

I  do  not  consider  Latmbe's  testimony  material,  as  to  the      Roaeyelt 
representations  upon  which  the  contract  was  made.     He       foUos. 
aajrs  that  Fulton  intimated,  that  possibly  the  situation  of 
the  mine  might  be  such  as  to  render  it  impracticable  to  work  d^aca!**^  *  *^' 
it,  except  when  the  waters  of  the  Ohio  were  low.    The  wit- 
ness suggested  that  shafts  might  be  sunk  at  soms  distance 
from  the  river,  to  obviate  the  difficulty.      Admitting  that 
Fulton  was  apprised  of  the  great  rise  of  the  river,  the  ma- 
terial inquiry  is,  was  the  mine  on  the  bank,  and  if  so,  does 
the  proof  warrant  the  description  given  by  the  appellant  ? 
I  think  it  does  not     In  my  opinion,  the  testimony  of  the 
respondents  greatly  preponderates,  and  fully  supports  the 
Chancellor's  decree. 

Some  suggestions  were  made  as  to  awarding  an  issue  to  Whm  i«ae 
try  the  fact  I  have  been  considering.  Wherever  there  are  ***  *^ 
doubts  regarding  facts,  an  issue  is  proper ;  but  the  Chancel- 
lor has  a  right  to  take  upon  himself  the  decision  of  every 
fact  put  in  issue  upon  the  record.  The  propriety  of  an  or- 
der for  an  issue,  is  a  question  depending  on  the  nature  and 
force  of  the  testimony.  Where,  from  the  nature  of  the 
question,  or  from  the  testimony  already  given,  it  appears  that 
fiuther  light  may  be  obtained,  it  would  be  proper  to  require 
further  proof;  but  if  the  evidence  be  satisfactory,  or  decisive 
in  favor  of  either  party,  the  rights  of  such  party  ought  not 
again  to  be  hazarded  before  another  tribunal.  (1  Mad.  365. 
1  John.  Cas.  500.) 

I  am  of  opinion,  that  the  decree  of  the  Chancellor  be  af- 
firmed. 

Sutherland,  J.  concurred. 

BowKER,  BowNE,  Bronson,  Clark,  Dudley,  Earll, 

Green,  Hathaway,  Hunter,  Kino,  Lefferts,  Mal- 
LORY,  M'Intyre,   Ogden,  Redfield,   Stranham,  and 

Thorn,  Senators^  concurred* 

Savage,  Ch.  Justice,  (after  stating  the  testimony  of  the  ^  ftiS!^*"** 
witnesses.)  I  cannot  view  this  transaction  in  the  same  light  Th*  '•«*l* 
with  the  late  Chancellor.   If  there  ever  was  a  fraudulent  in-  itatod.    ^^ 
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tent  in  the  mind  of  the  appellant,  at  what  time  did  it  origi- 
nate ?  In  1809,  he  first  discovered  what  he  supposed  to  be 
an  extensive  bed  of  coal ;  he,  with  Rector,  purchased  the 
land :  in  1811,  he  became  the  owner  of  the  whole,  and  ex- 
pressed an  intention  of  working  the  mine.  At  this  time, 
Fulton  knew  nothing  of  it :  two  years  elapsed  before  he 
had  any  knowledge  of  its  existence ;  and  when  the  fact 
was  conununicated  to  him,  there  was  no  ofier  to  sell ;  nor 
does  it  appear  that  such  an  olBfer  was  ever  made,  until  he  ap- 
plied to  make  the  purchase.  When  this  application  was 
made,  the  appellant  freely  communicated  in  writing  the  facts 
which  induced  him  to  place  great  value  upon  the  mine ;  and 
he  referred  Fulton  to  Baker,  an  engineer,  then  in  the  em- 
plojrment  of  Fulton  himself,  for  the  truth  of  his  representa- 
tions. Baker  was  applied  to  by  Fulton,  and  confirmed  their 
truth. 

Further :  The  facts  stated  as  to  the  discovery  of  the  mine, 
the  prociuring  coal  with  great  facility,  and  the  purchase  of 
the  land,  are  fully  confirmed  by  Rector.  The  fact  of  the 
appellant's  taking  a  large  quantity  of  coal  on  his  second  pas- 
sage down  the  Ohio,  is  admitted ;  but  it  is  alleged  that  it  had 
been  fraudulently  placed  there.  This  allegation  is  totally 
unsupported.  White  proves  the  existence  of  a  coal  mine 
of  considerable  magnitude  ;  and  it  is  not  positively  dispro- 
ved. The  witnesses,  M'Donald  and  Bristow,  knew  of  no 
coal  mine  in  that  vicinity,  except  one  in  the  bed  of  the  river ; 
but  they  do  not  state  that  they  have  ever  been  on  the  land 
to  look  for  it. 

By  the  contract,  Fulton  was  to  have  commenced  working 
the  mine  in  June,  1814,  or  as  soon  as  convenient  thereafter  ; 
and  if  the  coal  failed,  then  the  salary  or  annuity  was  to 
cease.  It  does  not  appear  that  Fulton  ever  took  any  mea- 
sures to  fulfil  this  part  of  the  contract,  or  that  any  measures 
for  this  purpose  were  adopted  by  his  representative  after  his 
deatti. 

This  contract  was  deliberately  entered  into,  and  ought 
not  to  be  set  aside,  either  for  fraud,  or  mistake,  unless  upon 
full  and  positive  proof.  In  my  judgment,  the  proof  on  the 
part  of  the  respondents  does  not  at  all  support  the  allega- 
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tioQ  of  fraud,  and  the  proof  on  the  part  o{  the  appellant    ALBAinr, 
substantially  supports  every  representation  made  by  him.       ^^*^  ^^^ 


I  am  of  opinion,  therefore,  diat  the  decree  of  his  Honor     ITDomM 
the  Chancellor,  perpetually  enjoining  the  appellant  bom      NflOno. 
prosecuting  at  law,  for  the  recovery  of  the  annuity,  and 
ccnnpeUing  him  to  pay  costs,  Aould  be  reversed. 

The  existence  of  the  coal  mine,  being  the  only  point  in  Sboidd  hft^* 
controversy,  which  admits  of  doubt ;  this  being  strenuously  ^^  * 
asserted  on  one  side,  and  as  strenuously  denied  on  the 
other ;  as  the  pro(^  are  conflicting  in  rdation  to  it,  and  as 
the  decision  of  facts  properly  beloi^  to  a  jury ;  and  both 
parties  aver  that  they  have  further  testimony  on  that  sub- 
ject, not  now  before  the  Court,  I  am  further  of  Ofanion,  that 
the  Chancellor  should  be  directed  to  award  an  issue  to  de- 
termine that  &ct 

Burt,  Cramer,  Ltnde,  Wheeler,  and  Wooster, 
Senators,  concurred. 

A  majority  of  the  Court  being  o[  opinion,  that  the  decree  For 
should  be  affirmed :  It  was  thereupon  ordered^  abjudoed  ^^  ^%^* 
and  DECREED,  that  the  decree  o{  the  Court  af  Chancery, 
made  in  this  cause,  be  affirmed,  with  costs  to  be  taxed,  and 
that  the  record,  Ac. 


William  MDonald,  Franklin  Livingston,  William 
Oriffeth  and  Seth  Eddt,  appellants, 

against 
John  Neilson,  leqmiident 

A  pvty  thmrfg^  as  oombinin^  with  oUien,  in  a  fraiid  afamat  wfaidi  relief 
ii  aonii^t,  and  who,  therefore,  ii  nnde  a  defendant,  hot  againit  whom  no 
partieidar  relief  ii  prayed,  may,  thongfa  liable  iir  eoela,  be  a  witneaa  lor 
hia  eo-defendanta. 

He  cornea  within  the  exception  to  the  general  nde  excluding  a  witneaa  oil 
accoimt  of  interest,  tix.  that  where  the  interest  ii  contingent  or  nncertaln» 
the  witneoi  is  noTertheleoi  competent,  and  the  objection  ahall  be  confiiwd 
to  his  credibility. 

Wbare  a  party,  whose  perHmal  piopeity  haa  been  aeized  nnder  an  execa- 
tion  against  him,  and  a  sale  of  it  forced  with  great  rigor  and  oppresaoo, 
■ad  at  eaofmons  sncrifioe,  by  the  depoty  sherifT,  acting  a  ooaoeit  with 
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the  creditor,  who  is  the  chief  bidder  at  the  sale,  is  indaced,  in  order  to 
EToid  the  eacrifice  of  the  whole  property,  to  yield  to  the  demands  of  the 
creditor,  and  to  give  him  a  bond  and  mortgage  for  a  large  sum  of  money^ 
■o  as  to  coyer  not  only  the  amoont  of  the  execution,  but  also  debts  due 
from  a  son  of  the  debtor  who  is  insolvent,  the  sale  will  be  declared 
oppressive  and  illegal  by  a  court  of  equity ;  and  the  bond  and  mortgage, 
as  having  been  oppressively  and  illegally  obtained,  will  be  directed  to 
stand  as  security  for  the  amount  only  which  is  due  on  the  execution,  with 
interest  and  costs ;  and,  on  payment  of  that  amount,  to  be  delivered  up 
and  cancelled. 

But  where,  in  such  case,  the  creditor  has  other  demands  against  the  debtor, 
though  they  could  be  enforced  in  a  court  of  equity  only,  the  bond  and 
mortgage  shall  also  stand  as  security  for  them. 

And  if  it  appear,  moreover,  that  the  bond  and  mortgage  were  executed  upon 
full  and  adequate  consideration,  and  are  on  the  whole  reasonable,  the 
court  will  not  interfere  ;  especially  where  the  debtor  has  delayed  all  ob- 
jection to  the  security  00  long  that  the  creditor  cannot  be  reinstated  in  his 
original  rights. 

A  party  asking  equity  must  do  equity. 

A  sheriff  is  not  bound  to  obey  the  instructions  of  a  party,  in  executing  a  jL 
fa.  if  he  sees  it  will  produce  a  great  sacrifice  of  property ; 

But  should  rather  postpone  the  sale  ;  especially  where  the  plaintiff  cannot 
sustain  any  injury  by  the  delay. 

He  should  take  all  necessary  and  all  lawful  measures  to  secure  the  sum  he 
IS  directed  to  levy  ; 

But  as  to  the  time,  place  and  manner  of  sale,  he  is  vested  with  a  sound  dis- 
cretion. 

A  legal  act  will  always  be  presumed  to  have  been  done  for  a  legal  purpose, 
unless  the  contrary  b  made  to  appear  by  positive  proof,  or  the  strongest 
circumstantial  evidence.    Per  Sutherland,  J. 

But  when  it  does  appear  to  have  been  done  for  an  illegal  purpose,  a  court 
of  equity  will  restrict  its  operation  to  the  object  which  might  legally  have 
been  accomplished  by  IL    Per  Sutheriand,  J. 

Execution — ^Tbe  cases  which  require  regularity,  and  fairness  in  a  sale,  under, 
cited  by  respondent's  counsel. 

iS^et-o^— Authorities,  limiting  the  right  of,  to  cases  of  mutual  debts,  and  ex- 
cluding the  right  to  set  off  torts  and  damages  upon  a  special  agreement, 
cited  by  counsel  for  the  respondent,  with  those  which  show  the  rule  to  be 
the  same  in  equity  as  at  law. 

To  constitute  a  right  of  set-off  in  equity,  there  must  be  mutual  debts  be- 
tween the  same  parties,  in  their  own  right,  of  the  same  kind  or  quality, 
and  be  cleariy  ascertained  or  liquidated.    Per  Woodworth,  J. 

A  court  of  equity  follows  the  same  rule  as  a  court  of  law,  in  respect  to  set- 
'  off    Per  Woodworth,  J. 

Every  material  allegation  should  be  put  in  issue  by  the  pleadings.  Per 
Woodworth,  J. 

CMttileratioA— The  voluntary  restoration  of  that  which  the  law  wQl  com- 
pel a  man  to  restofe,  not  a  sufficient  ooDodefmtkm  fat  a  contract  Per 
Sutheriand,  J. 
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CmttfersliMi— Agreement  of  a  son  that  the  father  ihall  dedoot  a  oeitain 
part  fnai  hb  portion,  ■  no  sufficient  consideration.    Per  Sutherland,  J. 

Mhtif  ff  9fieer»  in  executing  proceee — The  law  will  make  the  most  liberal 
intendment  in  fayor  of  its  ministerial  officers,  but  will  not  permit  them  to 
fesort  to  the  ultima  ratio,  when  the  legitimate  objects,  Which  it  is  theif 
dnty  to  effect,  can  be  accomplished  by  milder  means.    Per  Sutherland,  J^ 

tSberiff  should  obey  a^/o.  in  haying  money  at  return  day— should  not  show 
&Tor  nor  give  unreasonable  delay,  nor  be  guilty  of  oppression,  nor  use 
more  severity  than  is  necessary.    Per  Sarage,  Ch.  J. 

Chancery  may  relieve  against  deeds  or  judgments  obtained  by  fraud  or  im'< 
poaitioB ;  or  where,  if  regularly  obtained,  there  are  circumstances  of  ez" 
traordinary  hardship,  or  great  inadequacy  of  consideration  ;  but  the  p^rty 
asking  equity  must  do  equity ;  and  he  must  not,  on  his  part,  have  been 
g«lty  of  fraud  and  chicanery.  The  hardship  should  not  be  the  conse- 
qiaenoe  of  his  own  misconduct ;  nor  should  he  delay  coming  for  relief,  till 
the  sitaatiott-of  the  parties  is  so  far  changed  that  they  cannot  be  reinsta*' 
ted  in  their  original  rights.    Per  Savage,  Ch.  J. 


ALBANY, 
Dec.  1893. 

McDonald 

T. 

Neilson. 


Appeal  from  the  Court  of  Chancery.  The  respondent 
filed  his  bill  in  the  Court  below  against  the  appellants.  One 
object  of  the  bill  was  to  set  aside  a  bond  and  mortgage,  for 
$25,000,  executed  by  the  respondent  to  M'Donald,  one  of  the 
appellants,  upon  the  ground  that  these  securities  had  been 
executed  to  avoid  a  forced,  oppressive  and  illegal  sale  of  the 
respondent's  property,  which,  as  he  alleged  in  his  bill,  had 
been  conducted  by  M'Donald,  in  concert  with  the  other  ap* 
pellants  under  Siji./a.  issued  against  the  respondents. 

The  bill  stated,  and  the  answer  admitted,  that  in  August 
term,  1819,  the  appellants  M'Donald  &  Livingston,  obtain-' 
ed  a  judgment  in  the  Supreme  Court,  against  the  respon^ 
dent  for  $480  83,  upon  which  a  Ji.fa.  issued  in  Novembei* 
of  the  same  year,  under  which  the  appellant,  Griffeth,  a  De^ 
puty  Sheriff,  by  the  direction  of  M'Donald,  was  proceeding 
in  a  sale  of  the  respondent's  property,  at  a  great  sacrifice,  to 
avoid  which,  the  securities  in  question  were  executed.  The 
appellant,  M'Donald,  set  up  in  his  answer  the  following, 
among  other  matters  of  defence : 

That  in  May,  1818,  he  recovered  a  judgment  of  $1645  33, 
against  John  Neilson,  jun.,  a  son  of  the  respondent,  upon  a 
promissory  note  made  by  him,  the  14th  March,  1816,  for 
$1393  82,  payable  to  one  Jacob  Boyce,  or  order,  and  en- 
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domed  by  him  for  the  accommodation  of  J.  Neilson,  jun., 
and  received  by  M'Donald,  in  part  pay  for  a  debt  due  from 
J.  Neilson,  jmi.,  for  goods  before  that  time  sold  by  M'Donald 
to  him ;  that  M'Donald  sued  out  a  JL  fa,  under  which  he 
and  the  appellant,  Livingston,  levied  upon  the  goods  and 
chattels  of  John  Neilson,  jun.,  to  the  value  of  about  800  or 
1000  dollars,  which  the  respondent  claimed  as  his  own,  and 
caused  to  be  replevied ;  that  the  replevin  suit  was  thed,  in 
May,  1819.  On  the  trial  the  respondent  claimed  the  goods 
by  a  purchase  from  D.  Newland,  who,  it  appeared,  bid  them 
off  at  a  Sheriff's  sale,  on  an  execution  in  favor  of  Rockwell 
and  Stebbins,  against  J.  Neilson,  jun.  That  this  She- 
riff's sale  was  on  the  27th  January,  1817 ;  that  the  sales 
to  Newland  were  of  the  same  articles  in  question  in  the  re- 
plevin suit.  The  bids  amounted  to  $353  33,  which  the  res- 
pondent paid  to  Newland,  who  relinquished  his  bids  to  the 
respondent.  The  respondent  also  paid  the  balance  of  the  exe- 
cution due  to  R.  &  S.  of  $112  38 ;  that  most  of  the  articles 
sold,  were  suffered  to  remain  in  John  Neilson,  jun.'s  pos- 
session. 

That  the  appellants  M'Donald  and  Livingston,  in  their 
defence  of  the  replevin  suit,  proved  the  judgment,  execu- 
tion and  levy,  in  favor  of  M'Donald,  as  before  stated ;  and 
that  J.  Neilson,  jim.,  had  continued  to  use  most  part  of  the 
property  sold  at  the  Sheriff's  sale,  and  purchased  by  Newland 
and  sold  by  him  to  the  respondent ;  that  a  biu^eau  and  trunk, 
containing  a  considerable  quantity  of  dry  goods,  were  sold 
without  the  contents  being  exposed  at  the  time  of  sale ;  and 
when  the  replevy  was  made,  the  respondent  appeared  igno- 
rant of  their  contents. 

That  the  appellants,  M'D.  &  L.,  farther  proved,  that  J. 
Neilson,  jun.,  in  1816,  had  sent  a  raft  to  New  York,  worth 
$1000  or  $1200,  which  he  had  contracted  in  writing  to  de- 
liver to  M'D.,  at  New  York,  in  part  payment  of  the  debt  due 
to  him ;  that  the  raft  had  been  withheld  from  him  by  the 
respondent,  who  had  received  the  avails  thereof ;  that  an 
action  of  trover  had  been  brought  by  M'D.,  against  one  S. 
Hewitt,  under  whose  care  the  raft  had  been  sent  to  New- 
York,  which  was  tried  at  the  Albany  Circuit,  in  Oct,  1817 ; 
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that  J.  Neilson,  jun.  was  a  witness  for  Hewitt,  upon  that  tri- 
al ;  and  swore  that  his  father,  the  respondent,  had  received 
the  avails  of  the  rail,  and  was  to  pay  therewith  certain  debts 
due  from  J.  Neilson,  jun.  among  which  was  the  debt  due  to 
R.  &  S.  on  their  judgment ;  that  it  was  also  proved,  that 
the  value  of  all  the  goods  seized  by  the  appellant,  and 
Livingston  as  Deputy,  was  about  $601,  being  less  than  the 
fiill  value,  which  M'D.  was  unable  to  prove ;  that  the  value 
of  that  part  of  the  goods .  seized,  not  named  in  the  plead- 
ings in  the  replevin  suit,  was  235  dollars  69  cents,  leaving 
as  the  value  of  the  goods  and  chattels,  not  named  in  the 
pleadings,  $365  31,  for  which,  together  with  the  interest, 
making,  in  the  whole,  $394  56,  as  damages,  the  jury  ren- 
dered a  verdict  in  favor  of  the  appellants,  M^D.  d&  L. 
against  the  respondent ;  the  final  judgment  was  rendered 
in  August,  1819,  for  $480  83,  damages  and  costs :  that  on 
the  10th  Nov.,  1819,  M'D.  delivered  a /./a.  upon  this  judg- 
ment, to  Livingston,  who,  on  the  13th  Nov.  seized  the  per- 
sonal property  of  the  respondent,  and  advertised  the  same 
for  sale  on  the  22d  Nov. ;  that  the  proceedings  upon  this 
sale  resulted  in  the  bond  and  mortgage,  which  the  respon- 
dent sought  by  his  bill  to  set  aside. 

M'D.  farther  answered,  that  as  a  consideration  of  this 
bond  and  mortgage,  not  only  the  bids  made  at  the  sale  were 
relinquished,  but  that  he  assigned  to  the  respondent  the 
judgment  against  his  son,  J.  Neilson,  jun.  and  transferred  to 
the  respondent  the  note  endorsed  by  J.  Boyce,  on  which  the 
judgment  against  J.  Neilson,  jun.  had  been  obtained,  and  an- 
other note  against  J.  Neilson,  jun.  also  endorsed  by  Boyce 
for  800  dollars,  and  discharged  the  judgment  in  the  replevin 
suit  He  admitted,  however,  that  Boyce  was  insolvent.  He 
stated  that  his  debt  against  J.  Neilson,  jun.  was  due  for 
goods  sold  to  him  by  M'D.  in  the  fall  of  1815,  to  the  amount 
of  about  $2100. 

The  answer  admitted  the  rigorous  proceedings  at  the 
sale  by  M'D.  and  the  Deputy  (as  they  are  hereinafter  stated 
in  the  opinions  of  the  Judges,)  and  averred  that  these  pro- 
ceedings were  with  a  view  of  making  advantageous  pur- 
chases, in  the  hope  of  thereby  saving  a  portion  of  the  large 
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amount  justly  due  M'D.  from  J.  Neilson,  jun.  MPD.  then 
and  still  believing,  that  the  respondent  had  fraudulently  com- 
bined with  his  son,  J.  Neilson,  jun.  to  prevent  him  from  col- 
lecting the  same ;  and  that  the  respondent  had,  in  the  pro- 
secution of  such  fraudulent  combination,  subjected  him  to 
great  trouble  and  expense  in  law  suits  ;  and  conceiving  that 
the  respondent  was  morally  bound  to  refund  to  M*D.  tho 
avails  of  the  raft  and  other  property,  which  he  (the  respon- 
dent) had  fraudulently  got  into  his  possession,  as  before  set 
forth,  and  which  M'D.  would,  otherwise,  have  obtained  in 
pftrt  payment  of  his  demand. 

A  replication  was  put  in,  and  proofs  taken  in  the  Court 
below.  The  evidence  which  relate  to  that  part  of  the  an- 
swer above  set  forth,  is  stated  hereafter  in  the  opinion  of  the 
Chief  Justice. 

The  other  facts,  material  to  the  points  raised  by  the  coun- 
sel, and  determined  by  the  Court,  will  be  found  in  the  report 
of  this  case  as  decided  in  the  Court  below,  (6  John.  Ch.  Rep. 
201 ;)  and  a  summary  of  the  same  facts  is  also  given  by  the 
Judges,  who  delivered  opinions  here. 

For  the  decree,  vide  6  John.  Ch.  Rep.  212,  213. 


B.  F.  Butler,  for  the  appellants,  contended  that  the  de- 
cree was  erroneous,  and  ought  to  be  reversed,  for  the  follow- 
ing, among  other  reasons : 

1.  The  sale  of  the  respondent's  personal  property,  made 
by  virtue  of  the  execution  in  favor  of  the  appellants  Wil- 
liam M'Donald  and  Franklin  Livingston,  was  legally  con- 
ducted ;  there  is  no  evidence  of  any  fraudulent  combination 
on  the  part  of  the  defendants,  nor  did  the  Sheriff  violate  his 
duty. 

2.  If  the  Sheriff's  sale  was  improperly  conducted,  and  the 
bond,  mortgage  and  note,  extorted  by  means  thereof,  the  res- 
pondent should  have  applied  to  the  Supreme  Court,  out  of 
which  the  executibn  issued,  for  relief. 

3.  Even  admitting  the  Sheriff's  sale  to  have  been  impro- 
perly conducted,  the  bond  and  mortgage  executed  by  the 
respondent  to  the  appellant,  William  M'Donald,  and  the 
note  made  by  him  to  the  appellant,  Seth  Eddy,  were  not 
thereby  invaUdated. 
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4  The  bond  and  mortgage  to  William  M'Donald,  and  the 
note  to  Seth  Eddy,  were  executed  by  the  respondent  vol- 
untarily, with  full  knowledge  of  his  rights,  and  upon  good 
eonsideration,  and  there  is  no  ground  upon  which  the 
Court  of  Chancery  could  properly  interfere,  with  regard  to 
either  of  those  securities,  and  especially  with  the  note  to 
Eddy. 

6.  The  respondent  having  fraudulently  combined  and 
colluded  with  his  son,  John  Neilson,  jun.,  for  the  purpose 
o(  defeating  the  coUectipn  of  the  just  demands  of  the  appel- 
lant, William  M'Donald,  was  not  entitled,  in  this  case,  to 
the  interposition  of  the  extraordinary  powers  of  the  Court 
of  Chancery. 

6.  By  his  silence  and  delay,  the  respondent  affirmed  the 
settlement  made  by  the  appellants,  William  M'Donald  and 
Seth  Eddy,  and  cannot  now  be  permitted  to  impeach  the 
same. 

7.  If  the  respondent  was  entitled  to  be  relieved  from  the 
bond  and  mortgage,  he  ought  not  only  to  have  been  requir- 
ed to  pay  the  amount  of  damages,  costs,  and  Sheriff's  fees, 
upon  the  judgment  against  him,  but  he  should  have  been 
decreed  to  deliver  up  and  cancel  the  release  of  all  demands 
executed  by  the  appellant,  William  M'Donald,  and  to  ac- 
count, before  a  master,  for  all  the  property  of  John  Neilson, 
jun.,  to  which  the  appellant,  William  M'Donald,  was  equit- 
ably entitled,  and  which  came  to  the  respondent's  hands  with 
notice  of  such  equitable  interest. 

8.  The  bill  should  have  been  dismissed,  with  costs,  as  to 
all  the  defendants. 

As  to  the  admissibility  of  Griffeth  and  Livingston,  as  wit- 
nesses, in  addition  to  the  cases  cited  by  the  Chancellor,  (6 
John.  Ch.  Rep.  204,  6,)  I  refer  to  Fenton  v.  Hughes,{a) 
Dummer  v.  Corporation  of  Chippenham^{b)  and  WhU' 
worth  V.  Davis,(c)  There  is  some  inconsistency  in  saying 
with  the  Chancellor,  that  they  are  competent,  but  their  cre- 
dibiUty  is  shaken  because  they  are  defendants.  Their  lia- 
bility is  contingent.  The  reason  given  by  the  Chancellor, 
against  their  credibility,  presupposes  that  any  disinterested 
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person  may  be  made  a  party,  so  as,  at  least,  to  affect  his 
credibility.  It  is  time  that  this  question  should  be  settled. 
As  a  defendant,  without  interest,  may  demur,  if  he  answer 
and  go  to  a  hearing,  he  should  be  considered  equally  indif- 
ferent. 

1.  The  Chancellor  considers  the  sale  illegal,  because  it 
was  oppressive  and  conducted  by  concert ;  and  it  is  com- 
plained of  as  oppressive,  because  there  was  a  refusal  to  post- 
pone. The  Chancellor  cites  no  authority  to  show  that  it  was 
the  Sheriff's  duty  to  do  this,  nor  do«s  he  attempt  to  enforce 
the  obligation  of  M'Donald  or  the  Sheriff  to  exercise  their 
discretion  in  favor  of  an  adjournment,  except  from  the  fact 
of  security  having  been  offered.  We  do  not  deny  that  an 
adjournment  of  the  sale  would  have  been  humane  and  libe- 
ral :  but  the  question  is  one  of  strict  legal  right.  It  was 
proper  for  the  Sheriff  to  obey  the  direction  of  the  party. 
Was  he  or  the  deputy  bound  to  adjourn  ?  or  should  the 
latter  have  violated  his  instructions  ?  The  usual  practice 
is  for  officers  to  pursue  the  course  marked  out  by  the  par- 
ty  for  whom  the  execution  is  conducted.  This  course 
is  generally  tlie  safest,  because  it  is  at  the  peril  of  the  par- 
ty ;  and,  as  observed  by  the  Chancellor,  he  is  liable  for  the 
abuse.  No  doubt  the  deputy  persued  the  ordinary  course. 
How  are  you  to  regulate  the  obligation  to  postpone  sales  of 
property?  It  must,  of  necessity,  depend  upon  circumstan- 
ces, and  is  not  reducible  to  any  general  rule.  For  the  sake 
of  certainty,  no  rule  should  be  established  on  the  sub 
ject 

But  the  Chancellor  objects  to  the  demand  of  specie — 
that  it  was  sudden,  and  not  heard  of  till  the  commencement 
of  the  sale.  Was  this  unlawful  ?  The  Chancellor  seems  to 
suppose  so ;  and  yet  no  argument  is  necessary  to  show  that 
specie  may  always  be  exacted  at  a  Sheriff's  sale ;  and,  on 
being  required,  the  deputy  was  bound  to  exact  it.  True,  it 
was  rigorous.  It  produced  the  effect  (and  was  calculated  to 
produce  it,)  of  lessening  the  bids.  The  motive  might  have 
been  to  produce  this  very  result ;  but  if  the  act  was  sanc- 
tioned by  law,  the  motive  will  not  render  it  illegal.  In  Bray 
V. ,(d)  a  tender  of  bank  notes,  for  rent,  was  made,  but 

id)  I  Mad.  Cb.  old  ed.  30.    MSS.  in  Am.  ed.  1817,  it  ii  p.  29. 
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declined  ttirough  pique,  and  a  distress  made ;  and,  though 
coin  was  scarce,  relief  by  injunction  was  denied. 

It  must  be  conceded,  that  the  act  was  legal,  per  se  ;  yet, 
no  doubt,  our  motives  will  be  assailed,  in  defiance  of  the 
language  of  authority.  Under  the  circumstances,  we  insist 
that  M'Donald  was  fully  justified  in  his  course,  not  only  in 
point  of  law,  but  nlorality.  It  compelled  the  respondent  to 
disgorge  his  ill^tten  gaui  by  practices  against  M'Donald's 
rights.  He  openly  avows  his  motives  in  the  answer.  He 
appears  not  in  the  character  of  an  oppressor,  usurer,  or 
colluder ;  but,  actuated  by  a  sense  of  the  wrongs  he  had  re- 
ceived, he  comes  in  vindication  of  a  legal  course  taken  to 
indemnify  himself  against  the  injury  done  him  by  the  res- 
pondent. No  man  in  the  community  would  have  done 
less. 

Reliance  is  placed,  by  the  Chancellor,  on  the  sacrifice 
of  property ;  but  mere  inadequacy  of  price  is  not  snfficient 
ground  for  setting  aside  a  sale.  This  is  the  rule  even  in  re- 
gard to  voluntary  sales;  and  it  is  more  emphatically  so  in 
relation  to  forced  ones.  The  sacrifice  was  not  greater,  in 
this  case,  than  is  usual  in  sales  upon  execution,  where  the 
most  ample  time  is  allowed.  A  Sherifi*  is  not  authorized  to 
take  security.  If  he  does  so,  it  is  at  the  peril  c^  answering^ 
for  the  goods. 

2.  The  defendants  deny  all  combination — all  concert  and 
understanding.  As  to  this,  we  have  the  separate  denial  of 
four  defendants.  The  proof  should  be  most  overwhelming 
to  do  away  an  answer  thus  fortified.  If  there  was  combina- 
Amj  the  defendants  cannot  escape  the  imputation  of  perju- 
ry. The  Chancellor  relies  upon  M'Donald's  admission,  that 
he  required  payment  in  specie  with  a  view  o[  making  ad- 
vantageous purchases,  in  the  hope  of  thus  saving  a  portion 
g[  the  amount  due  from  John  Neilson,  jun.  the  son  of  the 
Tespondent  But  the  answer  of  one  defendant  is  not  evi- 
dence against  another ;  and  if  it  were,  the  admission  cannot 
be  brought  to  bear  upon  the  question  of  combination.  It 
relates  merely  to  M'Donald's  own  private  motives. 

It  is  alleged  that  the  combination  was  to  prevent  compe. 
tition ;  but  M'  Donald  denies  all  fraud.    He  fully  explains 
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the  reasons  of  his  conduct.  We  cheerfully  admit  that  he 
and  he  alone,  is  reponsible  for  every  thing  done  at  the  sale. 
But  it  must  rest  with  him  only. 

As  to  the  other  defendants,  the  only  evidence  of  combina- 
tion is,  that  they  surrendered  the  property  purchased  ;  but 
Eddy  refused  to  do  this,  for  his  own  reasons,  until  the  res- 
pondent had  secured  him  for  the  debt  due  from  his  son.  Ed- 
dy denies  all  combination  ;  yet,  says  the  Chancellor,  "  he 
was  there  with  gold  in  his  pocket ;"  and  a  circumstance,  not 
inconsistent  with  the  most  perfect  innocence,  is  made  to 
overturn  the  solemn  denial  contained  in  his  answer. 

The  hardship  of  the  case  is  not  an  objection  at  law,  or  in 
equity.  If  you  allow  this  consideration  to  prevail,  what 
limits  can  you  prescribe  to  the  rule,  which  shall  save  it  from 
the  most  pernicious  consequences  ?  It  must  be  applied  by 
the  arbitrary  views  of  men,  and  rest  upon  the  mere  discre- 
tion of  different  Chancellors ;  and  no  one  can  advise  whether 
the  rights  of  the  party  are  secured  by  law. 

If  the  sale  was  legal,  there  is  no  doubt  that  the  bond  and 
mortgage,  and  the  note  to  Eddy,  were  valid.  The  purcha- 
sers, as  the  consideration  for  these  instruments,  relinquished 
a  valid  title  to  property  worth  $1900.  To  this  amount,  at 
any  rate,  the  instruments  are  good. 

But  suppose  the  sale  voidable,  yet  we  Insist  the  mortgage 
should  bo  sustained.  We  have  to  regret,  that  our  points  upon 
this  head  were  dismissed  by  the  Chancellor,  with  a  passing 
remark,  and  evidently  without  undergoing  any  thing  like  a 
serious  examination.  Equity  will  not  interfere  and  set 
aside  a  specialty,  an  instrument  of  a  very  solenm  nature  in 
the  eye  of  the  law,  upon  light  or  doubtful  causes.  This  is 
a  well  settled  rule,  from  which  a  Court  of  Chancery  should 
never  depart.  It  is  not  likely  that  the  mortgage  would  ever 
have  been  thought  of  by  M'Donald,  had  not  the  respondent 
proposed  it  to  him.  He  did  not  seek  this,arrangement,  pro- 
bably supposing  that  the  money  would  be  paid  on  his  arrival 
at  the  place  of  sale.  His  sole  object,  on  finding  the  respon- 
dent unprepared,  was  to  make  advantageous  purchases.  Ed- 
dy had  the  same  object  in  view,  in  reference  to  his  own  in- 
terests ;  and,  whatever  may  be  the  complexion  of  this  affair 
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in  Tehtion  to  MDonald  and  Oriffeth,  it  is  perfectly  unex- 
ceptionable so  far  as  Eddy  is  coucerned.  If  there  was  any 
haste  and  coercion,  it  was  not  on  the  part  of  the  appellants, 
but  is  imputable  solely  to  the  respondent's  own  friends  and 
advisers.  The  rights  of  the  appellants  grew  out  of  the  law, 
which  the  respondent  was  bound  to  know.  He  acted  with 
bis  eyes  legally  open ;  and  no  doubt  he  perfectly  under-^ 
stood  his  rights,  for  his  counsel,  Richard  M.  LivingstoUi 
was  present,  advising,  assisting,  and  witnessing,  the  very 
paper  which  the  respondent  is  now  attempting  to  impeach. 
Can  such  a  paper  be  set  aside,  without  the  clearest  proof  that 
Livingston  acted  fraudulently  and  coUusively  ?  Securities 
executed  even  by  a  prisoner,  in  close  confinement,  are 
boiden  valid,  when  done  upon  the  deliberate  advice  of  coun« 
•el. 

The  mortgage  was  executed  upon  a  full  and  valuable 
consideration.  This  consideration  consisted  of  five  differ^ 
ent  subjects,  1.  The  relinquishment  of  property  purchased 
at  the  sale.  2.  A  release  of  the  balance  due  upon  the  re-' 
/^levfii  judgment.  3.  The  assignment  of  the  debt  due  from 
the  son  of  the  respondent,  upon  the  judgment  of  $1600, 
and  the  note  of  $800  endorsed  by  Boyce.  4.  A  release  of 
all  demands  against  tlie  son.  6.  And  a  release  of  all  de^ 
mands  against  the  respondent 

Here,  then,  the  transaction  was  not  only  lawful  in  itselfi 
but  rested  upon  the  most  ample  consideration.  This  clear^ 
ly  distinguishes  the  case  from  those  cited  by  the  Chancellori 
bottomed  upon  inadequacy  of  consideration.  Had  the, 
mortgage  been  voluntary,  no  question  could  have  arisen. 
The  consideration  of  releasing  and  quieting  controversies 
between  the  parties  would  have  been  enough,  per  se^  to 
have  sustained  the  proceeding. 

It  is  founded  not  only  upon  the  considerations  we  have 
mentioned  but  another  is  added.  We  find  it  resulting  in  a 
family  arrangement,  by  which  the  respondent  is  to  deduct 
what  he  pays  .for  his  son,  from  the  share  which  the  latter  ex- 
pected in  his  father's  estate.  The  simple  discharge  of  the 
debt  due  from  the  son,  was  a  sufficient  consideration  \{e) 
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and  the  Court  of  Chancery  would  have  carried  the  arrange- 
ment into  effect,  as  an  advancement  to  the  son,  after  Neil- 
son's  death.  Thus  the  contest  is  with  John  Neilson, 
juu.  the  real  debtor.  We  stand  in  the  light  of  a  fair  credi- 
tor, having  obtained  a  legal  advantage ;  and,  in  such  a  case, 
tho*  the  equity  be  equal.  Chancery  will  not  strip  us  of  our 
security,  nor  scrutinize  closely  the  manner  in  which  it  was 
obtained.  But  the  equity  is  not  equal.  It  is  all  on  our  side. 
Our  claim  is  good,  as  a  matter  of  abstract  justice ;  and,  even 
if  the  advantage  has  been  obtained  unfairly,  equity  will  not 
deprive  us  of  it.(/)  It  is  true,  the  case  which  we  cite  from 
Vernon,  is  since  provided  for  by  a  clause  in  the  English 
bankrupt  law ;  but  the  principle  is  not  impaired,  and,  with 
the  case  itself,  it  is  retained  in  our  system.  Thus  the  lips 
of  this  respondent  and  his  son  should  be  closed,  though  the 
rigid  rules  of  law  might  not  have  put  the  matter  in  the 
same  shape  as  that  in  which  the  parties  have  placed  it. 

At  any  rate,  the  respondent  should  account  for  the  avails 
of  the  raft  which  was  sold  by  an  executory  assignment 
fifom  the  son  to  M'Donald,  but  in  the  recovery  of  which  the 
latter  was  defeated  by  the  respondent,  upon  the  technical 
objection  that  it  had  not  been  delivered.  He  pocketed  the 
avails,  with  the  avowed  intent  of  defeating  M'Donald  in  his 
attempt  to  recover  the  debt  of  his  son.(^)  A  judgment 
against  the  son  was  purchased  in  by  these  avails,  a  sham 
sale  upon  execution  follows,  still  farther  16  defraud  us  of 
our  debt,  and  the  replevin  suit  is  the  consequence.  By  these 
operations  another  successful  fraud  was  practised  upon 

U8.(A) 

He  who  comes  to  ask  equity  must  do  equity.  He  must 
come  with  clean  hands.(t)  In  2  Cas.  in  Ch.  15,  it  is  said, 
"  Iniquity  takes  away  equity,"  and  in  the  case  of  Wardour  et 

(/)  SmaUv,  Braekleyj  2  Vera.  602.  Sir  John  Fagg't  ea$e,  1  Eq.  CaiL 
Abr.  354.  Stapleton  v.  Stapleton,  1  Atk.  10.  PuUen  v.  Ready,  2  id.  591. 
Stepheng  v.  Bateman,  1  Br.  Ch.  Rep.  25. 

(g)  For  the  facts  in  relation  to  this,  tee  the  introdaction  to  the  opinion  of 
the  Ch.  Joftice,  poet,  and  vid.  M  *Donald  v.  Hewit,  15  John.  348,  for  the 
gronnd  taken  at  law. 

(k)  For  particulars,  see  also  poet,  the  introdaction  to  the  opinion  of  the 
Ch.  Jnstice. 

(t)  Cadman  v.  Homer,  18  Vea.  Jan.  11. 
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ttjt.  V.  Beresfcrd  ei  ux.{j )  the  defendant  had  altered  a  bun-     a.lbany, 
die  of  papers  relating  to  the  plaintiflPs  demand,  which  was     ^^^  ^^^' 
entirely  distinct  from  that  of  the  defendant ;  and  for  this     M'Donaid 
firaud  the  Court  disallowed  the  whole  of  the  defendant's  de-      Neilion. 
mand  to  £2300,  though  it  was  fully  proved,  and  though  he 
swore  that  he  had  produced  all  the  papers.    The  same  rule  453,         *"^ 
pieyails  at  law.(/:)    So,  misrepresentation  disqualifies  a  per-     (*)  Vin.  Ab. 
8on  to  ask  for  relief  (/)    This  is  the  uniform  language  of  the  1.  \hodaU^. 
books,  firom  the  earliest  history  of  the  Court  of  Chancery  to  JTjf "» GoW«^ 
this  day.    We  ask  its  application  to  the  present  case,  it  the  ham,  J. 
Court  are  satisfied  that  here  has  been  iniquity  on  the  part  y.  ^or,^"^8 
rfNeilson.  v~- n- 

Again  :  where  both  parties  are  equally  guilty,  the  case  of 
the  defendant  is  to  be  preferred.  He  is  in  possession.  At 
most,  we  have  stretched  the  law  in  order  to  avoid  the  effect 
of  a  gross  imposition  upon  us.  Our  offence  is  no  more  than 
the  having  opposed  force  to  the  devices  and  machinations 
of  fraud.  Force,  in  itself,  cannot  be  successfully  vindicated 
upon  any  groimd ;  but  where  it  has  resulted  in  justice,  that 
justice  which  is  administered  by  a  Court  of  Equity,  should 
leave  the  parties  where  it  finds  them — to  their  legal  rights. 
There  may  be  extreme  cases,  like  that  of  Hercules  and 
Cacus,  the  former  <»f  whom  was  celebrated  by  the  bard  of 
Mantua,  for  having  relieved  mankind  from  depredation  and 
robbery,  by  the  forcible  destruction  of  the  latter. 

We  call  for  the  application  of  those  rules  of  a  Court  of 
Equity,  with  which  the  books  abound,  giving  assurances  of 
protection  to  the  holder  of  legal  rights,  though  they  may 
not  have  been  obtained  with  perfect  fairness,  till  the  anta- 
gonist from  whom  they  have  been  wrested  shall  do  equity 
on  his  part.  There  never  was  a  case  in  which  they  could 
more  properly  be  applied.  We  call  upon  this  Court  to  pro- 
nounce whether  these  maxims  are  to  encumber  our  books, 
as  a  dead  letter,  or  be  applied  to  their  legitimate  purposes — 
whether  they  are  merely 

*'  To  keep  the  word  of  promise  to  the  ear, 
But  break  it  to  the  hope.'* 

Again  :  the  respondent  was  perfectly  silent,  and  delayed 
his  application  for  redress  till  his  son  was  discharged  under 
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ALBANY,    the  insolvent  act,  thereby  producing  a  material  change  in 
Dec.  1823.    ^^^  ^gj^^g     rpj^^  objection  of  delay  is  sufficient.    No  posi- 


M'Donaid     tive  act  of  dereliction  is  necessary  to  defeat  the  claim.    We 

Neiiton.      can  never  be  reinstated  in  our  rights,  in  consequence  of  the 

delay  and  insolvency;  and  the  Chancellor  ought  not  to 

have  interfered  to  set  aside  the  mortgage,  without  being 

Ci?*2i5^*S  able  to  place  the  parties  where  they  stood  orginally.(7;>) 

eA        '         The  1  Madd.  Ch.  215,  lays  down  this  rule,  and  illustrates 

it  by  a  case  arising  upon  marriage  articles. 

We  also  have  a  right  to  complain,  that  the  respondent 
was  not  compelled  to  deliver  up  the  release  of  all  demands 
which  IMTDonald  executed.  We  were  not  only  bound,  by 
the  decree^  to  give  up  the  bond  and  mortgage,  but  the  re- 
lease was  suffered  to  remain  ;  and  we  are  thus  deprived  of 
all  our  original  rights.  Should  we  pursue  the  respondent, 
at  law  or  in  equity,  the  release  may  be  set  up  as  a  defence. 
So  as  to  the  son.  He,  too,  was  discharged  by  the  release. 
Nor  do  I  see  how  the  latter  release  can  be  avoided  by  this 
proceeding.  The  son  is  not  a  party,  and  cannot  be  affected 
by  the  decree. 

Another  objection  is,  that  the  respondent  was  not  required 
■  to  account  for  the  property  of  which  we  were  defrauded  by 
his  management  in  relation  to  the  raft,  and  the  replevin  suit. 
We  had  a  claim  for  this,  which  was  discharged  by  the  ar- 
rangement. This  is  rejected  by  the  Chancellor,  upon  the 
ground  that  it  could  not  legally  be  set  off  ;  and  he  tells  us 
that  ''  in  the  case  of  spoliation,  under  the  Roman  law,  no 
compensation  was  allowed  to  be  opposed  against  a  demand 
for  restitution,  according  to  the  maxim  of  the  civil,  and 
which  is  that  of  the  common  law ;  spoliatus  ante  omnia 
restituendtuf,  (Pothier  Trait,  des  ob.  s.  689 ;  2  Inst.  714.)" 
He  does  not  quote  Pothier  with  the  proper  limitation.  That 
author  applies  the  maxim  to  cases  of  criminal  plunder,  and 
Ijord  Coke,  in  2  Inst,  applies  it  in'  the  same  way.  It  is 
there  made  to  bear  upon  a  case  of  robbery.  But  the  maxim 
has  no  force  in  a  Court  of  Equity.  There  he  who  comes 
for  equity  must  do  equity.  As  the  Chancellor  applies  the 
maxim,  he  has  violated  it  himself,  in  this  very  decree ;  for  he 
allows  us  to  retain  our  mortgage  as  to  the  replevin  judgment. 
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The  only  diffiBrence  between  us  is  ia  the  extent  of  die  al-    albanTi 
lowance.    He  confines  it  to  the  judgment.    We  wish  it  to     ^^^  ^^^' 
embrace  the  balance  of  goods  in  the  replevin  suit,  together     M'Donald 
with  the  avaib  of  the  raft.    We  go  upon  the  maxim,  that  he      NcioiL 
who  seeks  equity  must  do  equity ;  a  rule  which  applies  even 
where  the  complainant  comes  into  a  Court  of  Chancery  to 
avoid  a  legal  advantage  fraudulently  obtained.(n)    Take  pSw^*^'**  \ 
the  cases  of  usury.    Though  it  be  illeeal  to  exact  a  mort-  WarfL     Rap. 

.     ^       .  196  and  199. 

gage,  covenant,  or  promise,  for  its  pajrment,  yet  the  Chan- 
cellor never  suffers  the  party  to  avoid  the  security,  on  a  bill 
filed,  till  he  has  paid  what  is  justly  due,  a  case  strongly 
analagous  to  the  present.  I  also  refer  the  Court  to  Bates  v. 
Graves  J  (2  Ves.  Jun.  294, 6  ;)  and  Ld.  Cranstown  v.  Johns- 
toUf  (6  Ves.  Jun,  277.)  The  latter  is  a  very  strong  case  of 
surprise  and  severity,  in  a  legal  proceeding,  by  which  a  large 
estate  of  the  complainant  was  divested,  being  sold  to  satis- 
fy a  debt  of  small  comparative  value ;  yet  the  sale  was  con- 
sidered a  security,  and  extended  to  protect  whatever  was 
justly  due  to  t^e  defendant    (3  Yes.  Jun.  170,  S.  C.) 

Van  Vechien  ^  Henry ^  contra,  contended  that  the  decree 
should  be  affirmed —  <« 

1.  Because  the  mortgage  and  bond  to  the  appellant,  Wil- 
liam M'Donald,  and  the  promissory  note  to  the  appellant, 
Seth  Eddy,  set  forth  in  the  pleadings,  were  extorted  from 
the  respondent,  by  a  fraudulent,  oppressive,  and  illegal  sale 
of  his  personal  property,  imder  color  of  legal  process. 

2.  Because  the  appellants  concluded  and  combined  togeth- 
er, in  a' fraudulent  manner,  at  the  sale,  to  effect  such  extor- 
tion. 

3.  Because  the  whole  of  the  appellants'  proceedings  at  the 
sale  manifest  a  fraudulent  and  collusive  determination  to 
coerce  the  respondent,  by  a  wanton  sacrifice  of  all  his  per- 
sonal property,  to  give  the  mortgage,  bond  and  promissory 
note,  in  order  to  avert  such  sacrifice. 

4  That  Franklin  Livingston  and  William  Griffeth  are  in- 
competent  witnesses,  and  that  their  depositions  should  have 
been  suppressed. 
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(o)  Hii  evi- 
dence ii  stated 
6  John.  Ch. 
Rep.  S07. 

(9)  Vid.  id. 
907,  & 


The  statement  of  the  appellants'  case,  by  their  own  coun- 
sel, shows,  a  most  imwarrantable  use  of  a  legal  execution^ 
to  enforce  a  claim  foreign  to  the  object  of  it  By  an  undue 
influence  over  the  officer,  M'Donald  buys  about  2000  dollars 
worth  of  property  for  about  8300,  under  pretence  of  secur- 
ing a  debt  with  which  the  respondent  had  nothing  to  do. 
Is  it  honest  to  use  an  execution  for  such  a  purpose  ?  We 
are  proud  to  be  strangers  to  such  honesty.  If  the  appel- 
lants have  gone  beyond  the  law,  where  is  the  propriety  of 
quieting  them  in  the  possession  of  what  they  have  thus  ac- 
quired 1  This  should  have  been  thought  of  when  "  clean 
hands"  are  talked  about.  No  doubt  the  motive  was,  as  is 
virtually  admitted,  the  want  of  any  other  remedy,  Neilson's 
sin  was,  that  he  was  a  wealthy  farmer,  his  insolvent  son 
owing  M'Donald,  who  could  not  recover  his  debt  except 
from  the  father. 

'  The  respondent  was  absent ;  the  Deputy  could  have  felt 
no  alarm,  and  yet  he  advertises  immediately.  Why  was 
this  done  ?  He  was  not  pressed  by  the  return  of  the  exe- 
cution ;  for  the  return  day  was  not  till  the  next  January 
term.  But  it  is  said  he  had  a  right  to  do  so.  We  com- 
plain that  he  did  not  act  with  a  view  to  do  rights  but  wrong, 
in  fevoring  M'Donald's  illegal  views.  It  is  admitted  that 
a  contrary  course  would  have  been  liberal  and  humane.  If 
so,  it  was  his  duty  to  follow  it.  He  does  not  pretend  to 
have  apprehended  any  danger :  he  asks  no  receipt,  leaves  the 
property  upon  the  respondent's  premises,  who,  as  appears  on 
all  hands,  was  a  wealthy  farmer,  with  a  lai^  real  estate  up- 
on which  the  judgment  was  a  lien.  Yet  the  personal  pro- 
perty is  seised,  advertised,  and  set  up  for  sale  in  the  course 
of  nine  days. 

We  are  told  that  the  Deputy  did  his  duty  in  pursuing 
M'Donald's  directions.  This  we  deny.  He  was  the  officer  of 
the  Court.  All  his  execution  required  was,  that  he  should 
have  the  money  forthcoming  at  the  return.  But :  he  does 
not  put  his  conduct  on  the  ground  of  duty.  He  explained 
his  object  to  Hunter,  the  witness.(o)  It  was  to  prosecute 
the  sale  with  rapidity,  and  complete  it  before  the  respon- 
dent's return.    His  explanation(p)  of  the  conversation  with 
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Hunter  is  not  satisfactory,  and  does  not  take  from  the  force 
of  his  evidence.  Indeed,  there  is  no  doubt  of  his  purpose. 
Yet  his  conduct  is  called  legal.  Was  it  his  duty  to  do  more 
than  collect  the  money?  If  not,  when  he  did  more,  he 
was  acting  illegally.  It  was  a  prostitution  of  his  office,  and 
he  became  an  oppressor.  He  resisted  all  delay  even  for  a 
few  hours,  within  which  the  respondent  might  have  procur- 
ed the  money.  Was  this  good  faith  ?  The  property  was 
set  up  at  the  hour  of  sale,  and  then  comes  the  demand  of 
specie.  Did  M'Donald  want  this?  No.  He  wanted  s^pecie 
in  prapertyj  to  sell  and  re-imburse  himself  for  the  losses  he 
had  sustained  by  the  son  of  the  respondent.  His  avowed 
purpose  was  to  put  the  money  out  of  the  respondent's  power, 
with  a  view  to  this  object  With  these  motives,  he  issues 
corresponding  orders  to  the  Deputy,  a  willing  officer,  who 
obeys  them.  Was  not  this  in  derogation  erf  every  rule  of 
light  ?  The  courts  of  justice  were  open  fur  redress  against 
the  respondent.  Why  not  resort  to  them?  Because  there 
was  no  claim  which  could  be  enforced  there.  Here  was 
concert  between  M'Donald  and  the  Deputy,  at  least,  for  the 
same  object  The  excuse  that  the  latter  was  accountable 
for  delay  is  merely  colorable.  The  circumstances  speak  a 
language  which  cannot  be  done  away  by  such  a  pretence. 
The  whole  transaction  carries  management  and  concert  upon 
its  fece.  The  demand  of  specie  was  most  rigidly  enforced, 
and  the  acceptance  of  the  bond  and  mortgage  show  the 
view  with  which  this  affair  was  conducted. 

Admitting  the  right  to  demand  specie,  was  it  fair  to  do 
fliis  under  the  circumstances,  and  under  the  usual  advertise- 
ment ?  The  party  and  bidders  had  a  right  to  presume  it 
would  be,  as  usual,  for  current  bills.  Suppose  current  bills 
had  been  tendered,  would  not  refusal  have  been  a  surprise, 
against  which  relief  should  be  granted  ?  Was  it  not  the 
duty  of  the  Deputy  to  have  refu:<ed  proceeding,  and  given 
time  on  account  of  the  surprise  ?  A  man  must  exercise 
even  a  legal  right,  so  as  not  to  produce  surprise.  Here  was 
a  virtual  suppression  of  truth.  The  intention  to  demand 
qiecie  (a  thing  very  unusual)  was  not  made  known  till  the 
BKHiient  of  sale,  and  if  the  officer  was  ignorant  before,  he 
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▼. 
Neilaon. 
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ALBANY,    knew  enough  after  the  great  sacrifice  produced  by  this  do- 
Dec.  1823.    jjjj^^^j  q^  ^q  gj^jg  ^^  Walker,(9)  to  warn  him  of  his  duty. 


M'Donaid     It  is  not  unusual  for  Courts  of  Equity  to  relieve  against  fraud 
Neiiion.      and  surprise  like  this.    Every  security  arising  from  such  a 
proceeding,  is  void. 
3QgJ      '    *        But  it  is  said  here  is  no  evidence  of  fraudulent  combina- 
tion.   There  is  certainly  something  much  like  combination 
between  M'Donaid  and  the  Deputy.      The  former  com- 

mands,  and  the  latter  executes.      M'Donaid  declared  that 
^r)  VmL  id  u  jjg  ^yg^  ^^  ^  rpyj.j^  ^j^g^^  jg^y  .„^y.j  ^^^  Yie  fulfilled  the  office 

of  a  Turk  in  command.  The  officer  was  the  Janissary  who 
did  execution,  and  the  respondent  was  the  victim.  F.  Liv- 
ingston had  no  interest  in  the  execution.  He  was  a  party 
pro  forma;  yet  he  bid  for  M'Donaid,  bought  in  with  great 

(*)  VIA  id.  sacrifice,  and  gave  up  his  purchases  on  the  settlement.(5) 
He  knew  all  that  transpired.  In  what  other  light  then,  does 
he  stand  than  as  a  coadjutor  ?  His  becoming  a  volunteer  in 
the  fraud  does  not  exempt  him,  but  aggravates  his  guilt 
Every  case  of  fraud  must  be  drawn  from  a  chain  of  facts 
and  circumstances.  You  can  rarely  obtain  a  direct  avowal ; 
but  when  parties  act  in  concert  to  efiect  a  fraudulent  object, 
the  law  imputes  combination. 

As  to  Eddy,  if  he  is  not  implicated,  this  does  not  afifect 
the  bond  and  mortgage.  But  he  went  to  the  auction  with 
the  same  views  as  M'Donaid.     He  sets  forth  his  views  in 

(t)  Vid.  id.  the  answer.     It  was  to  make  advantageous  purchases,(^) 
^^^  founded,  not  on  the  respondent's  poverty,  but  on  specie. 

How  should  he  know  of  the  specie  demand,  unless  he  had 
been  secretly  informed  of  it?  He  goes  prepared  with  gold 
in  his  pocket — he  does  not  deny  that  he  understood  or  had 
heard  it  hinted  that  specie  would  be  required,  and  he  too  join- 

(«)  Vid.  id.  ed  in  surrendering  the  purchase.(w)  He  heard  and  knew 
what  was  going  forward,  and  participated  in  it. 

But  it  is  said,  that  notwithstanding  the  surprise,  the  sac- 
rifices made,  and  advantages  gained,  and  though  the  sale 
might  have  been  unusual  and  oppressive  on  the  part  of  M'- 
Donaid ;  yet  that  his  admissions  and  avowals  in  the  answer, 
showing  his  own  object,  are  not  evidence  against,  nor  can 
they  be  made  to  reach  his  co-appellants.    This  is  concededf 
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90  far  as  his  answer  alone  is  concerned,  if  it  could  be  dis-    albany, 
connected  with  what  was  notorious  at  the  sale.  1^-  *®^- 

The  demand  of  specie  effectually  prevented  all  compe^      M'Donaid 
tition  at  the  sale,  and  it  is  well  settled,  that  where  a  party       i^^jil^n. 
takes  measures  to  effect  such  a  purpose,  this  renders  the  sale 
Toid.    The  law  is  jealous  of  sales  on  execution,  and  exacts 
the  utmost  fairness  and  integrity  from  the  officers  and  par* 
ties  who  conduct  thenL(t?) 

The  denials  do  not  meet  the  substance  of  the  charge,.  gUrw^^  4 
They  do  not  deny  that  the  object  was  a  sacrifice  of  proper-  John.  Ch.  Rap. 
ty  equivalent  to  the  debt  of  the  son.    The  bond  and  mort*  j^^^  ^,  c„, 
gage  accomplished  tliis  object.    The  same  exertions  and  !!*^'o^  i?^^ 
course  of  things  existed  as  if  there  had  been  an  express  «on  v.    Dey- 
agreement  and  co-operation.    No  matter,  then,  that  here  are  f^^  ®  ^^[ 
four  denials,  for  which  accumulative  strength  is  claimed ;  Jttckmm      v. 
but  if  they  were  unequivocal,  such  an  effect  is  not  due  to  joh^.  3^2,  per 
them.    As  one  answer  is  not  evidence  against  the  other,  so  ^"'iir?]^'^ 
it  is  not  evidence  for  the  other.    Each  stands  by  itself.    The  John.  Ch.  Rop. 
body  of  evidence  which  we  present,  contradicting  one,  equally  ^^^^^^y 
contradicts  all.    Besides,  being  parties  charged  with  fraud,  59.  Exeeutora 
are  not  the  appellants  subject  to  the  imputation  of  wanting  Counfe,^      4 
credibiUty,  like  a  witness  before  a  jury  in  ordinary  cases?  branch,  403. 
All  the  prominent  facts  are  admitted  as  having  taken  place 
in  their  presence.    At  least,  they  are  not  denied,  nor  are 
they  falsified  by  any  of  the  evidence. 

If,  then,  the  sale  was  illegal,  it  indubitably  follows,  that 
the  bond  and  mortgage  are  void.  By  the  terror  and  tyranny 
of  the  sale,  the  Chancellor  means  its  unusual  nature  and 
oppressive  effect,  leaving  the  respondent  without  reasonable 
time  to  avoid  it  according  to  his  real  ability,  by  the  abuse 
and  perversion  of  legal  process.  The  sale  was  still  going 
forward  when  proposals  of  settlement  were  made ;  his 
house  was  about  to  be  ransacked,  and  farther  sacrifices 
made.  Shall  we  be  told  that  this  terror  from  the  sacrifice 
of  property  will  not  avoid  a  contract  ?  That  this  is  not  the 
legal  definition  of  duress  ?  A  Court  of  Equity  will  avoid 
contracts  for  fraud  or  oppression  of  any  kind. 
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ALBANY, 
Dec.  1833. 

M'Donald 

Neilaon. 


(to)  In  6  JohxL 
Ch.  Sep.  310, 

II.  He  cites 
Proof  V. 
HineOf  Cas. 
Temp.     Talb. 

III.  Gould 
y.  Okedeut  3 
Br.  P.  C.  560. 
Kenriek  v. 
Hudoont  6  id. 
614  ThomhiU 
y.  Evant,  3 
Atk.  330,  and 
Niehollo  y. 
NieholU,  1 
Atk.  409. 

(x)  Poth. 
Trait  dea  ob. 
a.  589.  3  Inat 
714  1  Mad. 
Ch.314. 


Was  there  an  adequate  consideration  ?  The  respondent 
received  nothing  from  Eddy.  He  relinquished  his  pur- 
chase, it  is  true,  but  this  was  nothing,  being  illegal  and  void. 
The  debt  of  the  son  cannot  be  taken  into  the  account,  for 
the  father  was  not  answerable.  If  he  was,  why  resort  to  vio^ 
lence  ?  Why  not  go  into  Court  ?  But  as  to  M'Donald,  it 
is  said  he  gave  up  a  note  against  the  son,  endorsed  by  Boyce, 
with  a  judgment  against  the  respondent.  This  judgment 
is  protected  by  the  Chancellor.  It  is  to  be  paid ;  and  as 
to  the  note,  both  maker  and  endorser  were  insolvent.  If 
they  had  not  been  so,  M'Donald  would  have  been  under  no 
necessity  of  taking  this  course. 

It  is  said  the  mortgage,  &c,  were  given  by  advice  of  coun- 
sel and  friends ;  but  why  was  this  advice  given  ?  In  conse- 
quence of  the  very  oppression  and  fraud  complained  of. 
Such  an  act  is  not  voluntary.  Where  is  the  least  volition 
in  the  case  ?  It  is  like  that  of  the  traveller  under  the 
hand  of  the  robber,  who  is  required  to  "  give,  or  re- 
ceive the  contents."  Party,  counsel,  friends,  and  family  are 
all  equally  alarmed.  Indeed,  any  thing  like  volition  is  hard- 
ly pretended  in  the  answer.  Suppose  the  respondent  had 
defrauded  IFDonald?  This  is  not  to  shut  the  doors  of 
justice  against  him.  Even  a  murderer  must  be  tried  and 
executed  according  to  law. 

What,  then,  is  the  law  ?  Not  of  Hercules  and  the  rob- 
ber, but  of  civilized  society  }  Without  going  into  this  sub- 
ject particularly,  it  is  sufficient  to  refer  to  the  cases  cited  by 
the  ChancelIor,(ir)  and  particularly  to  those  from  Atkyns, 
decided  by  Ld.  Hardwicke,  whence  it  is  plain  that  a  con- 
tract should  be  set  aside  for  any  kind  of  fr^ud  or  oppres- 
sion. In  the  case  last  cited  from  Atkyns,  the  fraud  was 
practiced  under  color  of  legal  process ;  yet  though  legal 
and  regular,  the  Court  of  Chancery  considered  it  a  species 
of  duress. 

It  is  conceded,  that  the  security  should  stand  for  the  val- 
id claim  alone.  As  to  the  other  claims  set  up.  the  maximi 
spoliatus  ante  omnia  restUuendus^  cited  by  the  Chancel- 
lor,(ar)  applies.    That  what  is  illegally,  violently  or  fraud- 
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ulently  obtained,  should  be  absolutely  and  unconditionally  Albany, 
restored,  is  a  rule  not  only  of  the  civil  and  moral,  but  also  ^^'  ^^^' 
of  the  levitical  law.  M'Donaid 

It  may  be  said,  that  violence  to  personal  property  is  not      NeUson. 
that  kind  of  duress  which  shall  avoid  solemn  instruments ; 
but  technical  duress  to  the  person  is  not  necessary  as  a  foun- 
dation for  relief  in  Equity.(y)    In  Fell  v.  Rileyy{z)  the       (y)     Bao. 
the  Court  declared,  that  "fraud  and  imposition  are  excep-  ^^:  Attorney 
tions  to  all  rules  whatsoever."    Equity  will  relieve  against  General  y.  So- 
securities  obtained  in  violation  of  morality.  497^'  p„  q™] 

But  we  are  told  that  the  respondent  is  not  to  be  relieved  Yj^^^\Z' 
because  he  was  forced  to  make  his  will  before  he  gave  the  Ch.  26a  Jae. 
security;  and  much  has  been  said  about  a  family  agreement.  ^^^"J^ 
This  was  produced  by  the  same  violent,  oppressive  cause,  686.  Reigai  y. 
and  the  saihe  sacrifice ;  that  this  was  an  agreement  which  ciT'Rep.  406^ 
equity  will  enforce,  is  begging  the  question.    Violence  lies  P'  ^•?*»  ^^ 

Domeely       y* 

at  its  root ;  and  though  no  injustice  may  have  been  done  to  Poweiu  1  Ves. 
the  rest  of  the  family,  was  there  none  in  compelling  the  ^^i)^^cowp! 
respondent  to  this  premature  arrangement?    But  the  in-  28i. 
justice  is  not,  of  necessity,  confined  to  the  respondent. 
It  may  extend  to  the  other  members  of  the  family,  from 
changes  by  death,  or  the  losses  and  ultimate  insolvency  of 
the  father. 

It  is  said,  that  the  respondent  has  committed  frauds  on 
M'Donaid.  Be  it  so.  But  has  he  committed  any  fraud  in 
this  transaction,  or  any  way  connected  with  it  ?  Suppose 
one  passes  a  counterfeit  bill,  and  after  the  remedy  is  })arred, 
the  injured  person  retorts  by  passing  back  another  in  return, 
will  the  circumstances  of  the  previous  fraud  protect  him 
fifom  the  state's  prison  ?  If  M'Donaid  has  been  defrauded, 
let  him  go  into  a  Court  of  Equity.  The  very  defence  in- 
volves an  admission  that  he  has  stretched  the  law.  The 
statute  allows  a  set  off  of  debts,  but  it  has  extended  no  far- 
ther. To  receive  other  claims  as  a  set  off,  would  be  to  make 
every  man  his  own  avenger.  You  can  never  allow  this, 
then,  by  the  way  of  set  off,  unless  you  assume  legislative 
power,  and  extend  the  law  to  a  case  from  which  it  has  plain- 
ly been  withholden  by  the  legislature. 
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ALBANY,        But  here  is  no  fraud  on  the  part  of  the  respondent,  (the 
__!^1 1_  counsel  examined  the  evidence  upon  this  point,)  or  if  othcr- 


M'Donaid     wise,  the  account  on  this  subject  was  long  since  closed  by 
Neiiion.      the  vaiious  law  suits  between  the  parties ;  or  being  long  an- 
tecedent to  the  bond  and  mortgage,  it  comes  back  to  the 
question  of  set  off. 

The  set  off  is  not  in  issue  by  the  pleadings,  and  nothing 
is  better  settled  than  that,  in  Chancery  as  well  as  at  law, 
the  recovery  or  defence  must  be  secundum  allegata  et  pro- 
(a)  Jaiiwti^  hata.[a)    This,  alone,  would  be  a  fatal  objection  to  the  de- 
John.      RejK  fence,  if  technical  ground  were  necessary.    But  the  objec- 
^*^'  tions  resting  upon  general  principles  are  equally  strong. 

Aside  from  the  principle,  which  the  Chancellor  has  estab- 
lished upon  authority  not  to  be  shaken,  that  what  is  obtain- 
ed by  fraud  must  be  absolutely  restored,  the  rules  in  rela- 
tion to  set  off  are  equally  plain  against  the  admissibility  of 
the  cross  claims  insisted  on  by  M'Doni^d.  What  are  these 
rules? 

At  common  law,  there  was  no  set  off.    It  should  be  borne 
in  mind  that  this  is  a  proceeding  to  redress  a  tort.    The  na- 
..  •,  ture  of  the  respondent's  claim,  and  those  attempted  to  be  in- 

Set  off,  17.  troduced  against  it,  equally  forbid  the  set  off.  To  warrant 
Keder  *▼.  Ad-  *  ^^  ^^  ^Y^  Montague,(6)  "  There  must  be  mutual  dehts.^^ 
awit,  3  Caines'  "A  Set  off  cannot  be  pleaded  to  an  action  upon  a  tort."(c) 
((^  Mont  on  Nor  to  damages  due  upon  a  special  agreement.((2)  In 
Set  off,  19.  ffoipici  ci  ai  V.  StricklandSe)  which  was  covenant,  and  an 
Bowne, .  3  attempt  to  set  off  damages  for  breaches  in  the  same  cove- 
150,  issf*?!  ^^^t,  Ld.  Mansfield  said,  "  I  take  this  plea  to  be  merely  for 
vS^  ▼•  the  purpose  of  delay.  The  act  of  parliament,  and  the  rea- 
Rep.  378.  ^  son  of  the  thing,  relate  to  mutual  debts  only.  These  dama- 
(€)  Cowper,  ggg  ^^  jjQ  debts.  An  indebitatus  assumpsit  could  not  be 
(/)  6  T.  R.  brought  for  them."  The  same  point  was  determined  ac- 
^)  4  John,  cordingly,  in  Weigall  v.  Water s^{f)  and  Livingston  v. 
Ch.  Rep.  287.  Livingston,  in  equity. (g^)  Indeed  the  rule  is  the  same  both  at 
▼.  Ltfo^^  law  and  in  equity.(A)  Evans  in  his  commentary  on  Po- 
351°*  3M^9*  ^^^^^(O  says  that,  "  by  the  common  law  of  England,  if  the 
36o|  and'  the  plaintiff  was  indebted  to  the  defendant  in  as  much  or  more 
thT^^l  Jt  than  the  defendant  was  indebted  to  him,  it  was  no  defence." 
quoted.  He  places  the  right  of  set  oft'  upon  the  stat.  2  and  8  Geo. 

Poth.  112.     '2,  enacted  here  ;  and,  as  appears  by  several  of  the  author- 
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ALBANY, 
Dec  1893. 

M'I>oiiald 

V. 

Neikon. 
0)  1  id.  410. 


ities  which  we  have  cited,  the  construction  upon  ours,  and 
the  English  statutes  has  always  been  the  same.  It  is  from 
Pothier's  head  of  set  off  or  compenscUion,  as  it  is  called  in 
the  civil  law,  that  the  Chancellor  has  taken  the  maxim 
complained  ot  as  inapplicable.  Pothier,(J)  introduces  it 
by  saying,  that,  <'  in  the  case  of  spoliation,  no  compensation 
can  be  opposed  against  the  demand  for  the  restitution  of  the 
things  of  which  any  person  has  been  plundered,  according 
to  the  well  known  maxim,  spoliatus  ante  omnia  restituen- 
dus.  y.  SebasL  de  Medids  Tract,  de  Campens,  P.  2,  s. 
28."  Let  it  not  be  said  that  the  claim  here  comes  in  any 
other  character  than  that  of  a  set  off.  M'Donald  claims  to 
bcld  a  mortgage  on  account  of  a  debt  which  the  respondent 
had  assumed. 

The  decree,  then,  equitably  places  the  parties  where  they 
were,  and  throws  them  back  upon  their  legal  and  equitable 
rights,  as  they  stood  before  the  sale.  M'Donald  is  deprived 
of  nothing  but  what  he  obtained  illegally.  Here  is  no  pre- 
tence, therefore,  for  applying  the  maxim,  that  equity  will 
not  take  away  a  legal  right,  because  there  is  none.  As  to 
the  rights  of  third  persons,  it  may  be  true  that  a  legal  ad- 
vantage will  not  be  rigidly  scrutinized,  though  perhaps  olv 
tained  in  rather  a  questionable  manner.  But,  in  general, 
wherever  one  means  to  protect  himself  by  a  legal  advantage, 
it  must  have  been  obtained  fairly.  And  so  are  all  the  au- 
thorities, if  we  except  Fagg's  case.  This  case  is  no  where 
reported.  It  is  cited  by  the  Chancellor  from  recollection,  in 
Huntington  v.  Chreenville,(l)  and  again  in  Hitchcock  v. 
Sedgunck,{k)  where  it  is  again  stated  from  recollection,  but  l^^  ^  ynn. 
materially  different  in  point  of  fact.  It  is  then  repeated  from  i^- 
Yemon,  in  the  1  Eq.  Cas.  Abr.  354.  It  was  but  slightly  ad- 
verted to  in  both  instances,  and  as  the  case  is  stated  in  the 
2  Yemon,  had  the  legal  advantage  there  supposed  been  en- 
joyed, it  would  have  been  a  reproach  to  the  administration  of 
justice. 

The  objection,  that  we  should  come  with  clean  hands, 
proceeds  with  an  ill  grace  from  a  man  whose  hands  are 
ctained  with  fraud,  and  one  who  has  driven  us  here  for  re- 
lief. The  maxim  relied  upon,  that  when  both  parties  are 
equally  guilty,  the  Court  will  not  interfere  between  them. 


(1)  1  Yam. 
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but  leave  them  to  hold  what  they  have  acquired,  might  just 
as  well  have  been  applied  to  our  side,  to  show  that,  having 
been  successful  in  the  Court  below,  this  court  should  leave 
us  in  possession  of  the  decree  which  we  have  obtained. 

The  delay  is  no  objection.  Nothing  short  of  the  statute 
of  limitations  can  come  in  this  shape,  and  it  is  enough  that 
there  has  been  no  act  confirmatory  of  the  sale  or  securities. 
The  insolvency  and  assignment  of  the  property  of  J.  Neil- 
son,  jun.,  does  not  vary  the  case.  The  assignment  to  the 
father  was  m  trust,  for  all  the  creditors^  of  whom  M'Donald 
is  one ;  and  the  inventory  and  discharge  did  not  take  place 
till  after  the  bill  was  filed. 

The  releases  are  a  part  of  the  assignment,  and  the  bond 
and  mortgage  are  the  consideration  of  both.  The  latter  be- 
ing done  away,  both  the  release  and  assignment  cease  to 
operate. 

Lastly,  Griffeth  &  Eddy  are  not  competent  witnesses. 
They  are  charged  as  coadjutors,  and  are  liable  for  costs. 
This  is  called  a  contingent  interest.  The  same  rule  would 
make  every  defendant  a  witness.  His  interest  is  contingent, 
in  the  same  sense  ;  for  it  is  not  known  till  judgment.  The 
true  rule  is,  that  where  the  evidence  puts  them  on  their  de- 
fence, they  are  incompetent.  Their  testimony  then  becomes 
necessary,  in  exculpation  of  themselves.  Besides,  F.  Liv- 
ingston was  a  party  to  the  execution.  He  had,  in  this  point 
of  view,  an  interest  independent  of  being  a  particepsfrau- 
(I)  6  John,  rffj.  The  case  of  Teiman  v.  TFtfaon,(Z)  and  Wooddye  v. 
(hi)  ifoy,  59.  BaUy,{m)  show  that  we  might  have  made  GriflFeth,  the  de- 
puty, a  party,  even  in  law.  This  consideration,  alone,  should 
exclude  him. 


T.  J.  Oaklet/j  in  reply.  It  is  not  denied,  that  in  the  ab- 
stract, here  has  been  a  severe  and  harsh  exercise  of  legal 
rights.  But  if  it  be  true,  as  set  up  in  the  answer,  that  there 
had  been  a  concert  on  the  part  of  the  respondent  and  his 
son,  with  intent  to  defraud  M'Donald,  which  had  been  car- 
ried into  effect,  the  case  then  presents  no  violation  of  mo- 
rality, in  his  attempting  to  avail  himself  of  a  legal  advan- 
tage to  redress  the  injury. 
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Before  we  examine  the  case,  we  ought  to  determine  what    albany, 
witnesses  are  to  be  heard.     Are  Griffeth  and  Ijivingston     P^c.  1823. 
competent?    It  is  said  not,  because  they  are  chained  with      M'Donald 
fiaudulent  combination.      But,  in  this  way,  all  witnesses       Nelboii. 
may  be  disqualified  by  a  complainant.    The  allegation  in 
the  bill  is  not  enough  to  produce  such  an  effect.    No  decree 
is  prayed  against  them ;  and  they  have  no  control  over  the 
bond  and  mortgage,  the  subject  matter  of  the  suit.    Their  in- 
terest, then,  must  depend  upon  their  situation,  as  it  appears 
from  the  evidence.(n)    As  to  costs,  they  can  be  in  no  dan-     («)  Piddoek 

V  Aroioit  3  P 

ger,  for  the  mortgage  is  retained  in  the  decree,  to  the  amount  Wms.  2^ 
of  the  judgment,  and  it  is  agreed  to  have  been  retained  pro- 
perly.    This  is  abundantly  sufficient  to  discharge  all  costs* 
But  the  doctrine  is  settled  in  favor  of  their  competency.(o)     (o)  Bebee  et 
Even  a  guardian,  ad  litem^  for  the  complainant,  is  not  in-  jf^^^  '^r  j^^ 
competent,  though  liable  to  costs,  if  they  are  decreed  ;    and  York,  i  John. 
die  reason  is,  because  the  costs  are  within  the  discretion  of  Spencer/  J., 
the  Chancellor :  they  are,  therefore,  considered  contingent.(p)  ^^  *^  ^ 
The  case  of  Cotton  v.  Luttrel,{q)  is  directly  in  point.     So  577,  a 
is  the  case  of  Man  v.  Ward,{r)  and  these  cases  go  upon  ^.  Lup^il^ 
the  general  rule,  that  where  no  decree  can  be  had  against  J®*»-  ^  R^P- 
defendants,  where  they  are  not  substantial  parties,  there      (f)  i  Atk. 
they  are  admissible.(^)    Their  interest  is,  in  such  cases,  en-  ^^'    ^  .  ^ 
tiiely  contingent.  saa 

It  is  not  questioned,  that  by  a  concurrence  of  accidental  r.^Conan^ 
circumstances,  we  have  been  enabled,  through  a  rigorous  ^f  ^*«j^- 
ezertion  of  legal  right,  to  redress  previous  injuries.  But  350/1.  Wkit^ 
much  labor  has  been  exerted,  to  prove  what  we  do  deny,  J^^J  y  ^ 
viz.  that  there  was  a  preconcert  among  the  appellants,  to  Bea.  549, 550. 
effect  this  purpose.  Yet  this  is  equally  immaterial,  if  our 
acts  were  legal. 

But  take  the  other  view  of  the  subject.  Suppose  combi- 
nation material — the  rule  is,  that  the  answer  of  one  defen- 
dant is  not  evidence  against  the  other.  Both  at  law  and  in 
equity,  a  man  is  not  implicated  by  the  declarations  of  anoth- 
er, unless  he  is  present,  and  either  assents  or  does  not  con- 
tradict them.  Another  rule  is,  that  where  a  fact  is  chained, 
but  denied,  in  order  to  do  it  away,  there  must  be  a  contradic- 
tiou  by  two  witnesses ;  and  the  Coiurt  will  never  presume 
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more  from  given  circumstances  than  is  necessary  to  accomit 
for  them.  Now  the  only  charge  of  combination  is  with  a 
view  to  compel  an  assumption  of  J.  Neilson  junior's  debts. 
There  is  not  a  particle  of  pretence  that  this  was  ever  an  ob- 
ject of  either  of  these  appellants.  They  never  expected  it. 
They  expressly  and  solemnly  deny  this,  and  it  must  be  made 
out  by  more  than  one  witness.  Where  a  charge  in  the  bill 
is  explicitly  denied,  the  (Jourt  will  not  slightly  reject  the 
answer.  This  denial  is  attempted  to  be  repelled  by  circum- 
stances alone ;  and  there  is  no  proof  whatever,  of  previous 
combination,  with  the  view' alleged,  nor  with  any  view,  ex- 
cept at  one  or  two  insulated  conversations.  One  was  with 
Oriffeth,  before  the  sale,  which  he  explains  away ;  the  other 
with  M'Donald  and  others,  stating  confessions  subse- 
quent to  the  sale.  Both  amount  to  but  little,  and  being  a 
most  suspicious  kind  of  evidence,  at  best,  and  made  without 
the  knowledge  or  assent  of  other  defendants,  should  never 
be  received  to  countervail  the  solemn  denials  set  up  in  the 
answer,  by  any  of  the  defendants.  As  to  Griffeth's  decla- 
rations, admitting  them  to  be  as  sworn  to  by  Hunter,  you 
.  are  to  presume  no  more  than  will  account  for  them ;  and  his 
intent  to  sell  as  rapidly  as  possible,  under  the  direction  of 
M'Donald,  is  all  that  can  be  presumed  within  the  rule.  Ed- 
dy's conduct  is  accounted  for  by  the  fact  that  he  was  bid- 
ding to  secure  a  debt  of  his  own.  This  is  enough,  indepen- 
dent of  the  other  evidence,  which  is  also  strong.  He  offers 
if  his  debt  can  be  paid,  to  advance  the  money,  and  stop  M'- 
Donald's  operations.  He  must  be  implicated,  it  seems, 
merely  because  he  goes,  bids,  and  buys  for  specie. 

But  suppose  the  whole  charge  of  combination  to  be  true. 
Even  if  it  be  illegal,  can  this  affect  a  legal  act  ?  The  de- 
mand of  specie,  and  the  respondent  being  a  rich  man,  worth 
$20,000,  form,  it  seems,  the  law  of  his  case  against  the  sale. 
Suppose  him  worth  $10,000— the  rule  is  just  one  half 
as  strong :  and  when  you  come  down  to  the  poor  man,  it 
ceases  to  apply.  But  the  truth  is,  the  question,  as  to  the 
demand  of  specie,  and  the  manner  of  proceeding,  was  one  of 
mere  discretion  in  the  officer,  which  he  might  exercise  one 
way  or  the  other,  at  his  pleasure ;  and  Bray  v. ,  cited 
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in  ihe  opening,  is  a  complete  illustration  of  the  rule  which 
golems  in  this  case.  Bank  bills  were  refused  from  mere 
pique,  yet  the  Court  denied  an  injunction  to  stop  the  sale  of 
the  goods  distrained.  A  Court  has  just  as  much  right  to  say 
that  McDonald  shall  receive  bank  bills,  as  they  have  to  set 
aside  this  sale.  If  the  transaction  was  legal,  the  severity  of 
the  proceeding  was  a  case  for  the  determination  of  his  own 
conscience*  There  is  no  pretence  that  the  act  of  sale  was 
hurried.  Sufficient  time  was  taken  for  this  purpose,  and  the 
sale  was  perfectly  regular. 

But  the  proceedings  have  been  likened  to  an  effort  to  pre' 
Tent  competition  among  bidders,,  which  it  is  agreed  should 
avoid  a  sale.  That  is  where  the  Sheriff  may  act  other^ 
wise,  without  being  possibly  accountable.  Here  he  might 
have  been.  The  respondent's  circumstances  cannot  con^ 
trbl  the  rule.  Whether  his  property  was  abundant  or  scan* 
ty,  in  either  case  there  was  a  possibility  of  injury  to  the 
Sheriff  had  he  disobeyed  M'Donald's  directions.  That  the 
whole  must  have  been  matter  of  discretion  is  plaiu,  from  the 
very  circumstance  that  the  law  gives  no  rule.  What  are 
current  bank  bills?  Are  they  those  on  the  bank  of  Niaga- 
ra, or  on  the  banks  of  New  York  7  Is  their  goodness  or 
badness  matter  of  law  7  Can  degrees  of  perversion^  as  it 
is  called,  be  thus  settled  7  No.  The  deputy  proceeds  with 
promptness,  and  obeys  the  plaintiffs  at  those  very  points 
where  obedience  was  a  duty.  As  to  grouping  the  property^ 
and  whether  it  shall  be  sold  in  lots  or  separately,  to  which 
several  of  the  cases  cited  on  the  other  side  relate,  this  is 
another  affair,  in  which  the  discretion  of  the  officer  comes  in ; 
but  this  does  not  apply  either  to  the  demand  of  specie  or  the 
postponement.  Why,  then,  is  the  great  sacrifice  of  proper- 
ty pressed  upon  us  7  If  the  sale  was  illegal,  this  was  enoughs 
It  should  be  set  aside.  If  legal,  the  sacrifice  was  a  natural 
consequence,  which  cannot  be  made  the  basis  of  reliefs 
There  was  a  regular  advertisement ;  but  had  it  been  other-^ 
wise,  the  sale  would  have  been  valid. 

It  is  said  the  sale  was  oppressive  and  tyrannical,  a  species 
of  dtiress  which  should  avoid  the  bond  and  mortgage.    But 
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ALBANY,    what  is  this  oppression  and  tyranny  ?    The  amount  of  it  is, 
^^'  ^^^'     that,  by  legal  means,  M'Donald  obtained  these  securities. 


M'DoBaid  Take  the  case  of  a  suit  commenced  and  driven  to  judgment 
Neiiion.  ^nd  execution,  for  a  debt,  which  leads  the  defendant  to  com- 
ply with  the  demands  of  the  plaintiff,  for  a  farther  security  : 
it  is  equally  easy  to  decry  all  this  as  oppressive,  abusive,  ty- 
rannical, &c.  When  are  you  to  draw  the  line?  The  law  has 
prescribed  its  own  rules.  Property  cannot  be  sold  without  a 
judgment,  execution  and  advertisement.  Are  all  the  legal 
guides  to  be  rejected,  or  confounded  with  mere  discretion  ? 
Eddy  offered  the  respondent  specie,  to  redeem  the  execu- 

the  itaten^t  ^i^">(0  ^^^  ^^^  ^^^^  ^^  declined,  because  a  trifling  premium 
of  Eddy's  cue  was  demanded.    What  extraordinary  danger,  then,  did  he 
'    stand  in  ?    Was  he  so  entirely  in  M'Donald's  power  as  to 
be  unable  to  help  himself?    Suppose  he  had  refused  to  bor- 
row the  money  at  all.    He  was  helpless  only  to  the  amount 
of  the  premium.    It  is  plain,  from  the  evidence,  that  he  ob- 
stinately refused  to  exercise  the  means  within  his  reach- 
Then,  after  the  sale  is  carried  on  for  some  time,  with  the 
advice  of  his  counsel  and  friends,  and  in  consideration  of 
surrendering  the  sales,  and  giving  the  releases  and  assign- 
ment, he  assumes  the  debt  of  his  son,  by  way  of  advance- 
ment upon  a  family  arrangement.    This  is  a  very  ordinary 
advancement    It  was  the  simple  act  of  paying  the  son's 
debt,  and  taking  it  out  of  his  portion.    The  son's  consent 
was  not  necessary.    The  respondent  had  before  offered  to 
(ii)  Vid.  the  purchase  these  very  debts,  at  five  shillings  on  the  pound.(tt) 
lit  oondoding  This  distinguishes  it  from  the  case  of  Nicholls  v.  Nicholhj 
Ch.    Justice's  (1  Atk.  409,)  referred  to  by  the  ChanceIlor,(t;)  where  there 
^Cv)^s  John  ^^^  ^^^^  ^^  previous  negotiation.  . In  the  present  case,  the 
Ch.  Rep.  211.  transaction  was  little  more  than  the  consummation  of  an 
old  bargain  ;  and,  being  reasonable,  should  not  be  set  aside. 
It  is  said,  on  the  other  side,  that  the  authorities  which  we 
cite  present  the  case  of  advantages  obtained  legally ;  and 
that  none  but  Sir  John  Fagg's  case  go  farther  than  to  protect 
agreements  thus  obtained.    But  the  cases  are  abundant  to 
show  that  the  reason  of  the  thing  is  the  only  question  in 
Chancery.    Thus  usury,  duress,  &c.,  if  set  up  and  proved 
as  a  defence,  wholly  avoid  the  instrument  sought  to  be  en- 
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forced ;  but  on  a  bill  Sled,  the  complainant  is  holden  to  do    albant, 
full  equity  before  he  will  be  relieved.    So  here,  if  there  is  a     ^^^  ^^^' 
technical  duress  sufficient  to  avoid  the  securities  at  law,  let     M'Donaid 
it  be  done.     But  coming  here,  as  complainant,  the  party      Neuioii. 
must  be  judged  according  to  the  niles  of  equity ;  and,  as  a 
condition  of  relief,  must  do  what  is  reasonable  on  his  part 
The    respondent   acted    under    the    advice    of    counsel. 

I 

Whether  this  advice  was  right  or  wrong,  is  not  the  question. 
It  is  enough  that  his  act  appears  to  have  been  in  the  pre- 
sence of^  and  by  the  aid  of  counsel,  and  therefore  deliberate. 
In  Stapleton  v.  Staplei(m,{w)  it  is  said,  "  This  Court  al-     (»)  i  Atk. 
ways  considers  the  reasonableness  of  the  agreement ;"  and  ^^'.  ^  .^^  ^^^ 
PuUen  V.  Ready, [x)  and  Stephens  v.  Bateman,{f/)  show     (y)  i  Br.  Ch. 
that  though  there  be  a  mistake,  or  the  bargain  unequal,  it      ^ 
will  not  be  set  aside,  if  made  under  the  advice  of  counsel. 
In  Payne  v.  Dudley, {z)  it  is  said,  "  Courts  of  Equity  never  Re^ise!^"^ 
interfere  to  deprive  the  plaintiff  at  law  of  any  legal  advan- 
tage which  he  may  have  gained,  unless  the  party  seeking 
relief  will  do  complete  justice  by  paying  what  is  really  due. 
Indeed  they  have,  upon  the  same  principle,  gone  so  far  as 
to  refuse  their  assistance,  in  relieving  against  a  judgment, 
obtained  by  fraud."   The  case  of  Cranstown  v.  Johnston,  ci- 
ted in  the  opening,  was  decided  upon  this  ground.      Thus 
the  Court  will  not  look  to  the  manner  only,  but  the  matter 
of  the  agreement,  and  withhold  their  assistance  until  every 
thing  reasonable  is  done. 

Here  was  a  negotiation  for  an  entire  settlement,  not  only 
between  the  respondent  and  M'Donald,  but  between  them 
and  the  son.  All  debts  due  both  from  the  father  and  son 
are  released.  Now  the  son  is  no  party  to  the  bill ;  and  can 
never  be  concluded  by  the  proceedings  in  the  suit.  The  de- 
cree, then,  presents  this  case  :  the  father  first  negotiates  the 
release  of  the  son,  and  then  goes  to  equity,  gets  relieved 
himself,  and  thus  procures  the  discharge  of  both.  It  is  no 
answer  to  so  plain  an  absurdity,  that  the  son  is  insolvent. 
He  may  be  a  man  of  property  hereafter,  and  be  compelled 
to  pay  the  debt.  The  rule  as  to  parties  is  not  matter  of  de- 
gree, to  be  determined  by  speculation  and  probability.  M'- 
Donald, alone,  has  a  right  to  compute  the  value  of  the  debt ; 
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and  if  there  is  any  thing  in  the  rule  that  you  will  not  relieve 
till  the  parties  can  be  fully  remitted  to  their  respective  rights, 
you  will  refuse  relief  in  this  instance.  You  never  can  so 
modify  the  decree  as  to  affect  the  rights  of  the  son.  Be- 
sides, he  has  since  been  discharged  under  the  insolvent  act, 
by  the  aid  of  his  father,  who  is  the  assignee  representing  the 
rights  and  liabilities  of  the  son.  M'Donald  has  thus  lost 
one  of  his  principal  remedies. 

But  if  these  securities  are  not  to  stand  for  the  whole  claim, 
what  shall  they  stand  for?  The  Chancellor  correctly  ad- 
mits that  they  are  good  for  something.  We  do  not  urge  any 
claim  by  way  of  set  off.  We  know  this  cannot  be  allowed. 
All  we  say  is.  that  here  is  a  legal  security,  which  must 
stand  for  all  the  demands  taken  into  contemplation  by  the 
parties  to  the  contract,  even  had  they  been  damages  for  an 
assault  and  battery  or  any  other  tort.  It  is  enough  that  the 
claims  of  M'Donald  might  have  been  pursued,  or  even  that 
he  might  have  attempted  to  pursue  them  against  the  respon- 
dent. For  these  the  respondent  insisted  upon  a  release, 
which  certainly  applied  to  the  frauds  practiced  by  the  re- 
plevin, and  the  respondent's  wrongful  act  in  appropriating 
the  avails  of  the  raft  As  to  the  property  declared  for  in  tho 
replevin,  the  right  was  settled  by  the  suit  at  law.  For  that 
which  the  respondent  omitted  in  his  declaration,  he  might 
have  been  pursued  as  a  trustee  in  a  Court  of  Equity.  The 
raft-claim  stands  on  a  still  stronger  ground.  Admit  that 
the  contract  was  executory  and  would  not  technically  pass 
the  timber,(a)  the  consideration  of  the  sale  (a  pre-existing 
debt)  was  paid.  That  contract  could  have  been  enforced 
as  an  equitable  right  e^ainst  both  father  and  son,  the  former 
having  full  notice ;  and  declaring  that  M'Donald's  debt  is 
the  last  which  his  son  shall  pay.  To  produce  still  further 
injustice,  the  respondent  waits  till  all  remedy  upon  the  raft 
agreement  is  barred  by  the  statute  of  limitations  before  he 
comes  for  redress  against  these  securities.  Turn  him  round, 
then,  and  place  him  upon  his  legal  rights. 

But  it  is  said  the  pleadings  have  not  set  up  our  adverse 
claims.  It  is  entirely  immaterial,  whether  this  be  so  or  not. 
When  our  securities  are  assaDed  by  the  respondent's  plead- 
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logs,  we  have  a  right  to  show  the  whole  matter,  in  order  to    albany, 
lepd  his  claim,  as  essentially  connected  with  it.    The  plead-     Pec.  1823. 
jngs,  howerer,  do  tell  the  whole  story.    We  set  up  the     M'Donaid 
fiaudolent  proceedings  of  the  respondent  as  the  reason  for      NeiiMm. 
demanding  specie  and  making  advantageous  sales ;  and  al- 
l^e  that  he  was  morally  bound  to  refund  to  M'Donaid  the 
avails  of  the  raft  and  other  property,  &c.    This  is  sufficient. 
No  particular  form  of  words  is  necessary.    The  fraud  is 
presented  in  the  answer  as  we  claim  to  use  it  here,  by  way 
of  repelling  the  demand  set  up  in  the  bill 

WooDWORTH,  J.    The  object  of  the  bill  is,  to  be  reliev-    Object  of  th« 
ed*against  a  bond  and  mortgage,  given  by  the  respondent 
to  William  M'Donaid,  and  a  note  of  fifty  dollars  to  Seth 
Eddy. 

The  appellants  are  charged  as  parties  to  a  fraudulent  com-     The  chargM 
bination  to  oppress  the  respondent,  by  the  sacrifice  of  his  **^  ^""^ 
property  at  a  Sheriff's  sale,  in  order  to  indemnify  themselves 
fiir  certain  debts  against  John  Neilson,  jun.,  a  son  of  the 
respondent 

On  the  22d  Nov.  1819,  the  appellants  and  others  attended  Statement  of 
the  sale,  when  personal  property  to  a  large  amount  was 
sold  by  Griffeth,  and  purchased  chiefly  by  M'Donaid  and 
Eddy.  It  is  not  necessary  to  occupy  time,  by  a  minute 
statement  of  facts.  I  shall  merely  observe,  that  the  respon- 
dent was  a  man  in  afiluent  circumstances,  having  a  large 
real  and  personal  estate  of  from  12  to  $15,000.  The  amount 
of  the  execution  was  $480  83.  It  appears  that  the  respon- 
dent requested  Griffeth,  the  officer,  to  delay  the  sale,  until 
he  could  send  about  three  miles  and  procure  the  money ; 
Griffeth  declined  taking  any  thing  but  specie.  The  respon- 
dent then  offered  to  pay  in  specie  the  next  day,  or  as  soon 
as  a  person  could  go  to  Waterford  and  return :  security  was 
offered  for  the  performance.  These  prepositions  were  re- 
jected on  the  ground,  that  M'Donaid  insisted  on  an  immedi- 
ate sale,  although  the  execution  had  been  but  a  few  days 
in  the  officer's  hands.  M'Donaid,  in  his  answer,  admits 
the  demand  of  specie  was  with  the  view  of  preventing  the 
respondent  from  obtaining  the  means  of  satisfying  the  execu- 
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^^*  ^^^'     and  with  the  view  of  making  advantageous  purchases,  in 


M'Douaid     the  hope  of  saving  a  large  amount  due  to  him  from  John 
Neiiion.      Neilson,  jun.  ;  believing  that  the  respondent  had  fraudu- 
lently combined  with  his  son,  to  prevent  the  collection,  and 
was  morally  bound  to  refund  the  avails  of  a  raft,  of  which 
he  fraudulently  got  possession.    After  selling  the  out  door 
property,  and  when  the  officer  was  about  to  commence  the 
sale  of  the  furniture,  the  respondent  was  prevailed  on  by 
the  advice  of  his  friends,  and  in  order  to  prevent  a  further 
sacrifice,  to  make  an  accommodation,  by  which  $2500  was 
secured  to  M'Donald  in  satisfaction  of  the  execution  and 
his  debt  against  John  Neilson,  jun.    The  property  sold  was 
Whether  the  then  given  up. 
be  upheld.  I  ^^^^  thus  glanced  at  the  material  facts  ;  the  question 

is,  can  a  contract,  entered  into  under  such  circumstances, 
be  upheld  in  a  Court  of  Equity  ?  I  am  clearly  of  opinion 
it  cannot,  without  overruling  long  established  and  well  set- 
tled principles,  hitherto  considered  of  vital  importance  to 
protect  against  that  species  of  oppression,  which  is  sought 
to  be  justified  under  the  forms  of  law.  With  respect  to 
Officer  to  Grifieth,  certain  duties  devolved  on  him  as  a  public  oflScer ; 

takeneoeMary  '  '^ 

lawfiU  means  he  was  undoubtedly  to  take  all  necessary  and  lawful  means 
to  eecnre  debt  ^  comply  with  the  exigency  of  the  writ,  and  thereby  to  se- 
cure to  the  plaintiff  in  the  execution,  the  fruits  of  his  reco- 
But  time,  very.    As  to  time,  place  and  manner  of  sale,  a  sound  discre- 
q{  BaieT'm  his  tion  was  Vested  in  him ;  but  in  full  confidence  that  it  would 
diacretion.        jj^^  |jg  abused.    It  is  indispensably  necessary  to  the  due 
administration  of  justice,  that  the  exercise  of  this  discretion 
should  never  be  imder  the  direction  of  one  party,  so  as  to 
Not  to  obey  oppress  and  bring  ruin  on  the  other.    The  oflicer  is  bound 

one  partYf  ao       * 

as  to  oppress  to  consult  his  owu  judgment,  to  act  firmly,  but  temperately, 
the  other.  ^^^  ^  ^^  ^^^^  ^^^  j^^^  without  just  reprehension,  lend  him- 
self to  the  views  of  either  party,  or  become  the  instrument 
to  avenge  their  real  or  imaginary  wrongs, 
d^  wTusiS-  ^^^  conduct  of  the  oflicer  was  altogether  unjustifiable, 
able,  wanton,  wauton  and  Oppressive  ;  it  is  neither  palliated  or  excused, 
ewSedby  or!  ^7  Proving  that  he  acted  under  the  orders  of  the  plaintiff 
^«*-  in  the  execution.    After  property,  valued  at  $1200  and  upr 
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wards  had  been  sold  for  $300,  a  suspension  takes  place,  the    albant, 
negotiation  is  concluded  and  the  mortgage  given.    Did  the        ^'^     ' 
parties  treat  on  equal  terms  7    Was  the  respondent  under  no     M'Donaid 
restraint?    Was  he  induced  to  compromise  to  save  his  pro-      Neiiiion. 
perty  from  further  sacrifice?    It  seems,  to  me,  there  can  be 
but  one  opinion  on  this  subject  If  so,  can  a  lawful  contract  be 
upheld  by  such  means  ?    Here  was  a  pressure  upon  dis- 
tress, which,  in  the  view  of  a  Court  of  Equity,  entitled  the 
respondent  to  relief. 

The  bond  and  mortgage  must  stand  as  a  security  for  the     SeenritiMto 
•mount  due  on  the  execution,  with  interest  to  the  time  of  "^"^  ^'  ^•'^ 
lender.    It  is  scarcely  necessary  to  cite  authorities  to  prove,  AdTantage  u- 
that  where  advantage  is  taken  of  the  party's  circumstances,  K'"  ®^  pwty*» 
K>  that  he  acts  not  voluntarily  but  under  necessity;  where  &c.,acauMto 
a  deed  is  obtained  by  undue  influence,  and  the  process  of  ^JcJI**^*  **"' 
law  abused,  a  contract  resting  on  such  a  basis  camiot  re- 
ceive the  countenance  of  a  Court  of  justice.    {Nichols  v. 
Nichols,  1  Atk.  409.      Thamhill  v.  Evans,  2  Atk.  330.     1 
Mad.  243.     Gould  v.  Oxenden,  3  Bro.  P.  C.  660.     TTiom- 
UU  V.  Evans,  6  Bro.  P.  C.  614.     Lamplugh  v.  Lamplugh, 
1  Dick.  411.) 

But  it  is  contended  by  the  appellants,  that  the  mort-  „ort«Ire**^to 
gage  ought  to  stand  as  a  further  security,  on  the  ground  that  ftand  n  moo- 
the  respondent,  after  notice  of  M'Donald's  equitable  interest,  ^JT&I*^ 
fiandulently  interfered  and  prevented  his  receiving  the  avails 
of  the  raft    The  first  objection  to  this  is,  that  the  claim  for     ^^    .   . 
the  rafl  is  not  in  issue  between  the  parties,  on  the  pleadings 
in  this  cause.    The  bill  is  silent  on  this  subject.    The  an- 
swer of  M'Donald  professes  to  state  the  evidence  given  on 
Ae  trial  of  the  suit  in  replevin ;  and,  among  other  things, 
alleges,  that  the  defendants  proved  that  John  Neilson,  jun., 
in  1816,  sent  a  raft  to  New  York  worth  1000  or  1200  dol- 
lars, which  he  had  contracted  in  writing  to  deliver  to  M'- 
Donald, in  part  payment  of  the  debt  due  to  him ;  that  the 
n&  had  been  withheld  from  him  by  the  respondent,  who 
recdved  the  avails ;  and  that  on  a  trial  of  an  action  of  tro- 
ver against  Hewit,  John  Neilson,  jun.,  testified  that  the  res- 
pondent was  to  pay  out  of  the  avails,  certain  debts,  among 
which  Was  a  debt  due  to  Rockwell  and  Stebbins.  In  another 
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part  of  the  answer,  M'Donald  states,  that  his  conduct  at 
the  sale  was  in  the  hope  of  saying  a  portion  of  the  debt 
due  to  him  from  John  Neilson,  jun. ;  but  it  is  no  where 
averred,  that  the  respondent  in  this  cause  was  bound  to  ac- 
count for  the  raft,  nor  is  it  urged  as  a  ground  of  equity,  that 
the  bond  and  mortgage  should  stand  as  a  security  for  the 
same. 

It  is  impossible,  from  the  scope  of  the  answer,  to  make 
out  that  any  such  claim  was  relied  on  in  this  cause.  The 
proof  given  on  the  trial  at  law,  and  the  belief  that  the  res- 
pondent had  fraudulently  combined,  are  suggested  as  jus- 
tifiable grounds,  in  the  opinion  of  M'Donald,  for  pursuing 
a  rigorous  course  at  the  sale,  and  for  believing  that  the  res- 
pondent was  morally  bound  to  account  for  the  raft.  These 
facts  are  introduced  with  others,  to  show  the  motives  which 
governed  the  appellant  The  respondent  could  not  consid- 
er himself  called  on  to  admit  or  deny  this  statement.  It 
was  not  put  in  issue.  The  respondent  has  not  gone  into 
any  proof  respecting  the  raft,  nor  the  former  trial ;  reposing 
himself,  as  he  well  might  do,  that  by  the  pleadings  they 
were  not  drawn  in  question.  The  rule  laid  down  in 
James  v.  SfKennon,  (6  John.  564,)  is,  that  "  every  ma- 
tMiia^*2leffa^  terial  allegation  should  be  put  in  issue  by  the  pleadings,  so 
iion  dioiild  Im  that  the  parties  may  be  duly  apprised  of  the  essential  in- 
quiry, and  may  be  enabled  to  collect  testimony,  and  frame 
interrogatories  in  order  to  meet  the  question."  So  also  in 
the  case  of  Stewart  v.  The  Mechanics  and  Farmers  Bankj 
(19  John.  505,)  it  is  laid  down  as  an  undeniable  principle, 
that  the  decree  of  a  Court  of  Equity  must  be  founded  on 
some  matter  put  in  issue  between  the  parties.  It  is  bound 
to  decide  according  to  the  allegations  and  proofs,  as  much 
as  a  Court  of  law. 

But  admitting  the  claim  for  the  raft  is  sufficiently  alleg- 
ed to  call  on  this  Court  for  an  opinion,  whether  the  bond 
and  mortgage  shall  stand,  as  a  further  security,  for  whatever 
may  appear  to  have  been  received  by  the  respondent,  T  will 
next  examine  its  validity.  The  claim  is  for  unwarrantably 
interfering,  so  as  to  prevent  a  delivery  of  the  lumber.  Could 
M'Donald  maintain  an  action  at  law  to  recover  dam* 


put  in  iane. 
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ages?  I  apprehend  not^  for  he  never  acquired  titlei  to  the 
property.  His  claim  rested  on  an  executory  contract,  made 
with  John  Neilson,  junt  In  MP  Donald  v.  Hewit,  (15  John. 
349,)  the  Supreme  Court  held  that  tlie  contract  was  execu- 
tory, and  did  not  vest  the  property;  and  therefore  the 
plaintiff  could  not  maintain  trover  for  the  conversion.  The 
right  of  action  would  be  against  John  Neilson^  jun.  The 
case  appears  to  be  this :  the  father  interfered  and  caused  the 
Amd  which  the  debtor  had  stipulated  to  be  applied  to  M'- 
Donald,  to  be  diverted  and  paid  to  other  creditors.  I  think 
the  conduct  of  the  respondent  was  reprehensible ;  but  the 
question  isj  has  the  law  provided  a  remedy  for  the  act?  It 
is  not  included  within  the  legal  notion  of  frauds  I  have  not 
been  able  to  discover  any  authority  that  establishes  a  liabil- 
ity in  such  a  case.  None  was  adduced  on  the  argument; 
From  the  acquiesence  of  M'Doiiald,  after  the  decision  in  the 
cause  against  Hewit,  and  no  attempt  to  sustain  a  prosecution 
against  the  respondent^  it  may  be  inferred,  that  a  recovery 
was  considered  hopelessj 

John  Neilson,  jun.,  testifies,  that  although  the  interference 
o[  his  father  was  without  his  authority,  yet  he  afterwards 
approved  of  it,  and  that  the  respondent  has  paid  to  his 
creditors  much  more  than  the  avails  of  the  timben  It  is 
true,  that  on  the  trial  against  Hewit,  he  testified  that  the 
debt  of  Rockwell  and  Stebbins  was  to  be  paid  by  the  res- 
pondent, and  on  the  subsequent  trial,  he  does  not  prove  that 
fact  If  his  testimony  is  impeached  in  this  particular,  the 
appellant  has  had  the  benefit  of  it  in  the  replevin  suit,  in 
which  he  succeeded.  The  execution  in  favor  of  Rockwell 
and  Stebbins  was  held  to  be  fraudulent,  and  probably  on  the 
ground  that  the  respondent  had  paid  that  execution,  with 
money  received  on  sale  of  the  timber^ 

Is,  then,  this  claim  respecting  the  rafl,  fdr  whi<:h  M'Don- 
ald  could  not  sustain  an  action  either  at  law  or  in  equity,  as 
plaintiff,  capable  of  being  now  resuscitated  add  enforced  as 
an  equity,  which  the  respondent  is  bound  to  satisfy  ? 

It  cannot  be  viewed  in  the  light  of  a  set  off.  To  consti- 
tute that,  there  must  be  mutual  debts.  (Montagu,  17.)  A 
Ccmrt  of  Equity  follows  the  same  rules  as  a  Court  of  LaWj 


ALBANY) 
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M'Donald 

▼. 
NeilaoB; 


1*0  warrant 
set  off,  thera 
must  be  mu- 
tual debta»  be- 
tween mine 
parties  in  tbeii 


Vol.  n. 
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ALBANY,    as  to  Set  off.    The  debts  must  be  between  the  parties  in  their 

^^-  ^^^*     own  right,  and  must  be  of  the  same  kind  or  quality,  and  be 

M'Donald     dearly  ascertained  or  liquidated.    (Duncan  v.  Ijyon,  3  John . 

Neilwn.      Ch-  359.    Ambler,  407.    3  Caines,  84.    2  John.  150,  155.) 

We  must  conclude  from  the  evidence  that  the  avails  of  the 

8l^e"w^d  or  ^^^  ^^®  ^^^  ^^  ^^^  respondent's  hands.      Although  M'Don- 

qualiiy,     and  aid  Is  a  sufferer  by  the  interference   of    the   respondent, 

uOneZ  '*^*'"  there  seems  to  be  no  doubt,  that  the  sum  has  been  fully  ap- 

A  court  of  pji^d  xo  other  creditors.      If  it  be  conceded  that  M'Donald 

OQoitv  follOWB 

same  rale  as  a  could  Iiave  no  redress,  suing  as  a  plaintiff,  it  certainly  dis- 
^^  nMiN^t  P^^s  of  ^^^  claim  to  have  the  mortgage  stand  as  a  securi- 
ty.    It  would  be  altogether  arbitrary  to  say,  that  an  in- 
jury, for  which  there  is  no  redress  by  the  laws  of  the  land, 
should  be  recognized  in  equity,  as  a  condition  upon  which 
relief  will  be  granted  in  a  case,  of  itself,  not  admitting  of 
doubt 
Decree  ai      The  decree  as  to  Eddy  is  erroneous.      He  attended  as  a 
toEddy,  erro-  i)i|j  jgy^  ^nd  had  a  right  to  purchase  and  retain  his  purchase. 
He  cannot  be  affected  by  the  conduct  of  the  other  appel- 
lants, unless  there  is  proof  of  combination  between  them, 
for  the    purpose  of  sacrificing  the  respondent's  property. 
The  proof  does  not  rise  higher  than  slight  suspicion,  and 
cannot  lay  the  foundation  for  a  judgment  or  decree.    I  will 
notice  the  principal  facts  relied    on   to    implicate    him. 
ontofani^aAe  Henry  Neilson  says  he  was  impressed  with  an  opinion,  that 
lum.  the  appellants  were  combined  together,  and  acted  in  con- 

cert; but  no  reasons  are  given,  except  that  Eddy  was 
present,  and  one  of  the  purchasers.  John  Walker  says,  that 
from  the  circumstance  of  the  appellants  bidding  at  the  sale, 
counselling  together,  and  the  declaration  of  Griffeth,  that  he 
would  be  ruled  in  his  conduct  by  M'Donald,  he  believed  all 
the  defendants  acted  in  concert.  Now  the  premises  did  not 
warrant  any  such  conclusion.  The  fact  is  neither  proved 
or  disproved.  Besides,  what  connection  had  the  declarations 
of  Griffeth  with  the  question  of  combination? 

Walter  Broughton  says  he  was  in  the  store  of  Eddy  in  the 
evening  of  the  day  of  sale— that  M'Donald,  Livingston  and 
Griffeth  came  in — that  much  conversation  took  place,  and 
the  appellants  appeared  to  be  gratified  at  the  result  of  the 
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'sale — that  he  saw  money,  in  gold,  pass  between  M'Donald 
and  Eddy — that  Eddy  checked  the  conversation,  which  the 
ivitness  thought  was  out  of  kindness  to  his  feelings  ;  he 
being  a  connection  of  the  respondent  by  marriage.  It  would 
be  extremely  dangerous,  as  well  as  unjust,  without  further 
explanation,  to  allow  such  acts  and  declarations,  as  evidence 
of  combination. 

If  the  testimony  of  Grifleth  is  admitted,  it  appears  that 
the  gold,  which  passed  between  him  and  Eddy,  was  a  re- 
payment of  the  money  bid  by  Eddy,  and  paid  to  the  officer. 
My  conclusion,  however^  from  a  review  of  the  pleadings  and 
proofs,  would  not  be  affected,  if  the  depositions  of  Griffeth 
and  Livingston  are  suppressed. 

R.  M.  Iiivingston  proves,  that  Eddy  offered  to  pay  the 
amount  of  the  execution,  in  specie,  if  his  debt  of  $50, 
against  John  Neilson,  jun.  was  secured. 

Eddy,  in  his  answer,  denies  any  concert  or  agreement,  or 
that  he  attended  the  sale  in  pursuance  of  any  arrangement.. 
There  is  no  evidence  to  destroy  this  denial,  in  the  answer. 
The  respondent  assumed  the  payment  of  Eddy's  debt,  in 
consideration  of  his  relinquishing  his  purchases  at  the  sale. 
The  decree,  as  to  Eddy,  should  be  reversed,  and  the  bill, 
as  to  him  dismissed  with  costs.  As  to  the  other  appellants, 
it  should  be  modified,  by  directing  that  the  assignment  ex- 
ecuted by  M'Donald  to  the  respondent,  be  delivered  up  to 
be  cancelled,  and  that,  in  other  respects,  the  decree  of  the 
Chancellor  be  affirmed. 


ALBANY, 
Dec.  1823. 

M'Donald 

V. 

Neilson. 


BtU  should  be 
dismissed  as  to 
him  ; 

And  modified 
as  to  the  other 
appellants. 


Sutherland,  J.  The  merits  of  this  case  are  in  a  very 
narrow  compass.  The  bill,  the  answers,  and  the  proofs, 
substantially  concur  in  all  the  material  facts ;  and  the  prin- 
ciples of  law,  which  are  involved  in  it,  are  among  the  sim- 
plest and  the  best  established  known  in  our  Courts. 

William  M'Donald,  in  October,   1819,  obtained  a  judg-  Statement  of 
ment,  in  the  Supreme  Court,  against  John  Neilson,  the  res-  ^*j^graent— 
pendent,  for  $480  83.     On  the  10th  of  November  following  execution-ad- 
he  caused  an  execution,  against  the  property  of  the  respon-  ^*      "*" 
dent,  to  be  issued  on  the  judgment,  and  delivered  to  the 
appellant,  William  Griflfeth,  who  was  then  one  of  the  depu- 
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ALBANY,     ties  of  the  Sheriff  of  Saratoga.    It  was  levied  on  the  13th  of 
Dec.  1823.     November,  upon  all  his  personal  property,  consisting  of  cat- 


M'Donald  tie,  hoises,  hay,  grain,  farming  utensils,  and  household  fur- 
Neilion.  niture.  Advertisements,  in  the  usual  form,  were  immedi- 
ately put  up,  giving  notice  of  the  sale,  at  public  vendue,  on 
the  22d  day  of  the  same  month.  The  respondent  was  in 
the  city  of  New  York,  when  the  levy  was  made,  and  did 
not  return  home  until  the  evening  preceding  the  day  of  sale. 
He  is  admitted  and  proved  to  have  been  a  man  of  large 
real  and  personal  estate — estimated,  by  all  the  witnesses,  at 
from  12  to  18,000  dollars. 
Fhiceedingi  at  On  the  day  of  sale,  all  the  appellants  went  to  the  house 
of  the  respondent,  and  upon  his  being  informed  by  Griffeth 
that  he  had  come  to  sell  his  property,  he  requested  a  post- 
ponement of  the  sale,  as  he  had  not  then  the  money  sufficient 
to  pay  the  execution  :  and,  either  at  that  time,  or  soon  after 
the  sale  conunenced,  requested  a  suspension  for  a  few  hours, 
.  until  he  could  send  three  miles,  to  the  village  of  Stillwater, 
and  obtain  the  money.  This  request  was  not  only  refused 
but  he  was  informed  that  nothing  would  be  taken  in  pay- 
ment but  specie.  He  then  offered  the  most  ample  security, 
for  the  payment  of  the  specie,  in  as  short  a  time  as  it  could 
be  procured  from  the  village  of  Waterford,  a  distance  of  about 
13  miles.  R.  M.  Livingston,  and  others  who  were  present, 
joined  the  respondent  in  his  solicitations  for  delay  and  offers 
of  security ;  and  remonstrated,  in  the  strongest  terms,  against 
the  harsh  and  oppressive  proceedings  of  the  appellants. 
Griffeth,  the  Deputy  Sheriff,  submitted  himself  entirely  to 
the  directions  of  M'Donald,  who  refused  to  suspend  the  sale. 
or  to  take  any  thing  in  payment  but  specie.  The  sale  ac- 
cordingly proceeded,  and  all  the  out  door  personal  property 
ef  the  respondent,  which,  at  the  lowest  estimate,  is  proved 
to  have  been  worth  1200  dollars,  and,  at  the  highest,  2000 
dollars,  was  sold,  and  bid  in  by  the  appellants,  for  an  aggre- 
gate amount  of  less  than  300  dollars,  leaving  200  dollars 
Btill  due  upon  the  execution. 
CompromiM.  In  this  Stage  of  the  proceedings,  when  the  appellants  were 
about  entering  his  house,  for  the  purpose  of  selling  his  furni- 
ture, the  respondent,  at  the  urgent  solicitation  of  his  friends. 
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consented  to  propose  a  compromise  with  M'Donald.    M'-    Albany, 

Donald  oflFered  to  stop  the  sale,  and  procure  a  restoration,     ^^^^  ^^^' 

to  the  respondent  of  all  the  property  that  had  already  been     M'Donald 

sold,  if  he  would  pay  him  the  amount  of  a  judgment  which      NoUmh. 

he  held  against  his  son  John  Neilson,  jun.,  for  1600  dollars, 

and  also  a  note  of  his  son,  for  800  dollars,  endorsed  by  one 

Jacob  Boyce,  together  with  the  judgment  upon  which  the 

sale  had  taken  place  ;  and  the  respondent  finally  consented 

to  give  him  his  bond  and  mortgage,  for  2500  dollars,  payable       ^^  ^. 

in  five  annual  instalments  ;  and  M'Donald  accordingly  res-  moi^^nm    of 

tored  to  him  the  property  sold,  discharged  his  judgment,  ^ 

and  assigned  to  him  the  securities  against  his  son  and 

Boyce.    John  Neilson,  jun.,  and  Boyce  are  both  proved  then 

to  have  been,  and  still  to  be  insolvent. 

R.  M.  Livingston  states,  <<  that  he  and  the  other  friends 
of  the  respondent,  were  induced  to  advise  him  to  settle  with 
the  said  M'Donald,  his  demands  against  the  said  John  Neil- 
son, jun.,  by  the  circimistances,  that  the  property  already  sold 
out  of  doors,  and  what  would  probably  be  sold  within  the 
house,  would  amount  to  more  than  M'Donald  would  de<- 
mand  as  a  condition  of  abandoning  the  proceedings  under 
said  execution ;  and  by  the  further  circumstance,  that  it  was 
believed,  that  he  miffht  not  be  able  to  regain  his  property j 
or  its  value  from  McDonald,  if  it  should  be  carried  away 
by  him :"  and  further  states,  <'that  he  believes  that  the  res* 
pondent's  principal  inducement  to  make  such  settlement, 
was  the  same  as  actuated  him  and  the  respondent's  other 
friends  in  recommending  such  settlement." 

Upon  this  simple,  naked  statement  of  facts,  (excluding,     Sale  wm  op- 

PF6H1V0IV  OOll* 

for  the  present,  all  consideration  of  the  equitable  claims  dnctedtooom* 
which  M'Donald  alleges  he  had  against  the  respondent,)  can  ^*  '^poo^n* 
any  man  hesitate  to  say,  that  this  sale  was  most  oppressive-  debta   of  hia 
ly  conducted,  for  the  express  purpose  of  compelling  the  res- 
pondent to  assume  the  debt  of  his  insolvent  son,  which  he 
was  under  no  obligation,  either  legal  or  moral,  to  pay?  and 
are  not  the  common  sense  and  the  instinctive  feelings  of  every 
man  outraged,  by  the  allegation,  that  the  respondent  freely 
and  voluntarily  executed  the  bond  in  question  ?    He  was 
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ALBANY,    under  a  species  of  duress  which  left  him  no  volition.(A)    He 
^^^  ^^^'     was  compelled  to  elect  between  the  sacrifice  of  his  whole 
M'Donaid     personal  estate,  and  the  giving  of  the  security.    If  the  ap- 
NeUsoD.      pellants  had  a  right  to  put  him  to  that  election,  he  must 
abide  by  it    But,  in  my  judgment,  there  must  be  a  lamen- 
iStJb!^  ^At"  ^^^^  defect  in  that  system  of  laws  which  sanctions  such 
tarney   Gene-  proceedings ;  and,  if  I  do  not  much  deceive  myself,  I  shall 
€t  ux,,  9  Vera.  ^  ^^^^  ^^  vindicate  the  system,  which  we  have  the  honor 
^7.  Proof  T.  to  administer,  from  so  serious  an  imputation. 
Temp.    Talli.      The  object  of  M'Donaid,  in  refusing  a  postponement  of 
OkedmZBr  ^®  ^^»  ^^^  demanding  specie  in  payment  of  the  execution, 
Ch.  Rep.  560.  and  of  the  bids  which  were  made,  is  perfectly  apparent  upon 
Hudson,  6  Br!  ^^  ^^^^  ^^  ^^^  transaction.    It  is  not  pretended,  that  any 
wf-  wi.  ^^^  apprehension  was  entertained,  that  the  property  would  have 
NieholU,      1  been  removed,  if  the  sale  had  been  postponed,  or  that  the 
TWnAOZ^  security  offered  was  not  ample  and  unquestionable,  or  that 
Evan9,  8  id.  the  paper  currency  of  the  country  was  so  depreciated  or  un- 
certain in  value,  as  to  render  it  unsafe  to  receive  it  in  pay- 
ment.   But  the  motives  of  M'Donaid  are  not  left  to  be  gath- 
ered, as  a  matter  of  inference.    He  has  boldly  avowed  them 
in  his  answer.     "  He  admits  that  he  did  require  payment  in 
specie,  at  the  sale,  with  the  view  of  preventing  the  respon- 
deat from  obtaining  the  means  to  satisfy  the  said  execution, 
with  as  much  facility  as  he  might,  perhaps,  otherwise  have 
done,  and  with  the  view  of  making  advantageous  purchases 
thereat,  in  the  hope  of  thereby  saving  a  portion  of  the 
large  amomit  justly  due  him  from  the  said  John  Neilson, 
jun.,  (defendant  then  and  still  believing  that  respondent  had 
fraudulently  combined  with  said  John  Neilson,  jun.,  to  pre- 
vent defendant  from  collecting  the  same.)"    It  stands,  then, 
admitted  upon  the  case,  that  the  sale  was  conducted  in  a 
rigorous  and  unusual  manner,  not  for  the  purpose  of  obtain- 
ing satisfaction  of  the  execution,  but  of  obtaining  payment 
or  satisfaction  of  a  debt  against  a  third  person. 
Whether  a      The  question  then  is,  whether,  admitting  that  the  sale 
Mle  upon  a  fi,  (»oiild  not  have  been  impeached,  if  this  fact  had  not  appear- 
lenl,  is  affect-  ed,  it  is  affected  by  the  illegal  purpose  for  which  it  was  made ; 

gi  pun)aw  for  ^^'>  ^  ^^^  ^^®  ^*^>  ^^  judgment  of  law,  fair  and  legal,  and 
which    it    m  vested  M'Donald  with  a  title  to  the  articles  purchased  by 

made. 
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ALBANY, 
Dec.  1833. 

M'Donald 

V. 

Neilaon. 


him,  then,  undoubtedly,  the  restoring  those  articles  to  the 
respondent,  affords  a  good  consideration  for  the  bond  which 
he  gave.  But,  in  my  judgment,  the  sale  was  fraudulent,  and 
passed  no  title  to  any  party  to  the  fraud,  in  any  article  pur- 
chased at  the  auction.  I  shall  assume,  for  the  present,  (what 
I  think  is  incontestably  established  by  the  proof,)  that  Grif- 
fin and  Livingston,  at  least,  perfectly  understood  the  object 
of  M'Donald,  and  lent  themselves  to  the  consummation  of 
his  purpose.  It  presents,  then,  the  case  of  a  combination  or 
conspiracy,  between  the  plaintiff  in  an  execution,  and  the 
officer  who  is  to  execute  it,  so  to  conduct  the  proceedings 
under  it,  as  to  render  it  difficult,  if  not  impossible,  for  the 
defendant,  with  the  most  abundant  means,  to  pay  it ;  and 
so  as  to  prevent  the  possibility  of  competition  at  the  sale, 
for  the  avowed  purpose  of  producing  a  sacrifice  of  the  de- 
fendant's property,  and  enabling  the  appellants  to  mcUcc  ad^ 
vantageous  purchases.  Can  there  be  a  doubt,  if  the  sale 
had  proceeded,  and  no  compromise  had  taken  place,  and 
tfie  respondent  had  filed  his  bill  for  relief,  that  the  Chancel- 
lor should  have  set  aside  the  sale,  as  fraudulent,  so  far  as  the 
appellants  were  the  purchasers,  and  have  ccmipelled  them, 
upon  receiving  the  amount  of  their  debt,  to  restore  the  pro- 
perty purchased  to  the  respondent,  or  if  they  had  parted 
with  it,  to  pay  him  its  fiill  value  1 

The  case  of  Lord  Cranstown  v.  Johnston,{c)  is  a  direct  J^^q^  ^^  J"** 
authority  to  this  point.  In  that  case,  Johnston,  having  a  just  ^^•^  of  Ld. 
debt  of  £2500,  against  Lord  Cranstown,  and  not  being  able  jokntton 
to  obtain  satisfaction  of  it  in  England,  instituted  proceed-  ^^ 
ings  against  him  in  the  island  of  St.  Christophers,  where  he 
had  an  interest  in  a  valuable  estate.  He  obtained  a  judgment 
against  Lord  Cranstown,  under  which  he  caused  his  interest 
in  the  estate  to  be  sold,  and  became  himself  the  purchaser, 
through  the  medium  of  his  agent.  The  proceedings  were 
admitted  to  have  been  in  strict  conformity  to  the  law  of  the 
island,  and  to  have  vested  in  Johnston  the  l^al  estate  in 
the  property  purchased.  Lord  Cranstown  filed  his  bill  for 
relief  against  the  sale,  and  prayed  a  r&KX)nveyance  of  the 
estate,  upon  payment  of  the  debt  and  cost  to  Johnston. 
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M'Donald 

T. 

Neilson. 


He  founded  his  claim  to  relief  upon  several  grounds : 

1.  That  when  the  suit  was  commenced,  he  was  not  per- 
sonally resident  in  St.  Christophers,  was  never  served  with 
process,  nor  appeared  in  the  cause. 

2.  That  when  the  suit  was  instituted^  he  was  in  treaty 
with  the  defendant,  for  securing  the  debt-*that  notwithstan- 
ding the  treaty,  the  defendant  directed  the  proceedings,  to 
procure  an  absolute  sale  of  his  estate ;  that,  while  the  pro- 
ceedings were  going  on,  he  declared  to  several  persons,  that 
his  only  object  was  to  obtain  security  for  his  debt,  and  that 
ho  would,  at  any  time,  accept  principal  and  interest 

The  defendant  admitted,  that  there  had  been  a  correspond 
dence  between  him  and  the  complainant,  in  relation  to  a 
settlement,  but  that,  instead  of  being  lulled  into  security  by 
it,  he  had  expressly  informed  him,  that  he  should  proceed 
against  his  St*  Christophers  estate — that  he  had  informed 
the  husband  of  the  complainant's  mother,  that  it  was  in  his 
power  to  procure  an  absolute  sale  of  the  complainant's  es- 
tate, and  that  he  should  do  so,  if  this  debt  was  not  paid ; 
and  mrged  him  to  become  the  purchaser,  and  pay  the  debt. 
He  explicitly  denied  having  told  any  one  that  his  only  object 
was  to  obtain  security,  and  that  he  would,  at  any  time,  ac- 
cept principal  and  interest — that  all  the  proceedings  had 
been  in  strict  conformity  to  the  law  of  the  island.  No  part 
of  the  answer  was  materially  impeached  by  the  proof. 

The  defendant's  correspondence  with  his  agent  in  St. 
Christophers  constituted  a  part  of  the  proofs.  And  from 
that  correspondence  it  appeared  distinctly  that  the  defend- 
ant's object  was,  not  to  obtain  payment  of,  or  security  for 
his  debt  only,  but  to  become  the  absolute  purchaser  of  the 
West  India  estate. 

The  master  of  the  rolls  granted  the  i^lief  prayed  for.  He 
thought  the  law  of  St  Christophers,  which  authorized  the  sale 
of  an  absentee's  estate  without  actual  notice  of  the  proceed- 
ings, merely  by  leaving  notice  at  his  last  place  of  residence, 
and  posting  another  upon  the  door  of  the  Court  house,  a  very 
tmwise  and  improvident  one.  But  he  admitted  it  to  be  the 
law,  and  that  the  defendant  had  a  right  to  proceed  under  it, 
and  he  could  not  grant  relief  upon  that  ground.    He  ex- 
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presses  his  conviction  that  Lord  Cranstown  did  not  believe    albanY) 

that  his  estate  could  be  absolutely  sold ;  but  admits  that    ^^^  ^^^* . 

this  circumstance  could  not  affect  the  defendant.    He  admits     M'Donald 

that  the  denial  of  the  defendant  that  he  ever  said  his  only  ob-       NcUiioxl 

ject  was  security,  and  that  he  would,  at  any  time,  take  his 

principal  and  interest^  must  be  taken  as  true^  being  contra* 

dieted  only  by  a  single  witness )  and  does  not  put  his  relief 

upon  Uiat  ground.    He  places  it  expressly  upon  the  ground 

that)  from  the  correspondence  between  the  defendant  and 

his  agent,  it  was  apparent  that  the  defendant's  object  in  the 

sale  waS)  not  only  to  obtain  payment  of  his  judgment,  but  to 

make  an  adoatitageous  purchase.    His  language  is  this ; 

**  Upon  the  evidence,  the  case  is  clear  of  all  doubt  as  to  the 

transaction^  and  the  object  the  defendant  had  in  view  in 

getting  that  judgmenti(c]{)    From  the  letters  of  June  and     (d)  3  fm 

September  from  the  agentj  it  is  clear  the  object  of  the  defen*    ""* 

dant  was,  not  only  to  obtain  a  sale  to  satisfy  his  judgment^ 

bat  a  sale  at  which  he  was  to  be  the  purchaser^  upon  such 

beneficial  termS)  that  it  would  be  worth  his  while  to  forego 

other  prospects  in  life,  viz.  the  settlement  referred  to  in  the 

East  Indies.     From  the  letter  of  the  13th  November,  from 

the  agent,  and  the  defence,  I  am  to  understand,  that  if  Ss. 

had  been  given,  it  would  be  eqtially  competent  for  him  to 

insist  that  that  should  be  the  price,  and  that  he  had  as  good 

a  right  to  keep  it  as  he  has  now.    Such  a  picture  of  a  sale 

under  a  judgment  so  insisted  upon,  is  such  as  I  should  not 

have  thought  could  have  been  exhibited  in  A  Court  of  Jus^ 

tice  with  a  serious  intention,  supposing  that  any  law  of  any 

country  should  be  perverted  to  such  a  purpose."(c)  (0  W.  I8di 

Again :  "  It  has  been  argued  very  sensibly,  that  it  is 
strange  for  this  Court  to  say  the  sale  is  void  by  the  laws  of 
the  Island  or  for  want  of  notice.  I  admit  I  am  bound  to  say, 
that  according  to  those  laws,  a  creditor  may  do  this.  To 
that  law  he  has  had  recourse,  and  wishes  to  avail  himself  of 
it  The  question  is,  whether  an  Enghsh  Court  will  permit 
such  an  use  to  be  made  of  the  law  of  that  Island,  or  any 
other  country.  It  is  soldj  not  to  satisfy  the  debt,  but  in  order 
to  get  the  estate,  which  the  law  of  that  country  never  could 
intend,  for  a  price  much  inadequate  to  the  real  value,  and 

YoL.  IL  24 
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ALBANY,    to  pay  himself  more  than  the  debt,  for  which  the  suit  was 
Dec,  1823.     commenced,  and  for  which   only,  the  sale  could  be  hoi- 


M'Donald      denJ\f) 

NeSion.  ^^^  legality  of  the  sale,  if  a  third  person  had  "been  the 

purchaser,  is  admitted  by  the  master  of  the  rolls,  and  that  no 
\g)  lA  183!  ^l^®f  could  have  been  had  against  him.(^) 

The  act  mider  which  the  sale  took  place  was  the  act  of 
5  Geo.  2,  ch.  7,  which  extended  to  all  the  English  planta- 
tions.   It  was  in  force  here  from  1732,  till  the  revolution. 

The  master  of  the  rolls.  I  admit,  lays  considerable  stress 
upon  the  unreasonable  provision  of  the  colonial  act  as  to  the 
service  of  process,  and  the  mode  of  sale.    But  it  is  clear  upon 
the  face  of  the  case,  that  striking  out  of  it  the  evidence  that 
Johnston's  object  in  effecting  the  sale  was,  not  only  to  obtain 
payment  of  his  debt,  but  to  purchase  the  estate,  the  relief 
could  not  and  would  not  have  been  granted.    It  was  put 
upon  the  ground,  that  his  proceedings  were  a  fraud  upon  the 
act,  inasmuch  as  his  object  was  to  effect  a  purpose  which  it 
did  not  authorize  or  contemplate,  under  color  of  a  proceed- 
ing which  it  did  authorize.    And  does  not  this  principle  com- 
mend itself  to  all  our  feelings  of  natural  justice  and  equity  ? 
Legrai  act  pre-      Now  can  there  be  any  difficulty  in  the  application  of  this 
done  for  legal  principle  ?    A  legal  act  will  always  be  presumed  to  have 
purpose,    un-  y^q^  done  for  a  legal  purpose,  unless  the  contrary  is  made 

icbb     conurary 

appear  by  pos-  to  appear  by  positive  proof,  or  the  strongest  circumstantial 
BtronJeeT^cir-  ©vidence.  Every  intendment  shall  be  in  favor  of  the  act. 
cumstantial  e-  gut  when  it  does  appear  to  have  been  done  for  an  illegal 

^v  I  ^1 A  n  ^^  A 

But  when  it  purpose,  a  Court  of  Equity  will  restrict  its  operation  to  the 
^^i  ^m^^l  object  which  might  legally  have  been  accomplished  by  it. 
■trict    opera.      The  law  is  fuU  of  analogies  in  support  of  this  principle. 
wWch*  ^ght  Upon  what  other  ground  is  an  action  upon  the  case  sustaina- 
legally    have  bje  agaiiist  a  Sheriff  for  oppressively  and  maliciously  execu- 
plished.       ■"  ting  process  ?     The  oppression  and  the  malice  in  many,  if 
not  in  most  cases,  consist  in  the  motive  with  which  an  act,  le- 
gal in  itself,  is  done.    Take  the  case  of  Rogers  v.  Brewster, 
(6  John.  Rep.  126,  and  the  cases  there  cited.)    The  process  of 
the  constable  authorized  him  to  take  the  horse  of  the  plaintiff, 
fts  much  as  any  other  article  of  personal  property.    But  the 
circimistances  of  the  case  showed  that  his  motive  in  taking 
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the  horse  in  preference  to  any  other  property,  was,  not  to  Albany, 
obtain  payment  of  his  execution  in  the  most  speedy  and  ef-  P^-  ^8^- 
£9CtuaI  manneS)  but  to  vex  and  oppress  the  plaintijf.  M'Donaid 

I  shall  not  take  up  the  time  of  the  Court,  in  showing  that       NeiLon. 
the  only  legal  purpose  for  which  the  execution  in  this  case     ^. . 
could  be  used,  was  to  obtain  satisfaction  of  the  judgment  ecation  to  tat- 
upon  which  it  was  issued ;  nor  in  a  recapitulation  of  the  evi-  ^  ^^ 
dence  to  show,  that,  instead  of  being  used  for  the  purpose, 
it  was  used  for  the  avowed  and  express  purpose  of  enabling 
ITDonald  to  purchase  the  respondent's  property  at  enor- 
mous and  ruinous  sacrifices ;  and  if  I  have  been  successful 
in  showing  that  the  law  would  not  have  permitted  him  to 
have  retained  the  property,  but  would  have  compelled  him 
to  restore  it,  or  account  for  its  value  tg  the  respondent;  it 
necessarily  follows,  that  the  voluntary  restoration  of  that        Voluntary 
which  the  law  would  thus  have  compelled  him  to  restore,  what  law  win 
can  form  no  consideration  for  the  bond  of  the  respondent.      ^jtore  no  con- 

^  aderation. 

But  it  may  be  said,  that  if  Eddy  should  not  be  held  to  Regtoration  by 
have  been  a  party  to  the  combination  then  the  purchases  Eddy,  no  part 

of    coDsidera- 

made  by  him  were  legal,  and  the  restoration  of  the  proper-  tion. 
ty  formed  a  portion  of  the  consideration  of  the  bond.    The 
consideration  for  Eddy's  portion  was  the  respondent's  note. 
It  dTd  not  go  into  the  bond ;  and  if  it  had,  M'Donald  could 
not  avail  himself  of  it.      The  judgment  and  note  of  John  • 

Neilson,  jun.,  and  Boyce,  who  were  both  notoriously  insol- 
vent, it  will  not  be  pretended,  formed  a  consideration  suf- 
ficient to  sustain  the  bond ;  and  these  are  the  only  legal 
considerations  beyond  the  debt  due  from  the  respondent,  for 
which  it  is  pretended  the  bond  was  given. 
In  this  view  of  the  case,  therefore,  I  should  be  clearly  of      ^"d,    &«. 

Bhoald     atand 

opinion,  that  the  respondent's  bond  ought  to  stand  as  seen-  for     replevin 
rity  only  for  the  amount  of  M'Donald's   judgment;   and  J"d«fn»«»toniy. 
that  upon  payment  of  that,  it  ought  to  be  given  up  and 
cancelled. 

Nor  have  I  been  able  to  satisfy  myself,  that  M'Donald      M'D.    hai 
has  any  equitable  claim  upon  the  respondent,  for  which  the  ciaimr*"*  * 
bond  ought  to  stand  as  further  security.      If  it  were  appar-  ^^  ^^  ^*?»  ■f: 

°  ^  rr        curity    ahould 

ent  upon  the  case,  that  the  bond  gave  M'Donald  no  more  atand  for  it 
than  he  was  equitably  entitled  to  from  the  respondent,  the 
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ALBANY,    Court  would  Undoubtedly  direct  it  to  stand,  although  it  might 
Dec.  1823.     j^^^^  ^^^^  improperly  obtained ;  upon  the  familiar  principle, 


M'Donald     that  he  who  asks  for  equity  shall  do  equity.(A^    But  then  the 
NeuioiL      appellant's  equity  ought  to  be  perfectly  clear  and  manifest, 
to  induce,  the  Court  to  impose  terms  upon  the  respondent, 
41^.    1^  Cm!  ^^  *  ^^^  circumstanced  like  this. 

Ch.  97.  Proof      I  shall  uot  enter  into  a  minute  examination  of  the  alleg- 
Temp.  'Tjdb.  ^^  grounds  of  the  appellant,  M'Donald's,  equitable  claims 
Ok'd^^^B'  ^S^^^^^  ^^^  respondent.    They  relate  to  a  raft  of  timber  be- 
Cb.  Cas.  560.  longing  to  the  son  of  the  respondent,  out  of  the  proceeds  of 
Hudson  6  Br  which  M'Donald  alleges  he  was  to  have  received  a  portion 
P^c;.    614.  of  his  debt  against  the  son,  and  of  which  he  was  deprived 
Evant,  9  Atk!  through  the  agency  of  the  respondent ;  and  to  a  replevin 
1^    toum^  ^^'^  ^^^  certain  goods  and  chattels  belonging  to  the  son,  of 
JoknHon,     3  which  it  is  alleged  the  respondent  had  become  fraudulently 
¥•••  jttj»-  70-  possessed,  and  a  portion  of  which  still  remained  in  his  hands. 
It  is  sufficient  to  say,  in  relation  to  these  claims,  that  what- 
ever may  be  the  rights  of  M'Donald,  he  can  assert  those 
rights  either  at  law  or  in  equity ;  and  that  they  are  by  no 
means  so  clear  as  to  entitle  him  to  call  upon  the  Court 
in  this  summary  and  collateral  manner  to  adjust  and  allow 
them. 
The  jigree-      Nor  does  the  arrangement  which  is  alleged  to  have  been 
Shmt    ^fat^^  made  between  the  respondent  and  his  son,  and  sanctioned 
•hall     deduct  jjy  the  family,  that  the  amount  agreed  to  be  paid  by  the  fa- 

froiD  hie  por* 

tion,  no  oonsi-  ther  for  the  son,  should  be  deducted  from  his  inheritance, 
^•''*^"'  vary  the  case.      The  agreement  of  the  son  formed  no  con- 

sideration for  that  of  the  father.  It  was  in  his  power  to  have 
deducted  it  without  the  consent  of  his  son.  He  was  under 
no  moral  or  legal  obligation  to  pay  the  debt,  and  the  agree- 
ment to  do  this  was  most  clearly  not  voluntary,  but  extor- 
ted from  him. 
Bvideiice  not  I  do  not  think  the  evidence  sufficient  to  charge  Eddy  as 
pliaifo  l^y ;  ^  p^i^  to  the  combination.  Ttie  principal  circumstance 
which  gives  rise  to  suspicion  against  him,  is  the  fact  of  his 
attending  the  sale  prepared  to  pay  his  bids  with  specie. 
This  certainly  aflfords  some  reason  for  believing  that  he 
must  have  previously  known  that  specie  would  be  required 
in  paymenti  and  have  been  a  party  to  the  whole  arrange- 
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meiit;  but  U  is  not  of  sufficient  weight  to  overbalance  the    albany, 
pcMitive  denial  in  his  answer.  Dwi,ida3. 

As  to  the  other  appellants,  the  evidence  of  combination  is  M'Donaid 
<»v6rwhelming.  The  testimony  of  Hunter,  as  to  the  decia-  NeiLiB. 
ntion  of  Gri£feth,  that  he  was  afraid  the  respondent  would 
»tum  before  the  day  of  sale,  and  get  the  proceedings  stayed,  ^^w*^^! 
receives  strong  and  ample  confirmation  from  Griffeth's  nation  among 
whole  subsequent  conduct,  and  from  all  the  circumstances 
in  the  case.  It  is  the  first  glimmering  we  discover  of  the 
^irit  and  object  with  which  the  proceedings  were  conduct- 
ed ;  and  makes  him  an  accessory  before  the  fact,  to  all  the 
subsequent  acts  of  violence  and  oppression.  It  is  followed 
up  by  an  abandonment  of  all  official  discretion;  and  an  en«- 
tire  submission  to  the  plaintifis  in  the  execution.  Instead 
of  acting  as  the  minister  of  the  law,  and  guarding  its  pre- 
cess  against  misapplication  and  abuse,  he  became  the  pas^ 
sive  instrument  of  a  party  in  the  accomplishment  of  his  ille*- 
gal  purposes.  It  was  contended  upon  the  argument,  that 
he  was  not  bound  to  incur  the  hazard  of  a  suspension  or  ad- 
journment of  the  sale,  and  that  the  law  will  not  inquire  int^ 
the  extent  of  the  hazard.  Is  it  indeed  true,  that  the  law 
will  not  exercise  a  supervision  or  control  over  the  discre- 
tionary acts  of  its  ministerial  officers  ?  That  they  are  om- 
nipotent and  irresponsible  in  the  exercise  of  the  power  en^- 
trusted  to  them  ?  ''  It  is  a  proposition,"  as  was  once  said  by 
Ld.  Hardwicke,  "  too  monstrous  to  be  debated." 

The  law  will  make  the  most  liberal  intendment  in  favor     Lawinttn^ 
of  its  ministerial  officers,  when  acting  within  the  limits  of  ^j^J^rw'  of! 
their  authority ;  but  it  will  not  permit  them  to  resort  to  the  ficen ;  bot 
ultima  ratiOf  when  the  legitimate  object,  which  it  is  their  du-  j^    mUdait 
ty  to  efiect,  can  be  accomplished  by  milder  means.     Has  a  niean^ 
Sherifi*  a  right  to  load  an  unresisting  debtor,  who  quietly 
submits  to  his  authority,  with  bonds  and  fetters,  to  guard 
against  an  escape  in  carrying  him  from  his  home  to  a  prison  ? 
and  yet  it  is  the  most  effectual  way  of  preventing  an  es- 
cape. 

It  was  the  duty  of  Griffeth,  under  the  circumstances  of  ShMF  AaM 
this  case  to  have  suspended  or  adjourned  the  sale ;  and  his  under  fi.  fa. 
conduct  throughout  the  whole  of  this  transaction,  deserves  *•  ,  pwT««t 
the  severest  reprehension.  fieaiL 
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ALBANY,        It  is  due  to  the  appellant,  M'Donald,  to  say,  what  is  ap- 
^  parent  on  the  face  of  this  case,  that  he  entertained  a  sincere 


M'Donaid     and  Strong  conviction,  that  the  respondent  had  aided  his  son 

NeiiMZL      in  defrauding  him  out  of  a  la]^e  and  just  demand ;  and  tho' 

this  belief,  unsupported  as  it  is  by  proof,  does  not  alter  the 

legal,  it  does  most  essentially  change  the  moral  character  of 

his  conduct. 

livingrton      The  only  question  that  remains,  is  as  to  the  competency 

BUG      Griffith 

oompetentwit-  of  Livingston  and  Gri£feth,  as  witnesses.     No  relief  is  pray- 
"•■•^  ed  against  them.    Whether  a  decree  can  pass  against  them, 

for  costs  only,  seems  to  be  questionable.    But,  admitting  that 
it  may,  it  is  still  but  a  contingent  liability.      A  certain  lia- 
bility for  costs  is  undoubtedly  an  interest  which  will  render 
a  witness  incompetent.    But,  upon  the  authority  of  Man  v. 
Ward,  (2  Atk.  228 ;)  Cotton  v  Luttrell,  (1  Atk.  451 ;)  and 
Beebe  v.  The  Bank  of  New  York,  (1  John.  Rep.  666 ;)  I 
think  these  witnesses  were  competent,  and  that  the  objection 
went  merely  to  their  credibility. 
The  decree      I  am  accordingly  of  opinion,  upon  the  whole  case,  that 
finned  m  to  the  decree  of  the  Chancellor,  as  it  respects  the  appellant 
JjJ^^L^  *~*  M'Donald,  ought  to  be  afiirmed,  with  this  modification : 
that  the  respondent,  in  addition  to  the  note  and  judgment, 
which  he  is  directed  to  re-assign  and  deliver  to  M'Donald, 
also  deliver  to  him  the  instrument  by  which  that  note  and 
that  judgment  were  assigned  to  him,  the  respondent,  by 
M'Donald ;  to  the  intent  that  the  general  release  which  it 
And  decree  contains,  ou  the  part  of  M'Donald,  of  all  demands  against 
ie  to  Eddy  re-  the  respondent,  may  be  cancelled :    and  that  so  much 
of  his  Honor  the  Chancellor's  decree,  as  relates  to  the 
appellant,  Seth  Eddy,  be  reversed. 

Hunter,  King,  Lefferts,  Lynde,  Mallory,  Ogden, 
Stranahan,  Suoam  and  Thorn,  Senators,  concurred. 

The  principal  Savage,  Ch.  J.  The  facts,  in  this  case,  which  appear  to 
nron  whidi  ^^  material,  are  as  follows :  In  the  month  of  September^ 
the  apoeilantt  1816,  M'Donald  sold  goods  to  the  respondent's  son,  John 
the  decrae  of  Neilson,  jim.,  amounting  to  S2100.  On  the  10th  March? 
^J^~«rt  ^  1816,  J.  Neilson,  jun.,  gave  a  note  for  $711 25,  and  on  the 
■honid^Te  xe-  14th  of  the  same  month  another  note  of  $1393  82,  both  pay* 

Tened. 
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able  to  Jacob  Boyce,  or  order,  in  90  days,  and  endorsed  by 
Boyce  to  M'Donald.    On  the  16th  of  the  same  month,  J. 
Neilsoo,  jun.,  and  BFDonald,  entered  into  a  written  contract 
by  which  it  was  stated  that  M'Donald  had  bought  250  sticks 
of  timber,  (afterwards  estimated  at  $800,  but  which  really 
produced  but  $600,)  to  be  delivered  by  J.  Neilson,  jun.,  in 
New  York,  and  then  paid  for,  at  the  New  York  prices,  by 
being  endorsed  on  McDonald's  notes — the  balance  to  be  re* 
funded  to  J.  Neilson,  jun.,  if  the  notes  were  thus  overpaid. 
The  timber  was  sent  to  New  York,  by  one  Samuel  Hewitt, 
who.  proceeded  to  that  place  in  company  with  the  respon- 
dent   When  the  timber  arrived  at  New  York,  IVFDonald 
demanded  it,  but  the  respondent  told  Hewitt  he  had  no  right 
to  deliver  it.    The  respondent  did  not  promise  to  indemni- 
fy Hewitt  against  the  consequences  of  non-delivery,  but 
Hewitt  understood  him  that  he  (H.)  should  not  be  injured. 
The  respondent  said  McDonald's  debt  should  be  the  last  his 
(the  respondent's)  son  should  pay.    Hewitt  refused  to  de- 
liver the  timber,  and  M'Donald  sued  him  for  it.    Hewitt 
gave  himself  no  concern  about  the  suit — the  respondent  de^ 
fended  it,  and  M'Donald  failed  in  his  action,  on  the  gromid 
that  the  contract  between  him  and  J.  Neilson,  jun.,  was  ex- 
ecutory, and  did  not  transfer  to  MT)onald  the  title  in  the 
timber. 

M'Donald  sued  J.  Neilson,  jun.,  on  the  large  note,  and  ob- 
tained a  judgment,  which  was  docketed  May  16th,  1818^  and 
on  the  19th  of  June  following,  ^fi.fa,  thereon  was  levied  up- 
on the  personal  property  of  J.  Neilson,  jun.,  in  his  possession, 
nearly  all  of  which  the  respondent  appeared  and  claimed, 
saying  he  had  purchased  it  at  a  Sheriff's  sale,  upon  an  exe- 
cution in  favor  of  Rockwell  ic  Stebbins.  The  Deputy  She- 
riff who  levied,  Franklin  Livingston,  one  of  the  appellants, 
advertised  the  property  for  sale  on  the  8th  of  July,  1818,  on 
which  day  the  respondent  brought  replevin  against  M'Don- 
ald and  Livingston,  for  a  part  of  the  goods,  worth  about 
$601.  The  value  of  those  included  in  the  declaration  in 
replevin  was  only  $365  31.  On  the  trial,  a  verdict  passed 
for  the  defendants  in  the  suit,  M'Donald  ic  Livingston,  on 
the  ground  that  the  purchase  by  the  respondent,  under  the 
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Rbckwell  &  Stebbins  execution,  was  fraudulent,  inasmuch  as 
the  tespOndeMt  had  agreed  with  his  son  to  pay  that  execu* 
tion  out  of  the  avails  of  the  raft*  On  this  trial,  it  also  ap- 
peared that  the  respondent  had  no  previous  authority  to  in- 
temieddle  in  the  disposition  of  the  raft,  though  his  son  af- 
terwards approved  of  his  acts. 

A  judgment  was  entered  upon  this  verdict  and  an  execu- 
tion issued  for  $480  83,  under  which  Griffeth,  as  Deputy 
Sheriff,  advertised  the  respotident's  personal  property  for 
sale  on  the  22d  Nov.  1819,  at  9  A.  M.  [Here  the  Ch.  Jus- 
tice adverted  to  the  proceedings  preparatory  /o,  and  at- 
tending the  sale,  as  above  stated  by  Sutherlakd  and 

WOODWORTH,   Js.] 

The  sale  was  proceeding,  when  the  l^spondent,  by  the 
advice  of  his  friends,  proposed  to  compromise  with  the  plain- 
tiff, who  offered  to  take  $2500,  in  discharge  of  all  his  claims 
tigainst  both  father  and  son.  This  proposal  was  finally  ac- 
ceded to,  and  the  atnount  Was  secured  by  the  bond  and  mort- 
gage, in  qeUstion,  after  consultation  With  his  family  and 
friends,  among  Whom  an  arrangement  was  made  by  which 
Uie  siun  secured  was  to  be  deducted  out  of  the  share  which 
J.  Nelson.,  jun.,  was  to  receive  from  the  respondent's  pro- 
perty, as  a  son's  portion. 

M'Donald,  on  receiving  the  bond  and  mortgage,  joined 
i0nth  Livingston  in  releasing  the  judgment  and  execution 
obtained  in  the  replevin  suit.  He  transferred  to  the  respon- 
dent the  notes  of  $711  25,  against  J.  Neilson,  jun.,  endorsed 
by  Boyce,  and  assigned  his  judgment  against  J.  Neilson,  jun., 
and  executed  a  general  release  of  all  demands  against  both 
the  Neilsons.  The  bond  and  mortgage  were  payable  in  five 
^ual  annual  instalments,  with  interesti 

When  the  first  instalment  became  due  M'Donald  brought 
h  suit  upon  the  bond ;  and  then,  and  not  till  then,  the  res* 
pondent  filed  his  bill  in  the  Court  of  Chancery  for  relief. 

In  the  meantime,  J.  Neilson^  jun.j  had  obtained  the  dis* 
charge  of  his  person  under  the  insolvent  act. 

There  are  some  other  circumstances,  which  I  shall  notice 
hereafter. 
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The  question  first  in  order,  relates  to  the  competency  of  albany, 
two  of  the  defendants  in  the  CJourt  below,  (Griffeth  and  P^  '8^- 
Livuigston,)  as  witnesses.  M'Donald 

On  the  point,  whether  a  defendant,  who  is  charged  with      Ntuicm. 
fraud,  but  against  whom  nothing  specific  is  prayed,  may  be 
examined  as  a  witness  for  his  co-defendants,  the  decisions  charff«?'*i!52 
in  the  English  Courts  are  certainly  somewhat  contradictory ;  fraud,  but  a- 
but  it  seems  to  me  that  the  weight  of  the  later  authorities  S"^%rticiii« 
is  in  favor  of  their  admissibility.      (1  PhiL  Ev.  2d  Am.  ed.  "^•^  ^  PJ^J' 

ody  may  bo  a 

63.    Fenton  v.  Hughes,  7  Ves.  287.    Dunham  v.  Corpora  witneaa. 

atioti  of  Chippenham^  14  Ves.  251.    Whiiworth  v.  Dams^ 

1  Yes.  &,  Bea.  548,  551.)      The  inclination,  in  our  Courts, 

has  been  "  to  confine  tlie  question  of  interest  within  strict 

and  precise  boundaries,  and  to  let  objections  go  more  to  the 

credit  than  to  the  competency  of  witnesses,"  {Bebee  et  al.  v. 

Bank  of  Ne^n  York,  1  John.  Rep.  577,)  and  to  admit  the  Objection  gom 

testimony  of  such  defendants,  permitting  all  objections  to  be  *°  "^** 

made  to   their  credibility   rather  than  their  competency. 

{Kirk  V.  Hodgson  et  aZ.,  1  John.  Ch.  Rep.  660.) 

In  my  judgment,  the  Chancellor  decided  correctly  in  re-  g.  &  I*  good 
ceiving  the  testimony  of  Griffeth  and  Livingston.  witncMea. 

The  other  points,  which  appear  to  deserve  consideration,     other  qnea- 
are,  1.  The  regularity  of  the  proceedings  under  the  execu-  ***"•• 
tion.     2.  The  validity  of  the  bond  and  mortgage.      3.  If 
the  proceedings  were  irregular,  whether  the  reUef  decreed  by 
the  Chancellor  should  be  granted,  under  the  circumstances 
of  this  case. 

1.  The  Sheriff  must  obey  his  writ  It  is  his  duty,  there-  Sheriff  muii 
fore,  on  a  ft.  fa,  to  collect  the  money  by  the  return  day.  coSert  nwrney 
He  must  not  show  favor,  or  give  unreasonable  delay,  neither  by  wtom  <Jay ; 
should  he  be  guilty  of  oppression,  or  use  more  severity  than  or  be  more^Ie^ 
is  necessary.  (Bac.  Abr.  Sheriff,  (iV.)  Dalt.  Sheriff,  109,  ^"  ^•^  »•- 
110.)  ''*~^' 

In  this  case,  the  execution  was  delivered  to  him  on  the  whenjl./«. 
10th  November,  1819,  returnable  at  the  next  January  term,  delivered,  and 

how  executed* 

He  levied  on  the  13th  Nov.  and  advertised  the  property  for 
sale  on  the  22d.  The  respondent  was  absent  when  the  levy 
was  made,  and  returned  the  evening  before  the  sale.  On 
the  morning  of  the  22d,  he  requested  a  postponement  of  the 
Vol.  n.  26 
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^^^^'     tions  of  McDonald.    He  requested  M'Donald  to  agree  to  the 


BTDonaid     postponement,  which  he  refused.      I  incline  to  credit  this 

NeUflon.      Statement  of  facts,  rather  than  the  relation  of  J.  Neilson,  jun. 

M'Donald  told  the  deputy  that  he  should  demand  specie  of 

the  Sheriff,  and  the  deputy  then  gave  notice  that  he  should 

require  it  firom  the  purchasers. 

It  is  not  at  all  surprising  that  M'Donald  should  have  been 
willing  to  distress  the  respondent.  Smarting  under  the 
losses,  disappointments,  and  perplexities  he  had  suffered,  re- 
sulting, as  he  supposed,  from  the  wanton  and  malicious 
officiousness  of  the  respondent,  he,  no  doubt,  felt  gratified 
with  the  prospect  of  receiving  remuneration  and  inflicting 
punishment  upon  him.  The  Sheriff,  however,  ought  not  to 
lend  himself  to  any  one,  and  thus  become  the  instrument  of 
<  gratifying  the  vindictive  feelings  of  an  exasperated  party.  I 

am  rather  inclined  to  believe,  that,  in  this  instance,  the  de- 
puty acted  under  an  impression  that  he  was  bound  to  obey 
Sheriff  not  to  M'Donald's  instructions.     In  this  he  was  mistaken.     He 
k  inQ^dace  ^^  bound  to  exercise  a  proper  discretion,  and  when  he  saw 
a  great  ■acri-  that  there  must  be  a  great  sacrifice  of  the  respondent's  pro- 

fice ;     ihoiild  °  r  r 

postpone  eaie  perty,  it  was  his  duty  to  have  postponed  the  sale.    ( Tinkom 

l^t^^  ▼.  Purdy,  6  John.  Rep.  345.)     A  reasonable  time  should 

injury  by  de-  have  been  given  the  respondent  to  obtain  the  money,  parti- 

'^'  cularly  when  the  Sheriff  could  not  possibly  sustain  any  loss 

firom  the  indulgence. 

No   combi-      \  cannot,  however,  believe  that  there  was  that  combina- 

nation. 

tion  or  concert  between  the  appellants,  which  is  supposed. 
Evidence  on  M'Donald  and  Livingston  were  parties  to  the  execution,  and 

fhii  point*  %j  M. 

it  would  have  been  strange  if  there  had  not  been  concert  be- 
tween them.  Griffeth  had,  several  days  before,  informed  a 
son  of  the  respondent  that  he  should  not  postpone  the  sale 
without  M'Donald's  direction.  He  told  Hunter  that  he  in- 
tended to  sell  as  soon  as  the  law  would  permit ;  and  was 
afraid  the  respondent  would  return  and  pay  the  money.  This 
conversation  was  voluntarily  on  the  part  of  Griffeth,  and  cer- 
tainly not  calculated  to  further  M'Donald's  views.  The 
natural  consequence  of  making  a  public  disclosure  of  what 
MDonald  must  have  wished  to  be  kept  secret,  would  be  to 
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defeat  the  object,  by  giving  the  opposite  Tpaity  notice,  and,  albanYi 
theiefore,  enabling  him  to  guard  against  it,  by  preparing  to  P^^sas. 
pay  the  money.  M'Donald  ' 

The  principal  circumstance  relied  on  to  prove  combina-  NeUwa. 
tioQ  on  the  part  of  Eddy  is,  his  going  to  the  sale  with  specie 
in  his  pocket,  and  offering  to  lend  it  to  the  respondent  on  ed  to?^^I 
condition  of  his  securing  to  him  50  dollars  due  to  him  froni  <:>«  for  950. 
J.  Neilson,  junior.  This  fact,  to  my  mind,  is  conclusive  evi- 
dence of  Ekldy's  innocence.  He  went  to  the  sale  with  the 
expectation  of  making  advantageous  bargains,  to  indenmify 
himself  for  a  loss  sustained,  as  he  alleges,  through  the  res- 
pondent's instrumentality.  What  inducement  can  any  man 
have  to  attend  a  Sheriff's  sale,  or  an  auction,  but  to  make 
advantageous  purchases  ?  What  more  natural  than  a  de- 
sire to  secure  a  bad  debt,  under  such  circumstances  ?  The 
only  feature  about  Eddy's  conduct,  which  seems  extraordin- 
ary is,  that  he  was  willing  to  loan  the  specie  to  the  respon- 
dent on  any  terms ;  and  it  can  only  be  accounted  for  on  the 
supposition  that  he  was  fearful  he  might  not  otherwise  at- 
tain his  object.  Had  the  respondent  accepted  his  offer, 
M'Donald's  views  would  have  been  entirely  defeated ;  and 
yet  this  offer  is  urged  as  proof  of  Eddy's  combination ! 

In  conducting  the  sale,  the  deputy  seems  to  have  acted     Boputy  er- 
with  ordinary  indulgence  and  prudence,  but  he  certainly  ^  ^^^^ 
erred  in  refusing  the  postponement :  And  were  this  the  only 
question  in  the  cause,  I  should  certainly  not  hesitate  in  say- 
ing that  the  sale  should  be  set  aside. 

2.  The  sale  being  considered  irregular,  it  would  seem  to 
follow  that  the  bond  and  mortgage,  being  a  consequence  of 
the  sale,  must  be  considered  as  improperly  obtained,  and  be 
set  aside  either  totally  or  partially.  In  this  case,  however, 
there  are  considerations  which  have  brought  my  mind  to  a 
different  conclusion. 

The  opinion  of  his  Honor,  the  Chancellor,  on  this  point,  Thcyngh  Mca- 
is  in  accordance  with  former  decisicms ;  which  are,  that,  J2n™*jJ^^y 
although  the  security  may  have  been  unduly  obtained,  3ret  obuuaod,  yet 
it  shall  stand  for  what  was  truly  due  at  the  time.  I  can  see  f^  what  b£- 
no  reason  for  limiting  this  doctrine  to  such  claims  as  are  K^jy  ^  •^°*- 

°  tably   dne    at 

legally  due.    Why  do  parties  go  into  Chancery  but  for  ob-  the  time. 
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frmndi. 


Oflbr  to  com- 
promiee,  ad- 
vieed  by 

ftiendi       and 
cooneeL 


Ftmily 
itDftment 


taining  what  a  Court  of  law  cannot  give  them  ?  The  se- 
curity ought  to  stand  for  what  in  equity  and  good  conscience 
the  party  is  entitled  to  receive.  "  Courts  of  Equity  never 
interfere  to  deprive  the  plaintiff  at  law  of  any  legal  advan- 
tage which  he  may  have  gained,  unless  the  party  seeking  re- 
lief will  do  complete  justice,  by  paying  what  is  really  due. 
Indeed,  they  have  (upon  the  same  principle)  gone  so  far  as 
to  refuse  their  assistance  in  reUeving  against  a  judgment  ob- 
tained by  fraud."  {Payne  v.  Dudley^  1  Wash.  Rep.  199. 
Small  Y,  Brackley,  2  Vern.  602.) 

The  respondent  in  this  case,  had,  by  his  improper  and 
wanton  interference  with  the  raft  which  M'Donald  had  pur- 
chased and  paid  for,  occasioned  a  loss  to  him  of  from  600 
to  800  dollars,  besides  all  the  costs  and  expenses  which  he 
sustained. 

He  had  again,  by  a  fraudulent  purchase  of  the  property 
of  John  Neilson,  jun.,  taken  out  of  the  possession  of  M'Don- 
ald, property  worth,  at  least,  600  dollars,  a  part  of  which, 
only  was  included  in  the  replevin  suit.  It  appears,  also, 
that  a  negotiation  had  previously  been  on  foot,  between,  the 
respondent  and  M'Donald,  for  the  sale  and  piurchase  of  the 
demands  which  the  latter  held  against  J.  Neilson,  jun. ;  and 
it  also  appears,  that  the  offer  to  compromise  at  the  sale,  pro- 
ceeded from  the  respondent,  was  entered  into  by  the  advice 
of  friends  and  counsel,  and  under  a  full  knowledge  of  his 
rights.  (1  Mad.  Ch.  215.)  It  is  said,  indeed,  that  he  was 
apprehensive,  from  M'Donald's  circumstances,  that  the  pro- 
perty, if  taken  away,  would  not  be  obtained  again ;  but 
surely  there  was  no  ground  to  apprehend  that  both  the 
Sheriff  and  his  deputy  were  insolvent.  He  had  his  re- 
medy against  the  officer,  as  well  as  against  the  party. 
Although  I  catinot  approve  the  conduct  of  M'Donald  or 
the  deputy,  yet  it  is  not  to  be  denied,  that  the  respondent 
had  provoked  the  treatment  lie  received.  He  had  delibe- 
rately executed  the  bond  and  mortgage,  under  the  circimi- 
stances  just  mentioned,  and  also  had,  by  a  family  arrange- 
ment, placed  the  amount  to  the  debit  of  his  son,  the  origi- 
nal debtor. 

In  the  research  which  I  have  been  able  to  make,  I  find 
no  case  which  goes  the  length  olf  setting  aside  a  convey- 
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ance  made  under  such  circumstances.    If  done  at  all,  it    Albany, 
should  be  on  completely  indenmifying  M'Donald,  for  the     ^^^  ^^^' 


value  of  the  raft,  the  goods  replevied,  and  a  liberal  allow-     M'Donald 
ance  for  the  costs  and  expenses  of  a  three  year's  litigation.      NeUfon. 

3.  This  brings  me  to  the  consideration  of  the  relief,  if 
any,  which  should  be  granted. 

There  is  no  doubt  that  the  Court  of  Chancery  has  power  WhMi    cli«i- 
to  grant  relief  against  deeds  and  judgments,  not  only  when  ^  ^^L^ 
obtained  by  fraud  or  imposition,  {Reigal  v.  Woodj  I  John,  deedi       and 
Ch.  Rep.  406,  and  cases  there  cited,)  but  also  when  regu-  ^"*^'' 
larly  obtained,  if  there  are  circumstances  of  extraordinary 
hardship,  or  great  inadequacy  of  consideration.  {Ld.  Crans- 
town  V.  JohnstoUj  3  Ves.  Jun.  170.)    The  party  asking 
equity  must,  however,  do  equity.    He  must  come  into  Court 
with  clean  hands,  imspotted  with  the  foul  stains  of  fraud 
and  chicanery.    In  the  present  instance,  the  respondent 
came  with  an  ill  grace  into  a  Court  of  Equity,  to  ask  redress 
against  grievances  which  were  the  consequences  of  his  own 
misconduct.    Besides,  he  slept  upon  his  rights  (if  any  he 
had)  until  his  son,  the  original  debtor,  had  obtained  a  dis- 
charge, exempting  his  person  from  imprisonment.    He  had 
before  got  possession  of  all  his  son's  property ;  and  the  only 
remedy  which  M'Donald  had  to  enforce  collection  of  what 
is  admitted  to  be  an  honest  debt,  is  now  taken  away  from 
him.    If  the  bond  and  mortgage  should  be  cancelled  at  all 
on  any  terms,  it  should  only  be  done  partially,  allowing  so 
much  to  remain  as  would  be  equal  to  the  equitable  claims 
of  M'Donald ;  and  also  upon  restoring  him  to  all  the  rights 
which  he  possessed  anterior  to  the  execution  of  those  secu- 
rities.   The  latter  condition  cannot  now  be  complied  with,  p^^^iei  eumot 
The  release  to  J.  Neilson,  jun.  cannot  be  cancelled  without  be  raiutatod, 
instituting  proceedings  against  him ;  neither  can  his  ex-  a*    neoMMiy 
emption  from  imprisonment  be  taken  from  him.  P^**y* 

On  the  whole,  therefore,  I  am  of  opinion,  that  the  bond  Soffieientoon- 
and  mortgage  given  by  the  defendant,  should  not  be  can- 
celled.   Although  the  conduct  of  M'Donald  and  the  deputy 
cannot  be  justified,  yet  as  between  the  parties  in  interest, 
there  was  a  suficient  consideration. 
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^^^  ^^^'     nominally,  to  more  than  the  bond  and  mortgage :  demands 


M'Donaid     which  he  had  previously  proposed  to  purchase,  at  five  shil- 
NeUton.      ^ii^gs  on  the  pound.    He  now  gave  less  than  twenty  shil- 

1.  Demandi        * 

aHinied ;  2.  He  was  released  from  all  liability  to  M'Donaid,  which, 

duut  rokucd'  upon  equitable  grounds,  amoimted  to  from  fourteen  to  six- 
teen hundred  dollars,  besides  costs  and  expenses. 
JL  Son  re-      3^  rpjj^  respondent's  son  was  released  from  a  debt  admit- 
ted to  be  honestly  due,  amounting  to  considerable  more  than 
the  amount  of  the  bond  and  mortgage. 

4.  SocuriUei      4  rpj^^  securities  were  executed  to  settle  a  legal  contro- 

ezecuted      to 

Mttie      legal  versy.    The  respondent  knew  his  rights,  and  that  he  had  a 
^i^"*^*faww-  ^''^^y  against  responsible  persons.    He  had  the  benefit  of 
le^ofrighu,  counsel,  and  the  advice  of  his  family  and  friends. 
2^        vice,      g   ^^j  under  all  circumstances,  the  arrangement  was 

5.  Arrange-  reasonable  in  itself. 

ment  reasona- 
ble. My  opinion,  therefore,  is,  that  the  decree  of  his  Honor, 

the  Chancellor,  be  reversed. 

BowKER,  BowNE,  Bronson,  Burt,  Clark,  Cramer, 
Dudley,  Earll,  Eason,  Green,  Hathaway,  M'Int yre, 
Redfield.  Wheeler,  and  Wooster,  Senators^  concurred. 

For  affirm-  A  majority  of  the  Court  being  for  a  reversal,  it  was  there- 
J5^*fJJ*y^'  upon  ORDERED,  ADJUDGED  aud  DECREED,  that  the  dccrec 
•ai,  16.  of  the  Court  of  Chancery,  made  in  this  cause,  be  reversed ; 

that  the  respondent's  bill  be  dismissed,  without  costs  to 
either  party,  as  against  the  other ;  and  that  the  injunc- 
tion, issued  in  this  cause,  be  dissolved ;  and  that  the  record 
and  proceedings  be  remitted,  &c. 
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Sarah  Wilson  and  others,  appellants, 

against 
Robert  Troup  and  others,  respondents. 

It  leeinB,  that  an  appeal  from  a  final  decree  bringe  np  an  interiocntorj  or« 
der  Buppreaaing  certain  depoeitlona,  which  may  bear  npon  the  final  de- 
cree. 

A  power  of  attorney  to  execute  a  mortgage,  anthorizes  the  attorney  to  insert 
in  the  mortgage  a  power  of  Bale,  on  default  of  payment 

This  doea  not  alter  the  nature  of  the  instrument,  or  give  any  greater  secu- 
rity than  IB  implied  in  the  word  mortgage. 

The  power  to  sell  applies  solely  to  the  remedy ;  and  impairs  no  right  of  the 
mortgagor. 

A  power  to  give  a  mortgage  must  be  taken  to  mean  the  instrument  in  com- 
mon use  as  a  mortgage,  where  the  power  is  to  be  executed. 

Mortgages  in  this  state  generally  include  a  power  of  sale,  or  summary  fore- 
closure; 

And  a  power  by  a  citizen  of  Pennsylvania  to  execute  a  mortgage  in  this 
state,  implies  an  authority  to  insert  a  power  of  sale,  &c 

It  is  not  necessary  to  the  validity  of  a  mortgage,  or  a  purchase  under  m 
power  of  sale  therein,  even  as  against  subsequent  purchasers,  &c.,  that  the 
power  to  execute  it  should  be  registered  according  to  the  statute,  (1  R.  L. 
373,  s.  2.) 

Tills  is  not  necessary  as  against  the  mortgagor. 

The  provision  that  the  power  of  sale  shall  be  recorded  before  a  conveyance 
under  it  shall  be  executed  (sees.  36,  ch.  32,  s.  6,  1  R.  L.  374,)  is  for  the 
benefit  of  the  purchaser ;  and  was  intended  to  protect  him  against  subse* 
quent  purchasers,  &c 

But  it  does  not  lie  with  the  mortgagor  to  object,  that  a  sale  and  conveyance 
have  been  made  under  the  power,  without  its  having  been  recorded. 

It  was  conceded  by  the  court,  that  the  registry  of  a  power,  the  proof  or  ac- 
knowledgment of  which  was  taken  out  of  this  state,  though  before  a  com- 
missioner resident  here,  is  a  nullity. 

A  mortgagee,  though  he  have  conveyed  the  whole  mortgaged  premisefl  with 
warranty  in  fee,  can  yet  foreclose ;  for  this  conveyance  of  the  land  will 
not  pass  his  interest  in  the  mortgage. 

So  if  he  have  thus  conveyed  only  a  part  of  the  mortgaged  premises,  he  may 
yet  foreclose  for  the  whole  under  a  power  of  sale  in  the  mortgage ;  and 
may  himself  become  the  purchaser. 

Whether  a  mortgagee,  having  assigned  part  of  his  faiterest  m  the  mortgage^ 
may  foreclose  under  a  power  of  sale  in  his  own  name,  or  must  give  notice 
in  the  name  of  himself  and  his  assignees  ?     Quere, 

Though  the  mortgagee  convey  in  fee  a  part  of  the  mortgaged  premises,  this 
does  not  prejudice  the  right  of  the  mortgagor  to  redeem. 

A  statute  foreclosure  of  a  mortgage  is  equivalent  to  a  foreclosure  in  equity. 

If  a  mortgagee  convey  a  part  of  the  mortgaged  prendsef  with  wairanty. 


ALBANY, 
Dec.  1833. 

Wilson 

V. 

IVonp. 
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and  afterward!  himself  purchase  the  whole  under  the  power  of  sale,  the 
purchase  will  enure  to  the  benefit  of  his  grantee. 

The  power  to  execute  an  instrument  of  known  and  definite  signification  in 
the  law,  will  not  authorize  the  execution  of  one  having  a  different  effect : 

Thus,  a  power  to  convey  does  not  authorize  the  attorney  to  insert  in  the 
conveyance  a  covenant  of  seisin. 

In  the  construction  of  all  contracts,  the  situation  of  the  parties,  and  the  sub- 
ject matter  of  the  contract  are  to  be  considered,  in  order  to  determine  the 
meaning  of  any  particular  provision. 

This  rule  applied. 

A  mortgagor  is  deemed  seised  as  to  all  persons  except  the  mortgagee,  &c. 

Both  at  law  and  in  equity,  a  mortgage  is  considered  a  mere  security  for 
money : 

The  interest  of  the  mortgagee  is  a  chattel  merely ; 

And  will  pass  by  delivery  without  writing. 

A  mortgage  is  a  mere  incident  to  the  debt ; 

And  an  assignment  of  the  interest  in  the  land  without  the  debt  is  a  nullity. 

A  mortgage  is  good  without  a  power  of  sale. 

The  wifrd9  even  of  a  naked  power  are  not  always  confined  to  what  they 
necessarily  import  in  their  strictest  legal  sense ; 

But  they  are  to  be  construed  according  to  the  intent  of  the  parties. 

This  rule  conadered  upon  authority ; 

And  applied. 

The  nature  of  a  power  of  sale  in  a  mortgage  considered. 

It  is  a  power  coupled  with  an  interest. 

It  teems,  it  is  a  power  appendant,  and  not  in  gross. 

The  distinction  between  powers  appendant  and  in  gross. 

The  first  is  where  the  donee  of  the  power  has  an  estate  in  the  lands ;  and 
the  estate  to  be  created  by  the  power  does,  or  may  take  elFeot  in  posses- 
sion, during  the  continuance  of  the  estate  to  which  the  power  is  annexed ; 

As  a  power  to  a  tenant  for  life,  in  possession,  to  make  leases. 

The  latter  is  where  the  donee  of  the  power  has  an  estate  in  the  lands ;  but 
the  estate  to  be  created  under  the  power  is  not  to  take  effect  till  the  de- 
terminatioii  of  the  estate  to  which  it  relates. 

If  the  donee  of  a  power  appendant  and  coupled  with  an  interest  (as  a  mort- 
gagee) convey  his  whole  estate,  this  would  pass,  but  not  extinguish  the 
power. 

This  is  the  common  case  of  the  assignment  of  a  mortgage ; 

Which  carries  not  only  the  legal  estate,  but  all  the  remedies  or  powers  at- 
tached to  it 

But  a  conveyance  of  part  of  the  estate  will  not  carry  with  it  a  correspond- 
ing portion  of  the  power ; 

Because  the  power  is  indivisible% 

It  can  operate  but  onoe,  and  then  is  exhausted. 

A  trustee  may  purchase  for  the  exclusive  benefit  of  his  eettuy  pu  tnut. 

And  if  he  purchase  for  his  own  benefit,  it  is  good  until  set  aside  by  the 
eegtuy  pu  truwt,  who  alone  has  a  right  to  object 

It  seccns,  that  communications  made  to  an  attorney  at  law,  by  one  who  has 
retained  him  to  oondnet  a  foreclosure  by  advertiMmenty  imder  the  act 
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coneeming  mortgagee,  such  commonicationB  haying  relation  to  the  hnsi- 
ne«  of  the  foreclosure,  are  to  be  considered  as  confidential  commonica  • 
tions  between  attorney  and  client ;  and  therefore  inadmissible  in  eyidence 
against  the  client 

Appeal  from  the  Court  of  Chancery.  William  Wilson, 
the  father  of  the  appellants,  late  of  Northumberland,  in 
Pennsylvania,  deceased,  held  an  interest  in  a  contract 
with  one  Charles  Williamson,  for  6000  acres  of  land  in  Steu- 
ben and  Ontario  counties,  which  Williamson  was  to  convey 
for  the  consideration  of  £795,  New  York  currency.  Oct  6, 
1796,  Wilson  gave  a  power  of  attorney  to  Daniel  Faulkner^ 
to  receive  a  conveyance,  with  warranty,  and  execute  bonds 
and  mortgages  to  Williamson,  and  do  and  perform  all  things 
necessary  and  lawful  to  secure  the  purchase  money.  Oct. 
21,  1796,  Faulkner  received  the  deed,  and  executed  a  bond 
and  mortgage  accordingly.  This  mortgage  included  a  spe^ 
cial  power  to  the  mortgcLgee^  ^c,  to  seU  the  land  andraisd 
the  money  due  on  default  of  the  mortgagor^  ^c,  to  pay  ac- 
cording to  the  bond,  (which,  by  our  statutes,  2  Greenleaf, 
101,  act  of  26th  Feb.  1788, 1  K.  &  R.  482— re-enactment,  6th 
April,  1801,  and  1  R.  L.  by  Woodworth  <fc  Van  Ness,  373, 
8.  5,  gives  the  mortgagee,  his  assigns,  &c.,  the  tight  of  sum- 
mary foreclosure,  without  a  bill  in  equity.)  The  mortgage, 
but  not  the  power  to  Faulkner,  was  registered  in  the  Clerk's 
office  of  Steuben  County,  Oct  24,  1796. 

Williamson  assigned  this  mortgage  to  Sii*  William  Pult' 
ney,  who  die  intestate  in  1805,  leaving  Henrietta  Laura 
Pultney,  Countess  of  Bath,  (wife  of  Sir  James  Pultney,)  his 
only  child  and  heir  at  law.  She  died  in  July,  1808,  intes^ 
tate  as  to  her  real  estate,  which  descended  to  Sir  John  Low-* 
ther  Johnstone,  her  son  and  heir  at  law. 

On  the  death  of  Sir  William  Pultney,  the  respondent.  Rob- 
ert Troup,  took  out  letters  of  administration  da  his  estate. 

From  1806,  to  May,  1811,  the  respondent,  Troup,  as  agent 
successively  of  Sir  William  Pultney  and  Johnstone,  sold 
and  conveyed  divers  parcels  of  the  mortgaged  premises  to 
eleven  of  the  other  respondents. 
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Notwithstanding  these  sales,  Troup,  as  administrator  of 
Sir  William  Pultney,  Oct.  16,  1810,  advertised  the  mortga- 
ged premises  for  sale,  under  the  power  in  the  mortgage,  and 
April,  1811,  sold  them  to  Samuel  S.  Haight,  the  highest  bid- 
der, at  $350,  who  bought  at  the  request  of  Troup,  and  the 
same  day  conveyed  the  premises,  for  a  nominal  considera^ 
tion,  to  Johnstone  and  his  wife. 

Haight  was  an  attorney  at  law,  and  under  the  direction 
of  Tioup,  aided  in  conducting  the  foreclosure.  He  was  ex- 
amined as  a  witness  below,  to  impeach  the  proceedings,  and 
one  question  was,  whether  he  was  admissible. 

The  power  of  sale  was  proved  by  a  subscribing  witness, 
before  a  Master  in  Chancery  of  this  state,  but  who  went  in* 
to  Pennsylvania  to  take  the  proof,  Nov.  20,  1809,  and  regis- 
tered Dec.  13, 1809.  This  error  was  not  discovered  till  af- 
ter the  sale,  when  on  the  8th  June,  1812,  the  power  was 
r^ularly  proved,  and  on  the  11th  June,  duly  recorded. 

William  Wilson  died  intestate,  A.  D.  1813,  and  the  appel- 
lants are  his  heirs  at  law. 

Since  the  sale  at  auction,  in  1811,  Troup,  as  agent  of  the 
Pultney  estate,  had  gone  on  selling  diflferent  parcels  of  the 
mortgaged  premises,  &c.,  till  on  the  25th  Sept.  1820,  the 
appellants  filed  their  bill  to  redeem,  and  for  an  account, 

Ac. 

The  bill  also  chained  unfairness  and  fraud  in  conducting 
the  sale  under  the  power.  The  facts  bearing  upon  this 
question,  with  the  other  additional  facts  which  it  is  deemed 
material  to  notice,  are  sufficiently  stated  in  the  opinions  of 
the  Judges,  and  by  the  Chancellor  in  giving  the  reasons  of 
his  decree,  which  was,  to  dismiss  the  bill  without  costs. 

The  reasons  for  this  decree  were  assigned  as  follows,  by 


The  late  Chancellor  Kent.  The  great  and  leading 
point  in  the  case  is,  whether  the  sale  of  the  mortgaged 
premises,  under  the  power  contained  in  the  mortgage,  was 
duly  made,  under  a  competent  power. 

If  this  point  be  determined  in  &vor  of  Hie  sale,  it  wiB  be 
wmecessary  to  examine  whether  there  was  any  sufficient 
ground  to  consider  Wilson  as  having  abandoned  or  waived 
by  his  acts  and  his  acquiescence,  prior  to  the  sale,  his  tiiiwty 
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j9f  redemption,  in  the  mortgaged  premises,  so  as  to  have  con- 
cluded himself  and  his  representatives  from  a  right  to  re- 
deem. 

The  letter  of  attorney  authorized  Faulkner,  for  Wilson, 
and  in  his  name,  to  ask,  demand,  and  receive  of  William- 
son deeds  for  the  premises,  and  to  sign,  seal,  deliver  and  ac- 
knowledge, a  mortgage  or  mortgages^  ^c.j  bonds  to  the 
amount  of  the  considera4ion  m^oney  remaining  due^  for 
the  better  securing  of  the  sam^  according  to  an  agreement 
thereof  between  them  made^  and  granting  to  his  said  attor- 
ney full  power  and  authority  to  do  and  perform  all  things 
necessary  and  lawful  to  the  obtaining  to  him  and  for  bis 
use,  a  title,  dtc.,  and  securing  the  consideration  money 
therefor  to  the  aforesaid  Charles  Williamson. 

Under  this  power  a  deed  was  received  by  Faulkner,  from 
Williamson  to  Wilson,  and  a  mortgage  simultaneously  and 
of  the  same  date,  (being  the  21st  October,  1796,)  executed 
by  Faulkner,  for  and  in  the  name  of  Wilson,  to  secure  the 
amount  of  the  consideration,  including  a  rateable  compensa- 
tion for  mills  built  upon  the  premises.  This  allowance  for 
the  mills,  which  increased  the  amount  of  the  mortgage  be- 
yond the  actual  consideration  in  the  deed,  was  in  pursuance 
of  an  agreement  between  Williamson  and  Faulkner,  who 
acted  on  behalf  of  all  the  parties  in  interest  in  the  premises, 
and  which  agreement  was  alluded  to  in  the  letter  of  attorney. 
The  mortgage  was  in  the  printed  form  used  in  the  offices 
of  the  agency  of  the  Pultney  estate,  and  it  contained  the 
usual  power  to  sell  on  default  of  payment,  and  which  power 
had  been  invariably  inserted  in  all  the  mortgages  taken  by 
the  Pultney  agent.  A  power  to  mortgage  would  seem  to 
include  in  it  a  power  to  authorize  the  mortgagee  to  sell  on 
default  of  payqient,  because  the  power  to  sell  is  one  of  the 
customary  and  lawful  remedies  given  to  the  mortgagee.  It 
is  a  power  which  has  been  repeatedly  regulated  by  statute, 
and  is  therefore  known  to  the  law,  and  is  in  universal  usa 
It  has  consequently  become  a  power  incident  to  the  power 
to  mortgage ;  and  will,  of  course,  be  included  in  the  power 
to  mortgage,  if  there  be  nothing  in  the  instrument  conveying 
the  power  specially  excluding  it,  and  the  party  creating  the 
power  be  competent  in  age  to  grant  it 
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Courts  of  Equity  look  to  the  end  and  design  of  the  par* 
ties,  in  considering  the  extent  of  powers,  and  to  a  substan- 
tial rather  than  to  a  literal  execution  of  the  power  On  this 
principle,  a  power  limited  in  terms  has,  in  favor  of  the  in- 
tention, been  deemed  a  general  power,  and  a  genera)  power 
in  terms  has  been  cut  down  to  a  particular  purpose.  Why 
should  we  not  conclude  that  the  parties  in  this  case  had  in 
contemplation  a  mortgage  in  the  usual  sense  of  that  security, 
with  all  the  remedies  then  in  use  and  recognized  by  law  ? 
It  is  very  certain  that  the  mortgagee  meant  a  mortgage  with 
a  power  to  sell,  because  it  was  his  invariable  practice  to  take 
mortgages  with  such  a  power ;  and  when  he  entered  into 
a  covenant  with  Faulkner  and  others,  in  1795,  to  sell  the 
land,  and  take  a  good  and  sufficient  bond  and  mortgage^ 
it  is  to  be  presumed  that  the  same  kind  of  mortgage  was 
understood  between  the  parties,  which  was  afterwards  ex- 
ecuted by  F.  and  accepted  by  W.  under  the  power.  It  is 
equally  reasonable  to  presume  that  Wilson,  who  created  the 
power,  from  the  proximity  of  his  residence  to  the  Pultney 
offices,  his  intimacy  with  Faulkner  his  attorney,  and  the 
general  notoriety  of  the  transactions  of  the  agency  of  the 
Pultney  lands,  must  have  been  acquainted  with  the  practice 
of  the  Pultney  agents  in  taking  mortgages,  and  that  he  also 
meant  a  mortgage  full  and  effectual,  according  to  that  prac* 
tke,  with  all  the  customary  remedies  to  enforce  it. 

A  power  to  mortgage  is  a  power  to  give  the  same  securi- 
ty under  that  name,  in  as  full  and  effectual  a  manner  as  the 
party  himself,  who  created  the  power  could  give.  The  let- 
ter of  attorney  was  general  in  its  terms :  It  was  to  give  <<  a 
fMTtgageJ^  and  "  to  do  and  perform  all  things  necessary 
and  lawful  for  securing  the  consideration  money."  If  the 
power  to  sell  was  usually  inserted  in  a  mortgage,  as  an  or- 
dinary and  lawful  part  of  it,  the  attorney  in  this  case  had 
authority  to  insert  it,  under  his  general  authority  to  mort- 
gage, and  to  do  what  was  necessary  and  lawful.  Every 
thing  incident  to  a  mortgage,  which  Wilson  himself  could 
do,  in  and  by  the  act  of  giving  a  mortgage,  Faulkner  could 
do  under  the  power. 

Powers  are  construed  with  this  liberality,  and  to  this  ex< 
tent 
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In  Liefe  v.  Saltingstone,  (1  Mad.  189  ;  1  Freem.  149, 
163, 176,  S.  C.)  the  testator  devised  his  farm  to  his  wife,  for 
her  natural  life,  and  by  her  to  be  disposed  of  to  such  of  his 
children  as  she  should  think  fit.  She  conveyed  the  estate  to 
her  son,  in  fee,  and  the  power  was  held  well  executed,  even 
at  law.  The  principle  of  the  case  was,  that  where  the  de- 
visor gives  to  another  a  power  to  dispose,  he  gives  to  that 
person  the  same  power  that  he  himself  had  to  dispose.  If 
the  devise  be  that  I.  S.  may  sell  my  laud,  he  may  sell  the 
inheritance. 

There  is  much  force  to  be  given  to  the  validity  of  the 
power  to  sell,  from  a  view  of  the  doctrine  touching  leasing 
powers.  If  a  tenant  for  life  has  power  to  grant  leases  <'re« 
quiring  the  best  improved  rents,"  he  may  cause  to  be  insert- 
ed in  the  leases  the  usual  covenants  for  payment  of  the 
rents,  and  a  clause  of  re-entry  upon  non-payment,  though 
the  power  be  silent  as  to  any  covenants  of  that  kind.  These 
incidental  provisions  are  considered  as  implied  in  the  power 
of  leasing.  Such  provisions  were  deemed  valid,  though  the 
lease  was  on  other  accounts  much  criticised  in  Jones  v.  Ver- 
ney,  (Willes'  Rep.  169,)  and  the  omission  of  them  would  be 
fatal  under  such  a  power,  according  to  the  opinion  of  Lord 
Mansfield,  in  Taylor  v.  Horde,  (1  Burr.  125 ;)  and  to  show 
the  liberal  construction  of  powers  in  equity,  in  furtherance 
of  the  end  for  which  they  were  created,  we  may  refer  to 
the  case  of  Roberts  v.  Dixallj  (2  Eq.  Cas.  abr.  668,  pi.  19,) 
in  which  a  power  to  appoint  and  divide  an  estate,  was  held 
well  executed  by  a  charge  of  a  sum  of  money  upon  it ;  for 
though  that  was  not  within  the  direct  terms  of  the  power,  yet 
LfOrd  Hardwicke  held  it  to  be  within  the  intent,  and  an  execu- 
tion of  the  power  in  substance.  Again,  in  Long  v.  Long^  (6 
Yes.  445,)  it  was  held,  that  a  power  to  charge  an  estate  with 
the  payment  of  moneys  for  the  benefit  of  the  children,  as  he 
should  think  fit,  would  authorize  a  disposition  of  the  estate 
itself.  A  power  to  charge  included  a  power  to  sell,  and 
Sir  William  Grant  afterwards  (6  Ves.  797)  cited  the  case  as 
establishing  that  point,  and  he  seems  to  have  sanctioned  in 
Bullock  V.  Fladgate^  (1  Yes.  &  Bea.  471,)  such  deviations 
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from  the  letter  of  the  power ;  and  though  it  is  considered  as 
a  questionable  point,  whether  a  power  to  sell  or  exchange 
would  authorize  a  partition  of  land,  {Abel  y.  HeathcoU,  2 
Yes.  Jun.  98,  4  Bro.  278,  same  case  questioned  in  M^  Queen 
V.  FarquhoTy  11  Ves.  467,  and  Attorney  General  v.  HamiU 
Urn,  1  Madd.  Rep.  214,)  yet  Mr.  Sugden,  (Tr.  on  Powers,  2 
ed.  446, 449,)  gives  it  as  the  result  of  the  cases,  that  where  a 
fireehold  interest  is  authorized  to  be  appointed  under  a  pow- 
er, a  different  species  of  estate,  less  valuable,  will  be  support- 
ed in  equity.  We  surely  cannot  be  departing  from  the  spirit 
of  all  these  cases,  when  we  construe  a  power  to  mortgage,  as 
involving  in  it  a  power,  to  add  the  ordinary  and  lawful  re- 
medies prescribed  by  law,  upon  breach  of  the  condition  of 
the  mortgage.  The  remedies  are  the  means  for  rendering 
the  mortgage  an  effectual  security  for  the  debt.  The  sta- 
tute foreclosure  is  cheaper  and  more  simple,  and  generally 
more  expeditious  than  a  foreclosure  by  a  bill  in  Chancery ; 
and  it  is  always  deemed  a  matter  of  some  consequence  by 
the  mortgagee,  that  he  should  have  such  a  remedy  within 
his  discretion.  At  so  early  a  period  as  the  date  of  the  mort- 
gage, when  the  practice  of  the  Court  of  Chancery  was  quite 
limited  and  in  very  few  hands,  the  authority  to  sell  by  act 
of  the  party  must  have  been  deemed  of  almost  incalculable 
value.  That  power  is  still  necessary  to  the  completion  and 
perfection  of  the  security,  because  it  affords  the  alternative 
remedy  authorized  by  law.  A  power  to  mortgage  does, 
therefore,  very  clearly  in  my  view  of  the  case,  carry  with 
it  a  power  to  authorize  the  mortgagee  to  foreclose  by  selling 
under  the  statute.  The  power  intended  a  mortgage  m  the 
best  manner  that  it  could  be  made  consistently  with  law, 
and  MS  between  the  mortgagee  and  mortgagor,  the  equity  of 
the  case  is,  that  the  former  should  be  deemed  clothed  with 
all  the  customary  rights  and  privileges  of  a  mortgagee,  and 
mote  especially  when  it  appears  that  this  same  mortgagee 
was  in  the  invariable  habit  of  taking  mortgages  in  the  form 
adopted  in  this  case. 

A  different  construction  would  make  the  mortgage  ope- 
rate most  injuriously  upon  the  mortgagee,  and  in  the  pre- 
sent instance,  by  unsettling  titles,  it  would  make  inunense 
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mischief.  It  may  be  observed,  in  aid  of  the  construction  I 
have  adopted,  that  Wilson  acquiesced,  during  his  Ufetimei 
in  the  execution  of  the  power.  He  is  presmned  to  have  had 
early  notice  of  the  bonds  and  mortgage,  and  of  the  terms  of 
them,  and  not  one  word  of  objection  to  the  power  was  made 
by  him,  from  October,  1796,  to  his  death  in  1814.  It  is  with 
the  appearance  of  great  injustice,  that  his  representa- 
tives should  at  this  day  attempt  to  set  aside  the  sale  upon 
such  a  pretext. 

If  the  power  be  admitted  to  have  been  inserted  in  the 
mortgage  by  power  authority,  it  puts  an  end  to  the  present 
claim.  The  sale  was  fairly  made  upon  the  due  public  no« 
tice  required  by  law.  This  is  very  satisfactorily  proved  ; 
aud  there  is  no  ground  for  the  charge  of  irregularity  touching 
any  part  of  the  proceedings.  Something  was  said  upon  the 
argument  about  fraud  in  the  sale,  but  there  is  no  such  allega- 
tion in  the  bill,  nor  is  it  made  a  point  in  the  case  by  the 
complainants'  counsel.  The  charge  is  irregularity  and  want 
of  authority,  and  there  is  nothing  in  the  proofs  to  give  coun- 
tenance to  the  suggestion  of  fraud,  had  it  even  been  made  a 
substantial  averment  in  the  bill.  The  power  to  Faulkner  to 
execute  the  mortgage  is  fully  proved.  It  was  recorded  in 
1809,  and  again  in  1812,  and  the  power  contained  m  the 
mortgage  was  duly  recorded  as  early  as  June,  1808 

There  is  not,  then,  any  ground  to  impeach  the  title  held 
under  the  sale.  The  mortgaged  premises  were  purchased 
by  S.  S.  Haight,  on  behalf  of  the  proprietors  of  the  Pult- 
ney  estate,  and  the  statute  authorized  the  mortgagee  or  any 
person  on  his  behalf,  to  purchase.  The  title  thus  acquired 
cannot,  to  use  the  words  of  the  statute,  "  be  defeated  in 
favor  of,  or  for  the  benefit  of  any  person  claiming  the  equity 
oi  redemption." 

The  only  remaining  pretence  upon  which  the  sale  is  to  be 
defeated,  is,  that  the  defendants  had  previously  conveyed  a 
part  of  the  premises  in  fee.  These  conveyances  were  made 
mider  the  assumption,  that  Wilson  had  abandoned  all  claim 
to  the  equity  of  redemption,  and  the  deed  from  William- 
son to  him,  was  in  the  possession  of  the  Pultney  agent  It 
{hat  deed  had  been  surrendered  by  Wilson,  (and  we  cannot 
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Otherwise  account  for  its  being  in  possession  of  the  mort- 
gagee,)  it  affords  very  strong  coloi  for  the  inference  that 
the  right  of  redemption  had  been  tnily  abandoned ;  and 
that  inference  is  much  strengthened  by  his  long  acquies- 
cence in  the  possession  taken,  and  acts  exercised  by  the 
mortgagee  as  owner,  and  by  the  non-payment  of  any  part 
of  the  principal  and  interest  of  the  consideration,  accor- 
ding to  the  contract  But  I  do  not  lay  much  slresk  upon 
this  assumed  fact  of  an  abandonment  of  the  equity  of  re- 
demption, and  I  refer  to  it  only  as  evidence  of  the  good 
faith  and  sincerity  with  which  acts  of  ownership  over  the 
property  were  exercised.  On  this  point,  however,  we  need 
not  dwell,  for  the  mortgagee  afterwards  treated  the  property 
as  covered  by  a  subsisting  mortgage,  and  the  equity  of  re- 
demption was  r^ularly  foreclosed.  The  sales  by  the  mort- 
gagee could  not,  upon  any  reasonable  principle,  deprive 
him  of  the  right  of  foreclosing  the  mortgage,  nor  could  they 
{mgudice  the  right  of  the  mortgagor  to  redeem.  If  the 
mortgage  was  still  subsisting,  the  purchasers  under  the  mort- 
gagee took  subject  to  the  mortgage,  and  the  right  of  re- 
demption :  a  mortgagee  before  foreclosure,  cannot  even 
make  a  lease  so  as  to  bind  the  mortgagor  when  he  comes  to 
redeem.    (Hunfferford  v.  Clay^  9  Mod.  1.) 

The  suggestion  that  the  mortgagee  could  not  foreclose, 
because  he  had  previously  sold  parcels  of  the  land,  is  entire- 
ly without  any  foundation  in  precedent  or  justice.  The 
sales  created  of  themselves  no  obstacle  to  the  right  of  re- 
demption. If  the  mortgagor  was  entitled  to  redeem,  he 
could  recover  the  possession  as  against  those  purchasers, 
equally  as  well  as  he  could  recover  it  against  the  mortga- 
gee himself,  or  his  heirs  after  his  death ;  a  mortgagee  can- 
not, by  fine  and  non-claim,  bar  the  equity  of  redemption. 
The  fine  displaces  nothing.  It  is  still  the  same  estate, 
(Lord  Redesdale,  1  Sch.  and  Lef.  380.)  The  same  pow- 
er that  awarded  the  redemption,  could  award  a  restitution 
of  possession.  The  argument  on  the  part  of  the  plaintiffs, 
would  go  to  prove  that  a  foreclosure  by  bill  was  equally 
barred,  as  a  foreclosure  by  advertising  under  the  statute. 
In  both  modes  the  mortgagor  should  come  in  before  the  sale. 
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and  make  his  defence.  He  is  presumed  in  law  to  have  equal 
notice  of  the  proceeding  in  each  case,  and  a  foreclosure  and 
sale  is  as  much  a  bar  in  the  one  case  as  in  the  other. 

A  good  deal  was  said  upon  the  argument,  touching  the 
disclosure  by  Haight,  of  the  confidential  correspondence  be- 
tween him  and  Troup,  during  the  time  that  he  was  employ- 
ed to  conduct  the  foreclosure.  As  I  see  nothing  in  that  cor- 
respondence that  applies  to  any  part  of  the  case,  except  the 
point  of  abandonment  by  Wilson,  of  the  right  to  redeem, 
(and  on  which  I  have  not  thought  it  necessary  to  dwell,)  the 
competency  of  this  testimony  becomes  immaterial.  But  I 
ought  not,  perhaps,  to  let  that  question  pass,  since  it  has 
been  discussed  before  me,  and  will  probably  be  discussed 
again  in  this  Court  A  motion  was  made  during  the  argu- 
ment, to  suppress  these  letters,  and  the  question  on  their 
competency  was  reserved. 

Haight  was  employed  by  Troup  to  foreclose  the  mort- 
gage, and  he  says  he  believes  that  the  business  of  conduct-' 
ing  the  foreclosure  would  not  have  been  confided  to  him,  if 
he  had  not  been  a  lawyer,  tt  was  professional  business,  and 
in  respect  to  that  particular  transaction,  the  parties  appear 
to  have  stood  in  the  relation  of  attorney  and  client,  and  the 
communications  in  the  letters  of  Troup,  prior  to  the  sale, 
were  upon  every  reasonable  ground,  entitled  to  the  protec- 
tion of  that  relation,  as  confidential  communications.  The 
voluntary  disclosure  of  those  letters  relating  to  this  subject 
to  the  adverse  parly,  I  consider  as  a  reprehensible  breach  of 
trust,  and  which  the  right  and  privilege  of  the  client  require 
should  not  be  permitted  in  a  court. of  justice.  The  letters 
related  also  to  other  business  respecting  the  gefiieral  agen- 
cy of  fhe  Pultney  estate :  but  that  circumstance  does  not  af-* 
ibct  the  cimfidential  communications  relative  to  the  parti- 
cular business  confided  to  him  as  attorney,  nor  destroy  the 
confidence  under  which  the  law  considers  them  as  received* 
I  should  deem  it  a  dangerous  precedent,  and  one  that  would 
impair  the  good  faith  that  ought  to  be  observed,  and  which 
the  public  good  and  tfiose  valuable  interests,  which  clients 
must  confide  to  their  counsel,  require  to  be  observed,  to  lend 
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the  sanction  of  this  Ck>urt,  to  the   disclosures  in  question  ; 

those  letters  are  therefore  inadmissible  as  evidence  in  the 
cause. 

My  conclusion  upon  the  case  was,  that  the  plaintifl^  were 

not  entitled  to  redeem,  and  I  accordingly  dismissed  the  bill 

without  costs. 


H,  Bleecker,  for  the  appellants,  made  the  following  points : 

1.  The  abandonment  set  up  by  the  defendants  is  in  itself 
invalid,  and  could  not  be  established  by  parol  evidence. 

2.  The  abandonment  is  disproved. 

3.  If  such  abandonihent  ever  existed,  it  was  waived  by 
the  subsequent  proceedings  on  the  part  of  the  representa- 
tives of  Sir  William  Pultney. 

4.  Daniel  P.  Faulkner,  who  executed  the  mortgage  as 
William  Wilson's  attorney,  had  no  authority  to  insert  therein 
a  power  of  sale  under  the  statute.  . 

5.  The  power  of  attorney,  imder  which  the  mortgage  was 
made,  was  not  legally  recorded  before  the  sale  under  the 
mortgage,  the  proof  being  taken  out  of  the  state. 

6.  The  mortgagee  or  his  assignees,  having  conveyed 
divers  parts  of  the  mortgaged  premises  in  fee  simple,  with 
warranty,  before  the  sale  under  the  power,  could  not -pro- 
ceed to  sell  or  buy  under  the  power. 

7.  At  any  rate,  the  sale  in  this  case  was  void,  it  not  hav- 
ing been  made  for  the  purpose  of  collecting  the  money  due 
on  the  bond. 

8.  The  complainants  are  entitled  to  redeem  the  mortga- 
ged premises,  and  to  be  restored  to  the  same,  on  payment  of 
the  mortgage  money,  as  if  it  had  been  paid  when  due. 

9.  But  if  it  shall  be  decided,  that  any  part  of  the  mortga- 
ged premises  is  held  by  bona  fide  purchasers,  not  affected 
by  notice,  the  complainants  ought  to  have  a  decree  for  the 
purchase  money,  or  the  present  value  of  the  premises,  at 
their  election,  allowed  to  them  in  extinguishment  of  the 
mortgage. 

10.  After  the  mortgage  shall  be  thus  extinguished,  the 
complainants  ought  to  be  allowed,  as  to  the  remaining  pre- 
mises in  the  hands  of  such  bona  fide  purchasers,  to  have 
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their  portion  of  the  securities  for  the  purchase  money,  or  a    alb  ant, 
decree  that  the  present  value  of  their  share  of  such  premis-     D^c.  1823. 


es  be  paid  to  them  by  the  representatives  of  Sir  William       wuton 
Pultney.  Tro^p. 

1,  2,  3.  As  to  the  abandonment.     Wilson  had  purchased 
and  given  a  mortgage.    This  gave  him  a  full  and  perfect  ti- 
tle to  every  purpose,  except  that  of  securing  the  debt.(a)     («)  18  John, 
He  owned  an  estate  which  might  descend  or  be  devised  ;(6)     (ft)  i  pow. 
it  was  subject  to  execution  ;(c)  and  he  might  even  have  on  Mort^38. 
maintained  trespass  against  the  mortgagor.   His  estate  could  et  oi.  ▼.  Stew- 
not  be  passed  from  •  him  without  a  technical  conveyance  ;  ^  Err.**?!* 
for  both  at  law  and  in  equity,  the  freehold  is  deemed  to  be     i^)  Stanard 
in  the  mortgagor,  the  mortgagee  retaining  a  mere  chattel  is  John.  Rep! 
interest.(rf)     The  right  to  redeem  is  protected  with  the  ^     Hitch- 
greatest  jealousy,  and  every  clause  in  its  derogation  is  hoi-  Hamngtim,  6 
den  to  be  void.(6)    Even  cancelling  the  deed  does  not  di-  ^tiny^WUlwd 
vest  a  title.(/)    Yet  it  is  claimed  to  overturn  these  well  set-  4  id  41.  Rw^ 
tied  doctrines  in  relation  to  the  real  property,  by  parol  proof(g^)  ^au,    ii   iL 
of  an  abandonment,  or  rather  by  mere  inference,  for  there  ^,  ,  „ 
is  no  positive  evidence  of  abandonment.    Is  a  man  to  be  on  Mort  146. 
deprived  of  his  title  to  real  estate  in  this  manner  ?    Posses-  ^m^^ '      V. 
sion  continuing  in  the  mortgagee  cannot  operate  as  evidence  WitmeU,      i 
of  an  abandonment.    He  has  a  right  to  such  possession  the     (/)  2  h.  bi. 
moment  that  the  mortgage  is  executed,  subject,  indeed,  to  ^^'    ,  ^ 
be  defeated  by  a  payment  of  the  money.     The  only  differ-  v.  Carey,  16 
ence  between  this  and  the  ordinary  case  is,  that  he  must  g^^         ^\ 
account  for  rents  and  profits.    Tnie,  it  is  common  for  the  Shearman,   6 

^  ^        ,  .     .  ,  ^,      id  19.    1  Vofc 

mortgagor  to  retam  possession,  but  this  is  not  always  the  sen.  353. 
case,  and  even  if  he  be  in  possession,  the  mortgagee  may 
give  notice  to  his  imder  tenants,  and  claim  and  enforce  a 
payment  of  rent  from  them. 

Haight's  evidence  shows  unfairness  in  the  proceedings  to 
foreclose.  He  was  clearly  admissible,  for  he  was  not  acting 
in  the  character  of  an  attorney  at  law,  but  a  mere  private 
agent.    No  suit  was  pending. 

M,  Van  Buren,  for  the  appellant,  submitted  whether  this 
question  could  be  gone  into  upon  the  appeal,  which  was 
confined  to  the  decree  of  dismissal.    The  order  suppressing 
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ALBANY,     Haight's  deposition  was  distinct.    It  was  entered  after  th^ 
^^^^^^'     final  decree  which  was  January  20th,  1823 ;  and  the  order 


Wiiwn       of  suppression,  February  26,  1823,  recites  that  it  was  not 
TfQup.       entered  at  the  time  of  the  final  decree,  and  it  is  ordered  to 
stand  nunc  pro  tunc  as  of  January  20th. 

WooDwoRTH,  J.  The  amount  of  it  is,  then,  that  both 
decrees  were  made  January  20th,  but  the  order  of  suppres- 
sbn  was,  by  mistake,  not  entered. 

Van  Buren,  said  the  order  of  suppression  was  first  made, 
but,  by  mistake,  not  entered.  It  was,  after  the  final  decree, 
entered  as  of  the  same  date  with  the  latter,  But  the  two  de- 
crees are  distinct.  He  read  firom  the  petition  of  appeal  which 
was  from  the  final  decree  only. 

from  finiilnde-      SUTHERLAND,  J.    Does  uot  the  appeal  from  the  final  de- 
crae  brings  up  q^qq  involve  every  interlocutory  decree  bearing  upon  it? 

tory  order  sup- 

prMBing  depo-      Bleecker,    It  has  been  so  decided  by  this  CJourt  over  and 

■itioni,   which 

may  bear  upon  OVer  again. 

the   final    de- 

*"*'  WooDWORTH,  J,    I  think  the  question  as  to  Haight's 

competency  may  be  considered  one  on  which  the  final  de- 
cree turned.  The  order  suppressing  his  evidence,  is,  in  this 
point  of  view,  brought  up  with  the  final  decree.(A) 

(A)  Vid.  At' 

Mankt,        i      Bleecker,    The  parties  have  a  right  to  the  evidence  of 
702^*'imd^  agents,  from  the  necessity  of  the  case.(i)     Peake,  in  his 
caaca      there  Treatise  on  Evidence,  shows  the  extent  of  the  privilege 
*  (0  Peak.  Ev.  claimed  by  the  respondents.    He  says,( j)  that,  "  In  like  man- 
iftfti.***  ^^'^  ^  ^®^  ^^  ^^^  '^^  respects  the  peace  of  men,  it  considers  the 
0)  I  id,  129,  confidential  communications  made  for  the  purpose  of  de- 
fence in  a  court  of  justice.    By  permitting  a  man  to  entrust 
his  cause  in  the  hands  of  a  third  person,  it  establishes  a  con- 
fidence and  trust  between  the  client  and  the  person  so  em- 
ployed, A  counsel,  solicitor,  or  attorney  cannot  conduct  the 
cause  of  his  client,  if  he  is  not  fully  instructed  in  the  circum- 
stances attending  it :  but  the  client  could  not  give  the  in- 
structions with  safety,  if  the  facts  confided  to  his  advocate 
were  to  be  disclosed.     Barristers  and  attorneys,  therefore, 
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to  whom  facts  are  related  professionally,  during  a  cause,  or 
in  contemplation  of  it,  are  neither  obliged  nor  permitted, 
though  they  should  so  fisir  forget  their  duty  as  to  be  willing 
to  do  so,  to  disclose  the  facts  so  divulged  during  the  pen- 
dency of  that  cause  or  at  any  future  time/'  The  privilege 
is  thus  confined  to  professional  employment,  properly  so  call- 
ed. Is  a  man,  merely  employed  to  put  up  an  advertisement, 
an  incompetent  witness,  because  he  happens  to  be  an  attorney 
at  law  ?  Or  suppose  him  to  be  a  land  agent,  shall  his  tes- 
timony for  that  reason  be  excluded  ?  No.  The  communi- 
cation must  relate  to  a  judicial  proceeding.  Is  the  sale  of 
mortgaged  premises  under  the  statute,  upon  simple  adver^ 
tisement,  such  a  proceeding  ?  There  is  neither  Court,  par- 
ties, suit,  process,  nor  record.  It  is  no  more  judicial  than 
advertising  a  cargo  of  rum.  True,  the  effect  is  a  foreclosura 
So  a  sale  of  my  land  divests  my  title,  but  the  sale  is  not, 
therefore,  a  judicial  proceeding.  (He  examined  H.'s  evi- 
dence, but  as  this  was  not  deemed  material  by  the  Ck>urt^  it 
need  not  be  noticed  here.) 

If  there  was  an  abandonment,  it  was  waived  by  the  subse- 
quent attempt  to  foreclose.    But, 

4.  The  foreclosure  and  sale  was  a  mere  formality,  and  ut- 
terly void,  and  without  effect.  Faulkner  had  no  authority 
to  insert  the  power  of  sale  in  the  mortgage.  A  letter  of  at- 
torney, to  make  a  mortgage,  does  not  imply  an  authority  to 
insert  a  power  of  sale ;  for  a  mortgage  is  complete  without 
this.  This  power  of  sale  and  summary  foreclosure  was  im- 
known  to  the  common  law,  and  is,  to  this  day,  without  a 
precedent  in  England.(A:)  The  Chancellor  seems  to  rely 
on  the  practice  at  the  Pultney  land  office,'(/)  but  surely  it 
requires  no  argument  to  show  that  this  is  not  to  form  the 
law  of  the  case.  The  question  is  the  same  as  if  it  was  the 
first  mortgage  ever  taken  in  this  fom. 

The  general  principle  is,  that  an  authority  should  be 
strictly  pursued.  This  rule  is  laid  down  and  illustrated  by 
the  cases  cited  in  Com.  Digest.(m)  The  power  of  sale 
does  not  pertain  to  the  nature  of  a  mortgage,  and  when  first 
introduced  with  us,  this  power  was  contained  in  a  distinct 
instrument    Reliance  is  placed  by  the  Chancellor  on  the 
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Wilflon  words  were  not  meant  to  extend  the  power  beyond  a  bond 
Tio^p.  and  mortgage,  as  such.  They  might  as  well  be  construed  to 
authorize  any  personal  collateral  security.  These  general 
w  .  f  •  ^i^jijg  relate  to  the  premises — ^the  subject  matter,  which  is  a 
bond  and  mortgage.  They  are  confined  to  what  is  lawful  in 
furtherance  of  the  power  previously  and  specifically  confer- 
red, which,  indeed,  is  a  matter  incident  to  the  power  without 
this  clause.  Thus  it  comes  back  to  the  nature  of  the  au- 
thority. The  right  of  inserting  a  power  of  sale  was  no 
more  necessary  to  its  execution,  than  the  right  to  pledge  is  to 
a  factor.    The  latter  has  a  power  to  sell,  but  this  does  not 


(o)  MmrHm  include  a  power  to  pledge  the  goods  of  his  principa].(o) 
1M.&.S.140.  A  power  to  sell  lands  does  not  imply  a  power  to  insert 
T  iKLwtt^  covenants  of  seisin,  warranty,  &c.(p)    This  was  decided 
Jdm.  Rep.  5a  upon  a  principle   directly  applicable  here,  that  '^  a  ^con- 
et«t,7UL390.  veyance  or  assurance  is  good  and  perfect,  without  either 
warranty  or  personal  covenants ;  and  therefore  they  are  not 
^^iq)  5  John.  uQ^jeggarily  implied  in  a  covenant  to  convey."(y)    Now 
covenants  axe  a  much  more  striking  requisite  in  a  convey- 
ance than  a  power  in  a  mortgage ;  for  if  the  bargainor  is 
not  seised,  no  estate  passes.    The  case  of  Liefe  v.  SdUing- 
'      *  atone^  relied  upon  by  the  Chancellor,(r)  turned  upon  a 
technical  difficulty  raised  upon  the  word  dispose.    Nor  is 
(f)  Ante,  id.  jjg  borne  out,  by  the  decisions  cited  by  him(*)  in  relation 
to  leasing  powers.    Tn  those  cases,  the  attorney  took  the 
covenants,  and  who  could  object,  or  think  of  objecting  to  a 
covenant  which  he  had  executed  with  his  own  hand,  because 
the  attorney  had  no  power  to  receive  it?    The  attorney  re- 
ceived a  covenant  highly  beneficial  to  his  principal ;  it  was 
like  an  objection  to  the  execution  of  a  power  to  sell  for  1000 
dollars  because  the  attorney  sold  for  2000  dollars.    In 
Roberts  v.  Dixall,  on  which  he  also  relies,(^)  the  attorney 
did  less  than  what  the  power  authorized,  and  the  case  pro- 
ftom   6  Veik  ceeds  upon  the  maxim  that  every  greater  includes  the  less. 
^^^*  .    .        In  the  subsequent  case  of  Kenworthy  v.  Bate  cited  by  him, 
IMI,  2.         '  (m)  the  master  of  the  rolls  considered  it  so.    The  result  of 
Vow\^aS^  the  subsequent  cases  to  which  he  refers(t?)  as  given  by  Mr; 
^^-  Sugden,(ir)  is  the  true  distinction  arising  from  all  of  them, 
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<^  that  where  a  freehold  interest  is  authorized  to  be  appointed  Albany, 
under  a  power,  a  different  estate,  less  valuable,  will  be  sup*  D^c.  1823. 
ported  in  equity."  Wibon 

6.  But  if  the  power  was  operative,  the  validity  of  the  sale       Troup, 
depended  upon  this,  as  well  as  the  power  under  which  the 
mortgage  was  made,  being  recorded  before  the  conveyance  * 

was  executed.    The  latter  it  expressly  required  by  the  sta- 
tute.(2r)    The  authority  to  foreclose  is  a  special  statute  pow-     (')  l  R-  I* 
er,  and  must  be  strictly  pursued.(y )    The  subsequent  act  of     (y)  Denning 
recording  will  not  make  the  execution  of  the  power  good  j^iJ^^^qJ^ 
by  relation.(z)  344,  5. 

6.  The  nature  of  the  mortgagee's  interest,  as  connected  et air. Kemp, 
with  the  power,  is  well  defined,  and  has  been  very  fully  con-  ^  ?^»  4^^* 
sidered  by  this  Court.    The  power  is  not  a  mere  naked  one,  y.   vrakeford, 
but  coupled  with  an  interest  ;(a)  and  when  Troup  conveyed,  x>^*^pg2^?' 
the  power  was  extinguished.    If  a  mortgagee  could  convey  3  Bl  &  s.  576. 
the  land,  and  yet  reserve  the  power,  he  might  defeat  his  own  g  Taunt  402.' 
grant.    The  nature  of  an  authority  to  convey  real  estate,  is     («)  Bergen 
considered  at  large  in  Hargr.  &  Butl.  note  298  to  Co.  Litt*  Caines'    Gas. 
342  b.    It  is  there  said,  that  "  those  powers  which  are  giv-  ^"'  ^^' 
en  to  mere  strangers,  that  is,  to  persons  who  were  not  owners 
of  the  land,  at  the  execution  of  the  instrument  creating  the 
power,  ancT  who  do  not  take  under  it,  either  a  present  or 
future  estate  or  interest  in  the  land,  are  said  to  be  collateral 
to  the  land : — Those  which  are  reserved  to  the  owner  of  the 
land,  or  to  a  person  deriving  under  the  instrument  creating 
the  power,  either  a  present  or  future  estate  or  interest  in  the  416.    i  ventr. 
land,  are  said  to  be  relating  to  the  land."    The  power  in  ^^  |^  *■ 
question  was  derived  under  the  same  instrument,  is  annexed     (c)  Harg.  6l 
to  the  estate,  and,  therefore,  comes  within  the  latter  division  ^^ca!^uS, 
of  a  power  relcUing  to  the  land.  It  is  said  in  Powell  on  Pow-  342  b. 

(is  Jaekt&n 

ers,  26,  that "  An  assignment  of  Mum  statum  suumt  or  a  total  y.  cha§e,  2 
alteration  of  the  estate  for  life,  to  which  a  power  is  append-  i?^-  ^-  ^' 

Sandonr  notoy 

ant,  destroys  the  power.(6)  So  the  conveyance  by  Troup  (i )  ^  1  Atk. 
passed  his  whole  estate,  in  those  parts  of  the  mortgaged  pre-  r^^eUmai^ 
mises  conveyed.(c)  There  can  be  no  doubt  that  Troup  had  John.  S39. 
the  whole  legal  estate,  which  passed  by  his  conveyance.(<{)  96  to  o>.  uS. 

205   a.       Sir 
7%oma9    Lit' 

VanBuren.    We  shall  not  dispute  that  the  legal  estate  tutmeeetm^u 
passed.  ^•**'-  ^^' 
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ALBANY,        Bleecker.    It  follows,  then,  that  the  power  must  have 

•  ^  passed  with  it.    The  same  reason  exists  as  that  for  the  for- 

Wiiron       feiture  of  a  particular  estate  by  alienation.    The  convey- 
Troup.       ^D^^  ^3  ^  renunciation  of  the  connection  and  dependence 
„. .       which  existed  between  the  mortgagor  and  mortgagee.(e)  If 
Bi.  Com.  374.  Troup  had  no  legal  estate,  he  was  no  longer  mortgagee. 
This  was  the  only  character  in  which  he  could  sell.    No 
one  in  nature  of  a  trustee  can  sell  to,  and  buy  himself,  ex- 
cept a  mortgagee.    This  he  has  done,  or  attempted  to  do. 
Strip  him  of  his  character  of  mortgagee,  and  it  is  all  we  ask. 
Whether  he  retains  the  power  or  not,  is  immaterial.    If  his 
legal  estate  is  gone,  his  character  was  that  of  a  naked  trus- 
tee, his  power  is  uncoupled  from  his  interest,  he  could  not 
buy,  and  the  sale  to  him  upon  the  foreclosure  was  absolute- 
ly void.    The  authorities  to  this  point  are  all  collected  by 
^/)  3  ^QM  ^®  ^*^  Chancellor,  in  Davoue  v.  Fanning.{f)    Nor  does 
it  vary  the  case,  that  only  a  part  of  the  land  was  conveyed. 
If  the  power  was  gone  as  to  part,  it  was  gone  as  to  the 
whole.    The  nature  and  object  of  this  power  is  well  ex- 
plained by  the  present  respondent.  Col.  Troup,  and  his  col- 
league, the  late  Judge  Benson,  who  were  counsel  for  the  ap- 
c^ao^    Cm.  pcHants,  in  Bergen  v.  BenneL{g)    Take  the  rights  of  the 
Err.  13.  mortgagee  as  there  defined.  He  sold,  in  this  instahce,  for  the 

whole  mortgage  money  due.  This  was  as  it  should  be ;  but 
how  is  he  to  do  this,  unless  he  retains  the  whole  power  over 
the  whole  land  ?  What  part  of  the  land  is  to  be  sold,  and 
how  is  the  money  to  be  applied?  What  would  have  been 
ttie  safety  of  the  bidder^  had  strangers  been  permitted  to  pur- 
chase ?  The  right  was  embarrassed  and  entangled  by  the 
previous  transfer,  and  bids  are  discouraged  and  suppressed. 
Troup  was,  indeed,  not  in  a  capacity  to  make  a  sale.  It  was 
a  nullity,  and  the  deeds  passed  nothing,  either  to  Haight  or 
Troup,  and  we  are  left  in  staiu  quo. 

It  may  be  said  that  the  power  passed  to  the  grantees.  If 
this  be  admitted,  the  condition  of  the  respondents  is  not  bet- 
tered by  the  concession.  Their  power  has  not  been  exert- 
ed. They  have  taken  no  part  in  the  sale,  either  directly  or 
indirectly. 
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Independent  of  strict  law,  the  power  should  be  consider-     a.lbany, 
«d  as  gone  in  propriety  and  policy.    Obstacles  were  thrown     ^^  ^^^' 
in  the  way  of  bidders,  and  there  could  not  have  been  a  fair       Wiiaon 
sale.     The  purchasers  were  not  safe.     "A  mortgagee  is       Trouor 
bound  to  pursue  his  power  strictly ;  aud  although  he  may 
sell  part  of  the  land  at  one  time,  and  part  at  another,  yet  he 
cannot  clog  and  encumber  the  part  that  he  sells,  but  must 
sell  simply  and  unconditionally  the  whole  interest  as  the 
same  was  conveyed  by  the  mortagor."(A)      The  mortgagee  q^  Err!*"i8 
i^ould  have  kept  the  whole  in  the  same  situation  as  when  P*'  Kent,  J. 
the  mortgage  was  first  executed.     ^Vho  would  dare  to  pur- 
chase Troup's  estate,  broken  and  disfigured  as  it  was? 
These  important  objections  were  but  little  noticed  in  the 
Court  below,  for  what  reason  we  know  not ;   but  we  are 
persuaded  that  had  the  Chancellor  pursued  the  subject  with 
his  usual  diligence,  he  could  not  have  arrived  at  the  result 
expressed  by  the  decree. 

7.  The  sale  was  not  in  good  faith.  It  was  not  for  the  pur- 
pose of  raising  the  money  due  upon  the  mortgage,  but  to 
protect  the  subsequent  purchasers.  Take  the  case  men- 
tioned by  Kent,  J.(i)  of  a  devise  of  land  to  executors,  to  be  (t)  i  Cauie« 
sold  for  payment  of  debts.  Suppose  them  to  sell  under  a  ^^  "* 
title  entirely  distinct  from  their  power,  would  they  be  at  li- 
berty to  sell  again,  merely  in  order  to  protect  the  title  of  the 
purchaser  ?  and  not  with  intent  to  pay  the  debts,  as  requir- 
ed by  their  authority  ?  The  two  cases  are  analogous ;  aud 
the  distinction  is  fully  supported  by  the  statute(j)  giving  /•)  i  ili^ 
the  mortgagee  a  right  to  purchase,  which  declares  that  such  375,  s.  lO. 
purchase,  shall  not  be  defeated  for  that  reason,  "  provided 
that  it  was,  in  every  other  respect  regular,  fair,  and  with 
good  faith."  Was  this  sale  within  that  proviso  ?'  Way  it  foi* 
a  purpose  contemplated  by  the  act  ?  Was  it  "  fair  V  The 
interest  of  the  mortgagee  was  to  sell  at  as  small  a  price  as 
possible ;  whereas  the  power  was  conferred  for  the  reason 
that  the  mortgagee  is  interested  to  bid  up  to  the  full  amount 
of  the  mortgage.  It  is  for  this  reason  alone  that  his  case  is 
made  an  exception  to  that  of  ordinary  trustees.  It  was  said 
by  the  Chancellor,  that  we  had  not  made  the  point  relating 
to  the  fraud.    We  answer  that  this  was  not  necessary.    We 

Vol.  n.  28 
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apply  to  redeem.  We  are  answered  by  the  sale.  We  reply 
that  it  is  an  insufficient  bar,  because  unfair  and  in  bad  faith. 
It  was  not  necessary  for  us  to  attack,  by  the  bill,  what  we 
possibly  never  knew.  We  may  meet  it  upon  the  general 
replication.  The  charge  of  unfairness  is  confirmed  by  the 
result.  The  bid  was  ^60  only.  No  laches — nothing  short 
of  a  deed  of  confirmation  could  validate  such  a  sale. 

Again:  the  mortgage  was  extinguished  by  the  sales. 
Troup  should  have  given  us  credit  for  the  sums  which  he 
had  received  of  the  purchasers.  Yet  he  sells  for  the  whole 
sum  secured. 

It  was  said  by  the  Chancellor,  that  our  ground  of  objec- 
tion is  too  broad — that  it  goes  to  deny  the  right  of  foreclo- 
sure even  in  equity.  True.  In  answer  to  a  bill,  we  might 
have  shown  the  departure  of  interest,  and  it  would  have 
been  equally  available  both  in  equity  and  at  law.  The 
mortgagee  could  not  have  taken  a  decree  of  sale  for  the  whole 
upon  a  true  bill,  even  if  it  had  been  taken  Tpro  confesso ;  for 
you  cannot  take  a  decree  differing  from  the  statement  in  the 
bill.  If  there  was  a  right  of  foreclosure  in  equity,  it  should 
have  been  pursued  there ;  and  should  not  weigh  against 
our  objection  to  the  statute  foreclosure,  any  more  than  if 
there  had  been  no  power  of  sale,  or  the  mortgagor  had  been 
under  25  years  of  age.  A  Cliancery  foreclosure  would  have 
been  much  more  advantageous  to  the  mortgagor.  It  would 
have  given  him  more  time  to  answer  and  make  his  defence, 
and  raise  the  money  upon  a  decree  against  him.  The  pre- 
cise land  would  have  been  sold  which  is  properly  the  sub- 
ject of  the  sale.  The  tenants  would  have  been  brought  in, 
and  there  would  have  been  a  fair  sale  upon  a  safe  title,  at 
the  full  valiie.  Here  Troup  still  retains  a  very  considerable 
balance  on  the  bond,  which  he  may  enforce  by  an  action. 

It  is  settled,  that  if  there  be  any  un^ir  conduct  in  the 
(*)  f  ^^^'  mortgagee,  the  Court  will  open  the  foreclosure.(A)  This  will 

on  Mort.  10dD|  -^  i-rhn/.  /• 

7,8.  be  favored.      Powell  after  statmg  a  vanety  of  cases,  m 

(0  Id.  1079.  y^jjjch  foreclosures  have  been  opened,  says,(/)    "  Except  in 

the  instance  already  mentioned,  I  do  not  find  that  any  rules 

have  been,  nor  do  I  apprehend  that  any  can  be  laid  down  by 

the  Courts  of  Equity,  as  to  the  exercise  of  their  jurisdic-. 
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tion  in  opening  foreclosures,  either  with  respect  to  the  time,    albant, 
which  shall  be  considered  as  a  bar,  or  to  the  particular  cir-     ^^'  ^^^' 
cumstances  which  will  entitle  a  suitor  to  this  interposition       WiiMn 
of  the  Court ;  for  cases  of  this  sort  embrace  such  a  variety       Troup, 
of  considerations,  and  are  frequently  so  complicated  in  their 
nature,  that  each  depends,  in  a  great  degree,  upon  its  own 
combined  circiunstances,  and  may  be  rather  considered  as 
an  instance  of  the  fact,  that  the  Courts  will  interfere  to  open 
a  foreclosure,  than  as  a  general  rule  as  to  the  circumstances 
in  which  relief  will  be  given."    A  foreclosure  has  been  open- 
ed after  16  years,  upon  very  slight  circumstances  of  imfair- 
nessJm)    The  Chancellor  would  not  have  sanctioned  this    (m)  Id.  1080, 
sale  upon  a  bill  of  foreclosure,  for  the  very  reason  that  the  there  dted! 
purchaser  would  not  have  been  secure,  and  because  the 
mortgagor  had  been  embarrassed,  and  his  rights  impaired  by 
the  sale. 

WooDwoRTH,  J.  How  wcre  the  mortgagor's  rights  af- 
fected ?  He  might  have  tendered  the  mortgage  money  to 
Col.  Troup,  notwithstanding  the  sales. 

Bleecker.  True.  But  he  might  also  have  refused  to  re- 
ceive it,  and  put  the  mortgagor  to  his  bill  to  redeem  against 
this  multitude  of  purchasers,  or  any  greater  number.  The 
mortgagor  ought  not  thus  to  be  embarrassed  and  delayed  in 
his  remedy. 

M,  Van  Buren,  for  the  respondents.  This  suit  is  a  seri- 
ous attack  on  the  interests  of  a  great  number  of  men,  upon 
merely  technical  grounds.  They  have  purchased  in  perfect 
good  faith,  and  the  claim  of  the  appellants  is  not  entitled  to 
the  favor  of  any  Court,  especially  a  Court  of  Equity.  Be- 
fore the  possessors  are  disturbed,  the  legal  right  should  be 
most  clear  against  them.  I  did  not  suppose  it  in  the  wit  of 
man,  to  cast  a  shade  of  doubt  upon  their  title. 

The  appellants  are  first  met  by  the  statute  foreclosure. 
This  they  assailed  before  the  Chancellor,  upon  the  ground 
that  it  wanted  form  and  regularity.  These  being  amply 
proved,  and  that  the  mortgage  was  for  no  more  than  the  fair 
consideration  money,  they  now  attack  us,  first,  because 
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there  was  no  authority  in  Faulkner  to  execute  the  power  of 
sale-  This  authority  was  to  receive  a  conveyance,  and  ex- 
ecute a  bond  and  mortgage,  pursuant  to  a  previous,  condi- 
tional, executory  contract  between  Williamson  &  Wilson. 
There  is  no  doubt  that  a  good  and  sufficient  mortgage  was 
intended,  and  an  express  clause  was  inserted,  sanctioning 
every  act  necessary  to  the  complete  security  of  the  purchase 
money.  Was  the  mortgage,  accompanied  with  a  power  of 
sale,  an  excess  of  authority? 

There  is  no  doubt  that  a  power  must  be  construed  accor- 
ding to  the  intent  of  the  party,  to  be  deduced  from  the  sub- 
ject matter,  which  was  a  mortgage.  What  did  the  parties 
mean  when  they  used  the  term  ?  As  early  as  1788,  these 
powers  of  sale  had  multiplied  to  a  great  extent,  and  many 
titles  depended  upon  sales  made  under  them.  An  act(l) 
was  accordingly  passed  in  that  year,  giving  effect  to  those 
sales,  which  has  been  in  force  ever  since.  The  act  had  ex- 
isted for  12  years,  and  the  practice  of  inserting  the  power 
of  sale  in  use  for  a  much  longer  time,  when  this  authority  was 
given  to  Faulkner,  who  was  to  do  the  buisness  with  a  land 


1)  Act  of  Feb.  26,  1788,  b.  7.    2  Jones  6l  Varick,  268.    This  section  is 
M  follows : 

"  And  whereas  many  real  estates  are  held  under  sales  made  by  mortga- 
gees, who  were  authorized  by  the  mortgagor  or  mortgagors  to  make  con- 
yeyance  of  the  same  in  fee,  for  the  payment  of  the  debt  or  demand  secured 
by  such  mortgage,  and  to  return  the  surplus  of  the  purchase  money  to  the 
mortgagor  or  mortgagors  ;  and  as  many  inoonveniences  may  arise,  vexatious 
0aits  be  promoted,  and  bona  fide  purchasers  ruined,  if  such  estates  should  be 
redeemable  in  equity;  therefore,  be  it  ftirther  enacted  by  the  authority 
aforesaid,  that  no  good  and  bona  fide  sale  of  messuages,  lands,  tenements, 
or  hereditaments,  made  or  to  be  made  by  mortgagees  or  others  authorized 
thereunto,  by  special  power  for  that  purpose,  in  due  form  of  law,  from  him 
or  them,  who  had  the  equity  of  redemption,  shall  be  defeated  to  the  pre- 
judice  of  the  bona  fide  purchasers  thereof,  in  favor,  or  for  the  advantage  of 
any  person  or  persons  claiming  a  right  of  redemption  in  equity ;  provided 
always,  that  nothing  in  this  act  contained,  shall  be  construed  to  prejudice 
mny  other  mortgagee  of  the  same  messuages,  lands,  tenements,  heredita- 
meiits,  or  any  part  thereof,  whose  title  accrued  prior  to  such  bona  fide  sale, 
or  any  creditor  to  whom  the  mortgaged  premises,  or  any  part  thereof,  was 
before  bound  by  any  judgment  at  law  or  decree  in  equity." 
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office,  whose  uniform  custom  required  the  insertion ;  the     alb  any, 
office  of  the  Pultney  estate,  established  for  the  sale  and  set-     ^^^  ^^^' 
element  of  a  million  of  acres,  which  had  been  in  operation       Wilaon 
for  several  years,   and  whose  rules  must,  therefore,  have       T^up. 
been  generally  known.    Acting  in  reference  to  all  these 
considerations,  is  there  room  to  doubt  for  a  moment,  that  surfen 

the  usual  mortgage  was  intended  ?    Sugden  says,(n)  that  on      Powen, 
"  in  considering  the  extent  of  a  power,  the  intention  of  the  ^^  3^  j^^ 
parties  must  be  the  guide.    Thus,  on  the  one  hand,  a  pow-  ^ 
er  limited  in  terms,  has,  in  favor  of  the  intention,  been 
deemed  a  general  power,  whilst,  on  the  other  hand,  a  gen- 
eral power  in  terms,  has  been  cut  down  to  a  particular  pur- 
pose." The  words  need  not  always  be  strictly  pursued.  "  Un- 
der a  power  of  appointment,  the  donee  may  eitlier  appoint  ab- 
solutely, or  may  reserve  a  power  of  revocation,  although  not 
expressly  authorized  to  do  so  by  the  deed  creating  the  pow- 
er."(o)  The  liberality  with  which  powers  are  construed,  to  ojJ^^oS  ^-J^ 
further  the  intent  of  the  parties,  is  fully  illustrated  by  the  tha  muthoiitiM 
cases  cited  and  summarily  stated  by  Sugden  on  Powers,  1     ^'^ 
Am.  from  4d  Lond.  ed.  438,  439,  445,  459,  461,  478.    At 
page  526,  7,  an  instance  is  given  of  construing  the  words  of 
a  power  by  the  custom  of  the  coimtry.    The  Court  are  al- 
so referred  to  the  same  book,  549,  554,  610,  626,  628,  630, 
631,  as  containing  cases  in  support  of  the  principle,  that  a 
general  power  must  be  construed  in  reference  to  the  law 
and  custom,  and  that  the  best  security  authorized  by  law  or 
custom,  should  have  been  given  by  Faulkner. 

Again  ;  he  was  to  do  <^  all  things  necessary  and  lawful  to 
secure  the  consideration  money."  It  was  necessary  to  give 
the  power  of  sale,  and  Williamson  had  a  right  to  require  it. 
This  was  according  to  the  custom  of  the  office. 

But  is  Wilson  to  be  tolerated  in  saying  that  the  power  of 
sale  is  void,  after  having,  by  his  attorney,  received  a  deed 
as  a  consideration  for  that  very  mortgage  which  contains  the 
power,  and  now,  in  the  same  breath,  claiming  to  enforce  it  ? 
He  was  certainly  bound  to  give  back  the  deed,  before  he 
could  be  heard  to  object  against  this  power.  By  receiving  the 
deed,  he  ratifies  the  power.  He  claims  under  a  transaction, 
which  he  wishes  to  be  holden  void,  for  his  purpose,  on  one 
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^^•^^^'    the  common  case,  where  a  party  shall  be  put  to  his  election 


Wilson       in  a  Court  of  Equity,  to  say  whether  he  will  give  up  his 

Troup.       claim  in  Moj  under  the  instrument,  or  suffer  the  whole  to 

stand.    Both  the  deed  and  mortgage  are,  for  this  purpose, 

hnok  T.  Ptn-  ^  ^  considered  as  one  entire  instrument.(/9)    This  point 

ney,  4  Maas.  -yj^^as  decided  expressly  by  the  Supreme  Court  of  New  Hamp- 

Rod.  59  d. 

Stow  T.  Tift,  shire,  who  held  that  an  infant  should  not  avoid  his  mort- 
463^**and  ^  8^®  ^^^  nonage  and  yet  hold  the  land.(9)  "  No  person 
13  Maas.  Rep.  puts  himself  in  a  capacity  to  take  under  an  instrument,  with- 
(o)  Adams'  ^^^  performing  the  conditions  of  the  instrument ;  and  they 
^P-  75.  may  be  express  or  implied."(r)    An  mfsmt  must  elect,  on 

&.  Le£   367.  coming  of  age,  whether  he  will  continue  to  occupy  under  a 
Ld.      I^des-  lease.    If  he  continue,  he  is  liable  for  all  the  rent  incurred 

dnloi        citing  ' 

Ld.     Roslyn,  during  his  minority.(^)    This  is  the  settled  and  familiar 

(f )  Bac  Ab.  doctrine  in  relation  to  a  claim  under  appointments  by  a 

I^ttaea,     Ac.  will.(^)    Yet  Wilson  holds  the  deed,  and  in  the  same  breath 

(t)    Wkitt'  claims  to  disaffirm  the  mortgage.    The  attempt  is  a  viola- 

sT  Vefc^'jun!  ^^^  ^^  common  justice  and  honesty.    He  should  be  driven 

367.  to  his  election.    The  deed  was  deUvered  on  the  strength 

of  the  mortgage.    If  that  fails,  the  deed  should  fail  with  it, 

and  the  original  owner  be  remitted  to  his  rights.    Suppose 

a  £Biilure  to  pay  the  consideration  money  under  the  original 

contxact,  and  yet  a  deed  executed,  it  would  be  voidable  as 

being  without  consideration,  or  founded  on  mistake. 

Being  then  a  valid  power  of  sale,  it  is  objected,  that  the 
foreclosure  was  not  regular  ;  but  every  objection  is  aban- 
doned, except  that  which  relates  to  the  non-registry  of  the 
original  power  and  the  power  of  sale.  It  was  not  necessary 
that  the  former  should  be  recorded.  No  statute  or  princi- 
ple of  policy  requires  it,  as  to  the  mortgagor.  As  to  the  lat- 
ter, the  recording  was  necessary  only  for  the  protection  of 
c**^  ^^r^rf  ^^^  purchaser.  Kent,  J.  says,  in  Bergen  v.  Bennet,{u) 
la  '  (and  this  Court  concurred  with  him,)  that "  the  only  use 

in  recording  the  power  of  sale,  is  for  the  benefit  of  the  pur- 
chaser ;  and  it  does  not  lie  with  the  mortgagor  to  object  to 
the  validity  of  the  sale  by  reason  of  that  omission.  He  can 
have  no  concern  or  interest  to  be  affected  whether  it  be  re- 
corded or  not" 
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*  But  it  is  said  our  authority  to  sell  was  gone  by  our  deeds    aldan\', 
to  different  persons,  conveying  a  part  of  the  premises.    This     Pec-  ^^^' 
is  founded  on  a  misapprehension  of  the  rule,  that  wherever       Wibwu 
a  subsequent  exercise  of  power  by  the  donee  will  defeat  his       Troup, 
previous  grant,  there  it  shall  be  holden  inoperative,  or  to 
have  been  taken  away  by  the  first  act    Take  the  case  of 
a  tenant  for  life,  under  a  marriage  settlement,  with  power  to 
revoke  the  estates  created  by  the  settlement,  and  limit  them 
to  other  uses.    The  tenant  for  life  departs  with  his  estate, 
and  afterwards  attempts  to  revoke  under  his  power.    The 
effort  is  nugatory,  because  in  effect  it  would  operate  to  de- 
feat his  previous  grant.    But  in  this  case,  our  acts  of  partial  ' 
sale  did  not  subvert  the  relation  of  mortgagor  and  mortga- 
gee.   It  is  well  settled,  that  the  mortgagee  can  do  no  act 
prejudicial  to  the  mortgagor's  right  of  redemption ;  and  the 
moment  we  purchased  as  the  agent  of  the  Pultney  estate, 
this  enured  to  confirm  the  sales  we  had  made.     Jackson  v. 
Bull{v)  was  a  case  substantially  analagous  to  the  present,     ^^^  i  j^^^ 
so  far  as  the  confirmation  of  a  previous  sale  is  in  question. —  Cm  81. 
Then  these  conveyances,  intermediate  the  mortgage  and 
foreclosure,  were  inoperative  against  the  mortgagor;  but 
the  foreclosure  protects  our  grantees,  and  avoids  any  objec- 
tion from  all  quarters.    This  is  a  satisfactory  answer.    It 
was  upon  this,  among  other  grounds,  that  the  power  was 
held  well  executed  by  Ld.  Mansfield,  in  Ren  v.  Bulkeley.{w)      (w)  Daa^ 
That  case  was  much  like  the  present.    The  leasing  power  ^^^ 
was  coupled  with  a  life  estate,  which  was  granted  away 
to  pay  an  annuity  for  the  life  of  the  tenant,  reserving  a  sur- 
plus.   He  then  goes  on  to  execute  his  leasing  power,  which 
was  objected  to,  on  the  ground  that  his  power  passed  with 
the  grant ;  but,  per  Lord  Mansfield,  "  Certainly,  where 
the  whole  life  estate  is  conveyed  away  by  the  intention  of 
the  parties,  the  power  must  be  at  an  end,  and  cannot  be 
afterwards  executed,  to  the  prejudice  of  the  grantee ;  but 
the  conveyance  here  was  only  to  let  in  a  particular  charge, 
subject  to  which  the  rents  and  profits  still  belonged  to  Ld. 
Onslow ;  and  the  lease  could  not  prejudice  the  security, 
nor  the  remainder-man,  for  the  best  rent  must  be  reser- 
ved.   It  would,  therefore,  be  contrary  to  the  intention  of 


A 
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ALBANY,    all  the  parties,  to  hold  that  the  power  was  extinguished  by 
^^  ^^^'     the  conveyance  to  Briscoe."    Thus  the  destruction  of  these 


Wilton  powers  depends  upon  the  justice  of  the  object  to  be  promo- 
Troup.  ted.  The  principle  is  the  safety  of  the  grantee.  Another 
principle  (and  which  is  deducible  from  the  case  last  cited) 
is,  that  where  the  act  set  up  as  the  ground  of  destruction,  is 
done  in  good  faith,  to  preserve  the  estate  granted,  a  Court 
of  Equity  will  not  decree  a  destruction.  Here  was  no  pros- 
pect of  a  redemption.  Many  years  had  elapsed  without  an 
offer  to  redeem.  The  equity  of  redemption  was  treated  as 
abandoned,  and  the  exercise  of  the  power  was  done  in  con- 
firmation of  the  title  of  the  grantees,  and  in  the  most  perfect 
good  faith.  The  principle  of  destruction  is  one  of  forfei- 
ture for  fraud  and  injustice.  Ours  is  a  fair  and  innocent  ex- 
ercise of  the  power. 

This  is  not  a  case  in  which  the  sale  of  the  estate  destroys 
the  power.  Though  in  legal  privity  with  the  estate,  it 
is  not  so  appendant  as  to  be  destroyed.  It  is  a  power  in 
(*)  Vki  Sag.  gpossYar)  The  English  cases  do  not  exactly  govern,  be- 
Am.  from  'sd  cause  this  power  is  not  known  there.  Here  are  two  distinct 
Loud.  ed.  46.  interests.  The  mortgagee  is  the  owner,  as  against  the  mort- 
gagor. He  may  bring  ejectment,  recover  possession,  or  sue 
for  the  rents.  So  may  his  heir.  Another  interest  is  in  the 
power  of  sale,  as  a  security  for  the  debt,  which  he  may  or  may 
not  exercise  at  his  election.  This  is  a  personal  chattel, 
which  goes  to  the  executor.  To  either  right  he  may  resort 
They  are  distinct  and  separate,  and  the  transfer  of  one  does 
not  affect  the  other.  It  does  not  follow,  because  they  are 
in  privity,  that  the  power  is  appendant  and  destroyed  by  a 
transfer  of  the  legal  estate.  If  sp,  a  mere  entry  would  de- 
stroy it,  which  cannot,  I  think,  be  pretended.  But,  at  any 
rate,  no  case  has  been  or  can  be  shown,  in  which  the  trans- 
fer of  a  portion  of  the  estate  only,  destroys  the  power.  The 
language  of  the  books  and  the  cases  cited,  is  Mum  statum 
suum.  All  the  cases  are  of  total  alienations,  A  forfeiture 
18  insisted  upon — a  thing  odious  in  the  eye  of  a  Court  of 
Equity — and  the  appellants  must  bring  themselves  strictly 
within  the  rule  under  which  they  claim. 


^ 
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If  it  is  a  destruction,  pro  tanto,  the  objection  then  could 
not  upon  any  principle,  reach  beyond  the  parts  conveyed. 
The  most  that  could  be  claimed  is,  that  it  should  transfer  the 
power  to  our  grantees.  Every  assignment  of  a  mortgage 
would  otherwise  destroy  the  power.  It  was  then  a  mixed 
interest,  part  in  the  Pultney  estate  and  part  in  our  grantees. 
Here  has  been  a  foreclosure.  The  mortgage  was  never 
technically  assigned  ;  and  the  foreclosure  was  rightly  in  our 
name.  But  it  is  immaterial  in  whose  name  it  was.  The 
notice  of  sale  was  as  effectual  to  apprize  the  mortgagor  of  the 
proceeding,  as  if  it  had  been  signed  by  all  the  grantees.  It 
does  not  lie  with  the  former  to  object.  It  is  a  right  which, 
if  it  exists  at  all,  is  confined  to  the  grantees,  who  do  not  ob- 
ject. Nor  has  any  exception  been  taken  to  the  proceedings, 
at  any  stage  of  the  cause,  on  account  of  the  non-joinder. 

It  is  said  that  the  foreclosure  was  not  with  a  view  to  col- 
lect the  money.  Is  the  objection  on  this  ground  serious  1 
Are  all  the  purchases  which  have  been  made,  to  confirm  ti- 
tles, thus  to  he  overturned  ?  A  purchase  may  be  made  for 
any  legal  object. 


ALBANY, 
Dec.  1633. 


Wilson 

V. 

Troup. 


R.  Sedgwick,  in  reply.  Some  positions  advanced  on  the 
other  side,  require,  on  the  part  of  the  appellants,  a  brief  re- 
currence to  first  principles.  Our  ancestors  have  sought  to 
strengthen,  in  every  possible  way,  their  right  to  the  soil,  and 
the  rules  relative  to  real  property,  growing  out  of  this  pro- 
pensity, have  descended  upon  us.  A  man  has  the  fee  :  how 
is  he  to  be  divested  of  it  ?  Certainly  in  no  other  way 
than  by  a  conveyance  or  adverse  possession ;  for,  in  this 
country  there  is  no  corruption  of  blood  by  attainder.  The 
estate  of  a  mortgagor  is  not  an  exception.  How,  then,  is 
our  land  to  be  taken  away  ?  It  is  said,  on  two  grounds.  1. 
Abandonment.  2.  A  statutory  foreclosure.  If  we  sweep 
away  these,  there  is  an  end  of  all  declamation  about  the 
rights  of  these  purchasers.  Hard  cases  make  most  injuri- 
ous precedents.  The  respondents,  who  purchased  of  the 
Pultney  estate,  acted  with  open  eyes.  Our  title  was  upon 
record.    If  they  chose  to  act  upon  fancv  or  idle  humor,  that 
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ALBANY, 
Dec  1823. 

Wilflon 

V. 

Troup. 
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Wilson  had  abandoned  his  title,  are  they,  therefore,  to  be 
favored  ? 

WooDwoRTH,  J.  I  am  sure  the  ground  of  abandonment 
cannot  be  seriously  contended  by  the  respondents. 

Sedgwick.  Perhaps  not.  But  it  has  been  sought  to  give 
it  some  importance,  when  taken  in  connection  with  the 
sales  which  it  is  said  the  foreclosure  was  designed  to  protect. 
Hence  we  thought  it  our  duty  to  reply. 

Sutherland,  J.  I  am  convinced  there  is  nothing  in 
this  ground  of  abandonment. 

WooDwoRTH,  J.  It  appears  to  me  the  great  question  is, 
whether  the  equity  of  redemption  has  been  regularly  and 
legally  foreclosed. 


Sedgwick.  In  reference  to  the  question  of  Haight's  com- 
petency, I  shall  barely  refer  to  two  cases,  to  show  that  he 
was  not  acting  professionally,  within  the  rule  relied  on  to 
(y)  4  T.  Rep.  ^xclude  him.  One  is  that  of  Wilson  v.  RastcUl,{y)  where 
BuUer,  J.  says,  "  though  it  was  said  the  defendant  consulted 
him,  (the  attorney,)  in  his  profession,  as  a  confidential  per- 
son, the  meaning  of  that  was,  that  as  he  was  more  conver- 
sant with  business  of  this  kind,  than  those  who  were  not  of 
his  profession,  the  defendant  consulted  him  but  did  not  em- 
443*^  ^  ploy  him  as  an  attorney."  Jackson  v.  Dominickj{z)  shows 
that  a  statutory  sale  or  foreclosure  is  not  a  judical,  or  any 
thing  of  the  nature  of  a  judical  proceeding. 

Faulkner  had  no  authority  to  insert  the  power  of  sale,  un- 
less this  was  essential  to  the  nature  of  a  mortgage.    It  was 
clearly  not  so  at  common  law,  nor  is  it  considered  so  by  the 
statute.    The  late  revisals  do  not  contain  the  recital  of  the 
act  giving  effect  to  a  sale  under  a  power.    This  may,  how- 
ever be  found  in  2  Greenleaf  s  ed.  of  the  laws,  101,  s.  vii.(a) 
(a)  It  is  there  This  does  not  contemplate  the  power  as  a  part  of  the  mort- 
u  in  Jonee  &|  gage.    It  may  be  separate.    It  is  called  there  a  "  special 
ante,  916,  (s).  power."     As  to  the  general  clause  in  Faulkner's  power, 
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there  was  one  still  more  broad  in  Nixon  v.  Hyserott.[b)    albant, 
The  attorney  was  authorized  there  "  to  execute,  &c.,  such  con-  •  ^^^' 


veyances  and  assurances  in  the  law,  <kc.,  as  should  or  might       wuron 
be  needful  or  necessary,  according  to  the  judgment  of  the       Troup, 
said  attorney,"  giving  a  broad  latitude  of  discretion.    Yet 
an  attempt  to  bind  the  principal  by  covenant  was  holden  ^ 
void. 

Wood  WORTH,  J.    The  covenant  there  created  a  liability 
beyond  the  ordinary  effect  of  a  conveyance. 

Sedgwick,    This  power  of  sale  is  equivalent  to  an  addi- 
tional liability.    When  one  buys  land,  he  certainly  means  to 
get  a  title.    If  he  gets  none,  the  purchase  money  should  be 
paid  back.    This  case  is  much  stronger  than  the  one  cited. 
A  summary  power  of  foreclosure  is  given.    Faulkner  might 
as  well  have  inserted  a  covenant  not  to  redeem  at  all.    The 
custom  of  the  Pultney  land  office  is  nothing.     The  law  of 
the  state  is  not  to  be  manufactured  there.    Nor  does  the 
statute  sanction  such  a  power  as  seems  to  have  been  suppo- 
sed by  the  Chancellor.    It  merely  regulates,  and  declares 
the  effect  of  a  sale  under  it,  when  the  party  thinks  proper  to 
give  it.     I  will  only  say,  as  to  the  cases  cited  by  the  Chan- 
cellor to  this  point,  that  the  acts  performed  were  within  the 
terms  of  the  power,  and  his  reasoning  is  precisely  the  con- 
trary of  what  it  should  be  from  his  premises.     The  case  ci- 
ted by  him  from  6  Vesey,(c)  gives  the  true  result  of  the  cases,    ^fjt^i^*  ??i* 
which  go  upon  the  maxim,  omne  majus  in  se  continet  113  a.    Fenn 
minus.    A  power  to  convey  a  fee  gives  power  to  convey  a  ^     rT^^Ts?. 
less  estate.     The  Chancellor  supposes  that,  because  there  is  Oibtonv^Colt, 
nothing  in  Faulkner's  authority  expressly  excluding  the  Hawkintetal 
power  of  sale,  it  is  therefore  included  :  The  reverse  is  correct.  ^  /^'^^Ain 
The  authorities(d)  all  show  the  rule,  that  a  special  authority  Wright       ▼. 
should  be  construed  strictly,  to  be  one  of  the  greatest  rigor.  Taunt     213. 
In  Doc  V.  Peachj  the  appointment  was  required  to  be  signed  ^^  v-  P^^^ch, 
and  sealed,  <fcc.,  and  because  the  signing  was  omitted,  it 
was  holden  void.    The  attorney  cannot  transgress  his  power 
one  hair's  breadth,  and  will  not  be  allowed  to  do  so  even  by  „  W      ^"'^ 

.       •  '    Sugden        on 

H  Court  of  Equity.    The  case  cited(e)  of  a  power  construed  Powen,  i  Am. 
by  custom,  was  where  the  words  received  their  meaning.  Ji536*7^^. 
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ALBANY,    from  this  source  ;  as  "  clear  yearly  value,"  did  in  that  case ; 
^*^  ^^^-     not  as  here,  where  the  terms  are  known  and  defined  by  the 


Witaon       common  law. 

Troup.  The  execution  of  a  power  may  be  good  in  part  and  void 

in  part.    "  Where  there  is  a  complete  execution  and  some- 
thing ex  abundanti  added,  which  is  improper,  there  the 
(/)  lA  549.  execution  shall  be  good,  and  only  the  excess  void."(/) 

The  acknowledgment  of  the  power  of  sale  in  Pennsylvania 
^^lf)r\  ^^^  void.(^)    This  is  not  denied,  but  the  authority  of 
John.       Rep.  Bergen  v.  Bennet,{h)  is  relied  upon,  where  Kent  J.  thought 
(h)  1  Caines'  ^^  record  necessary  as  to  the  mortgagor.     This  was  not  the 
Cas.   in  Err.  question  in  that  case :  It  was,  whether  the  place  of  record- 
ing was  proper,  and  held  that  it  was.     All  that  Kent,  J. 
says  as  to  the  necessity  of  recording  the  power  at  all,  was, 
therefore,  obiter.    The  party  purchases  at  his  peril,  and 
V.    c/ar*,    7  ^^^^  lo^k  to  the  regularity  of  the  proceedings.(i) 
John.  ai7.  The  power  was  gone  by  the  conveyances  from  Troup  to 

the  other  respondents. 

[WooDwoRTH,  J.     Do  you  mean  that  the  power  itself 
was  gone,  so  that  no  sale  could  be  made  under  it  by  any  one.] 

Sedgwick.    This  is  what  we  contend. 

[WooDwoRTH.  J.    What  sort  of  estate  passed  by  the 
conveyances  from  Troup  ?] 

Sedgwick.  That  I  am  going  to  consider.  It  is  said,  that 
this  is  a  power  in  gross.  It  is  not  very  material,  whether 
it  be  so  or  not.  It  is  enough  that  it  is  a  power  coupled  with 
an  interest,  an  done  relating  to  the  land  within  the  note  298 
to  Co.  Litt.  342  b.  If  the  donee  convey  totum  statum  suum^ 
as  he  has  done  in  this  case,  the  power  is  gone  ;  and  Troup 
ggjf'  "* '  had  no  power  to  sell  a  second  time.  In  Ren  v.  Bulkeley^{j ) 
cited  against  us.  Lord  Mansfield  says,  "It  is  contended 
that,  by  granting  away  his  life  estate,  he  extinguished  the 
power.  Certainly  where  the  whole  life  estate  is  conveyed 
away  by  the  intention  of  the  parties,  the  power  must  be  at  an 
end ;  and  cannot  be  afterwards  exercised  to  the  prejudice  of 
the  grantee."  Grant  me  that  Troup  could  not  sell  as  against 
the  grantees,  and  it  overturns  the  whole  doctrine  of  the  oth- 
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er  side.     I  care  not  whether  he  conveyed  or  reserved  the  Albany, 

debt     The  grantees  would  hold  the  legal  estate  in  trust,  ^^^^^^' 

for  the  one  beneficially  interested.    Troup  could  not  sell  as  Witaon 

against  the  grantees :  could  he  then  sell  for  them,  and  with  Troiip 
the  view  to  protect  their  title  1 

[WoopwoRTH,  J.  Might  they  not  have  joined  him  in 
the  sale  ?] 

Sedgwick.  It  is  enough  that  they  have  not  done  so. 
Granting  that  they  might  have  joined  in  a  sale  for  their  ben- 
efit and  that  if  he  sold  at  all,  it  must  have  been  for  their 
benefit,  they  have  never  authorized  him  to  do  this.  They 
entered,  relying  upon  the  good  faith  and  resources  of  the 
Pultney  estate. 

But  suppose  the  grantees  had  given  authority :    what 
kind  of  sale  is  to  divest  our  estate  ?      The  statute  contem-     (*)  i  K.*A 
plates  a  fair  sale  on  six  month's  notice,(A:)  at  which  all  the  ' 

world  may  bid.  What  kind  of  sale  is  that  at  which  the 
mortgagee,  or  these  individuals  alone,  are  to  bid  for  the  pri- 
vate purposes  of  the  latter?  They  never  would  authorize 
him  to  sell  their  rights  to  a  stranger.  The  authority  must 
have  been  for  their  benefit,  not  to  sanction  a  sale  in  fair 
market.  This  is  said  to  be  for  a  very<  equitable  purpose ; 
and  it  is  conceded  that,  in  ordinary  cases,  one  cannot  sell 
after  he  has  departed  with  his  power,  but  an  exception  is  al- 
leged in  favor  of  a  sale  to  protect  grantees.  Are  there  no 
other  rights  in  this  case  ?  Has  the  mortgagor  none  ?  May 
he  not  contend  for  a  strict  statute  sale  ? 

[Sutherland,  J.  The  proceeding  to  foreclose,  by  a 
general  advertisement,  conceded  that  the  previous  convey- 
ances were  nothing.  The  argument  for  the  respondent 
concedes  the  same,  and  that  the  bidding  was  open  to  all 
the  world.] 

Sedgwick.  We  do  not  join  in  that  concession.  If  the 
sale  may  be  made  in  protection  of  the  grantees,  it  is  step- 
ping beyond  the  statute.  Troup  having  extinguished  the 
power  to  sell  in  payment  of  the  debt,  he  can  no  longer  ex- 
ecute the  statute. 


am 

ALBANY, 
Dec  1823. 

WiUon 

▼. 
Troap. 


(2)  Denning 
y.  Smith,  3 
John.  Ch.  RepL 
344. 

(m)  Jmckmm 
▼.  Cra/tt,  18 
John.  110. 

(n)  14  John. 
443. 


CASES  IN  THE  COURT  OF  ERBORS 

[WooDwoRTH,  J.  Were  not  the  purchasers  from  Tzoap 
assignees  of  the  mortgage  pro  tanto  ?] 

Sedgwick.  If  so,  they  are  assignees  still ;  for  they  have 
never  joined  in  the  foreclosure.  They  are  strangers  to  the 
proceeding.  But  if  they  had  joined,  it  should  have  been  in 
a  general  sale,  for  the  purpose  of  discharging  the  mortgage ; 
not  merely  to  benefit  themselves. 

[Sutherland,  J.  What  right  have  you  to  ask  for  whose 
benefit  the  sale  was  made  ?  You  had  a  right  to  redeem  be- 
fore the  sale.  The  biddings  were  open  upon  a  general  ad- 
vertisement If  the  conveyances  by  Troup  operated  as  a 
technical  extinguishment  that  is  one  thing ;  but  if  other- 
wise, I  do  not  see  the  force  of  the  inquiry,  for  whose  benefit 
the  sale  may  have  been  made,  or  to  whose  use  it  may  en- 
ure?] 

Sedgwick.  If  the  sale  was  not  with  intent  to  pay  the 
bond,  it  was  fraudulent  and  void.  The  statute  contemplates 
a  sale  for  no  other  purpose.  The  covenant  is  to  pay  the 
money,  or  that  the  mortgagee  may  sell  according  to  law, 
rendering  an  account  of  the  overplus  moneys.  The  whole 
covenant  and  power  is  violated,  if  the  sale  be  for  any  other 
purpose. 

Again :  Under  a  purpose  of  this  kind,  clogged  and  em- 
barrassed as  the  right  was  by  the  previous  partial  transfers, 
there  was  no  fair  chance.  The  trust  was  to  sell,  giving 
every  fair  opportunity  to  purchasers,  in  order  that  the  estate 
might  fetch  its  full  value.(Z)  Every  thing  calculated  to  pre- 
vent competition  renders  the  sale  void.(m)  Suppose  Troup 
had  published  his  purpose  in  the  advartisement.  This 
question  brings  it  to  the  test.  Appearances  and  formality 
are  vain,  unless  the  purchase  be  h(mafide,{n) 

It  is  said  that  the  objection  groimded  on  the  destruction 
of  the  power  can,  at  most,  reach  only  a  part  of  the  premi- 
ses, because  it  cannot  be  affirmed  of  Troup,  that  he  has  sold 
tatum  staium  suum.  But  this  phrase,  as  used  in  the  cases, 
applies  to  the  interest,  not  the  land.  The  whole  of  his  es- 
tate is,  in  this  case,  gone  in  pari  of  the  land. 
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WooDwoRTH,  J.  The  appellants  filed  their  bill  in  the  Albany, 
Court  of  Chancery,  to  redeem  certain  lands  which  William  ^^^ 
Wilson,  by  his  attorney,  Daniel  Faulkner,  mortgaged  to  Witoon 
Charles  Williamson,  on  the  21st  October,  1796.  Several  Troup, 
questions  are  raised  as  to  the  right  to  redeem.  It  is  insist-  ... 
ed  by  the  respondents,  that  there  was  an  abandonment  by  not  maide  out 
Wilson.  In  looking  into  the  case  I  have  not  discovered  any 
facts  that  warrant  this  conclusion.  Dugald  Cameron  testi- 
fies, that  the  lands  having  been  abandoned,  Wilhamson  took 
possession  in  1800,  treated  the  property  as  his  own,  caused 
a  re-survey  to  be  made,  and  sold  parts  to  various  persons. 
Wilson  informed  him  he  was  very  much  embarrassed  in  his 
circumstances.  It  was  the  understanding  at  the  land  ofSices, 
that  the  mortgage  was  not  to  be  collected,  but  the  estate  was 
to  take  back  the  land — that  it  had  been  so  considered  after 
Troup,  succeeded  to  the  agency.  This  proof  is  altogether 
equivocal  and  unsatisfactory.  The  subsequent  transactions 
clearly  evince,  that  Wilson  did  not  consider  his  right  aban- 
doned, nor  did  the  respondents  deem  it  safe  to  rest  on  that 
ground.  The  letter  of  James  Reese,  dated  August  10th, 
1802,  called  on  Wilson  to  make  payment  of  the  land  ;  or 
that  decisive  measures  would  be  taken.  The  respondent! 
Troup  admits,  that  in  1807  he  applied  to  him  for  a  release 
of  the  equity  of  redemption,  which  he  declined  unless  he 
received  compensation.  In  1 812,  a  tender  of  the  money  due 
was  made  and  refused.  I  lay  no  stress  on  the  circumstance 
that  the  original  deed  was  found  in  the  office  of  the  res- 
pondents. I  presume  it  had  lain  there  from  the  time  it  was 
executed.  There  is  no  proof  that  it  was  ever  actually  re- 
ceived by  Wilson.  It  is  not  necessary  to  dwell  on  this  part 
of  the  case.  There  is  no  foundation  for  insisting  on  the  ex^* 
tiuguishment  of  the  right  to  redeem. 

It  is  contended  by  the  appellants,  that  Faulkner,  who  ex-         Whether 
ecuted  the  mortgage,  as  Wilson's  attorney,  had  no  authori«  ^^^^fr  b«l 

<•  Aiitbontv      to 

ty  to  insert  a  power  of  sale.    The  power  was  general,  to  ezeente  pow- 
seal,  deliver  and  acknowledge  a  mortgage  to  Williamson,  ^'* 
thereby  ratifying  all  that  his  attorney  should  lawfully  do  in 
the  premises.     Wilson  resided  in  the  state  of  Peimsylvania, 
and  probably  may  not  have  been  acquainted  with  the  sta* 
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ALBANY,    tute  remedy  to  foreclosure.    He  undoubtedly  has  a  right  to 
^^^  ^^^'    insist  that  the  term  "  mortgage,"  which  is  of  known  and  de- 


Wiisou       finite  signification  in  the  law,  cannot  be  satisfied  by  substi- 

Troup.       tuting  another  instrument,  differing  in  its  legal  effect  and 

operation.    Had  this  been  done,  the  case  would  have  fallen 

cQte^m^rae  within  the  principles  laid  down  by  the  appellant's  counsel, 

will  not  auiho-  and  supported  by  authority,  that  where  an  attorney  is  au- 

rize  execution    ,       .      j  „         ■.  ,      , 

of  instmment  thonzed  to  Sell  and  execute  conveyances,  he  has  no  power 
of  difierent  ef-  |q  insert  a  covenant  of  seisin,  the  power  to  sell  not  giving  a 

power  to  warrant  the  title  of  the  thing  sold.    (5  John.  58. 

7  John.  390.    Com.  Dig.  Attor.  C.  11.)    It  does  not  appear 

ClaoMofiale.  ^®  ^®  ^^^^  there  has  been  any  departure  from  the  power. 
The  insertion  of  the  clause  to  sell,  does  not  confer  on  the 
mortgagee  a  greater  security  than  was  intended.  It  applies 
solely  to  the  remedy.  It  does  not  impair  any  right  of  the 
mortgagor. 
Ue  from*"dr-  ^^  ^^^  ^  remembered,  that  by  the  covenant  of  William- 
eoniiCancef.  gon.  in  1796,  a  good  and  sufficient  bond  and  mortgage  were 
to  be  given  on  receiving  a  conveyance.  Cameron  says,  that 
two  land  offices  were  established :  one  at  Bath — another  at 
Geneva :  That  the  existence  of  the  ofllces  was  well  known 
in  Pennsylvania,  from  whence  the  first  settlers  came :  That 
it  was  the  invariable  practice  to  take  mortgages  with  the  clause  ' 
authorizing  a  sale  pursuant  to  the  statute.  When  William- 
son speaks  of  a  mortgage,  it  must  be  intended  he  meant  a 
mortgage  in  the  form  used  at  his  ofices.  This  cannot  be 
doubted. 

Faulkner  must  have  understood  the  contract,  as  requiring 
a  mortgage  in  the  usual  form.  It  would  be  a  violation  of  the 
presumed  intent  of  the  parties,  to  construe  it  otherwise. 
When  Wilson  executed  the  power  to  Faulkner,  the  year  af- 
ter, to  carry  this  covenant  into  effect,  what  was  intended  ? 
A  security  corresponding  with  the  forms  then  used  and  ap- 
proved.   Williamson,  under  the  covenant,  had  a  right  to 
say,  the  mortgage  shall  contain  this  clause.    Such  was  the 
miderstanding  between  him,  Faulkner,  Hall  and  Freeland. 
tion  of  con-      It  is  well  settled,  that  in  the  construction  of  all  contracts,  the 
^Mfof  iMrtiet  ''^'^i^^  ^^  *®  parties,  and  the  subject  matter  of  their  trans- 
and     labject  actions  may  be  taken  into  consideration,  in  determining  the 
"'^^^  ^       meaning  of  any  particular  sentence  or  provision.    Extiane- 


OF  THE  STATE  OF  NEW  YORK.  229 

008  evidence  is  admissible,  so  far  as  to  ascertain  the  circum-    albant, 
stances  under  which  the  writing  was  made,  and  the  subject     ^^  ^^^' 


matter  to  be  regulated  by  it.    Sumner  v.  Williams^  8  Mass.       wibon 
214.    Fowle  V.  Bigelow,  10  Mass.  384.     Wliallon  V  Kauf-       Troup. 
man,  19  John.  104.)    Apply  these  principles  to  the  case  be- 
fore us,  and  it  cannot  be  well  questioned  that  a  mortgage,  py^"       *^ 
with  a  clause  authorizing  a  sale  under  the  statute,  was  no 
more  than  a  fair  compliance  with  the  covenant.    If  this  be 
correct,  I  think  it  follows  that  Wilson,  afterwards  acauiring 
an  interest  in  the  contract,  and  coming  forward  to  fulfil  it, 
oatmot  vary  the  terms.    He  could  not  require  a  deed,  unless 
the  mortgage  offered  satisfied  the  intent  of  the  original  coU' 
tracting  parties.     When  he  uses  the  same  terms  as  in  the 
previous  covenant,  they  must  be  understood  in  the  same 
manner. 

It  is  fiirther  objected,  that  the  power  of  attorney  was  not  ^**^p^y 
legally  recorded,  before  the  conveyance  for  the  sale  was  woowteA 
executed.    The  power  was  first  proved  before  Waterhouse, 
a  Master  in  Chancery,  in  1809.    He  was  employed  to  go  to 
Pennsylvania  to  take  the  acknowledgment  This  is,  I  think, 
prima  facie,  evidence  that  it  was  taken  without  this  state. 
But  it  was  afterwards  proved  and  recorded,  in  1812,  subse- 
quent to  the  deed  of  conveyance  given  on  the  sale,  and  the 
question  is,  whether  it  lies  with  the  mortgagor  to  raise  the         ^^ 
objection.    The  sale  is  not  affected,  although  the  power  has  pow J^  n* 
not  been  recorded.    This  provision  is  manifestly  for  the  pro-  «»d«^ 
tection  of  the  purchaser.    It  must  be  indifferent  to  the  mort- 
gagor.   He  has  no  interest  to  be  affected  by  it,  and  cannot 
object    In  the  case  of  Bergen  and  others  v.  Bennet,  (1 
Oaines'  Gas.  in  Err.  17,)  Kent,  Justice,  in  delivering  the 
opinion  oi  the  Court,  soys,  "  the  omission  to  record  the  pow- 
er will  not  affect  the  sale — that  it  does  not  lie  with  the  mort^ 
gagor  to  object  to  the  validity  of  the  sale,  by  reason  of  that 
omission."    This,  however,  was  not  the  point  then  before 
the  Court    The  question  was,  in  that  case,  whether  record^ 
ing  the  power  in  the  book  of  mortgages,  would  satisfy  the 
words  of  the  act,  which  requires  it  to  be  recorded  as  deedtf 
and  conveyances  usually  are.    Although  the  authoritydted 
may  be  regarded  as  an  obiter  dictum,  I  am  inclined  to  think 
it  a  correct  exposition  of  the  statute^ 

Vol.  n.  30 
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ALBANY,        The  next  objection  against  the  validity  of  sale  is,  that  tbt 
I)6ci823.     mortgagee  having  conveyed  parts  of  the  mortgaged  premi- 
WUion       ses  in  fee  simple  with  warranty,  cannot  proceed  to  sell  nn- 
Troup.       ^®'  ^^  power.    If  I  rightly  understand  the  force  of  this 
olgection,  it  is,  that  the  mortgagee,  having  released  and  con* 
^^^  Whetlicr  y^Q^  ^  p^rt  of  the  land,  cannot  solely,  without  noticing 
having     con-  the  rights  of  the  persons  to  whom  he  has  conveyed  a  part, 
can  foreclow!  foreclose  the  mortgage.    To  say  that  a  mortgage  could 
Objection.        not  be  foreclosed,  by  making  all  parties  in  interest  parties  to 
the  foreclosure,  would  be  a  proposition  altogether  nntena^ 
Whether  blc.    I  will  therefore  inquire  whether  it  was  not  compe-* 
^cioae  in  his  ^^^^  ^^'  Troup,  as  administrator,  in  his  own  name  solely, 
name  only.      to  advertise  and  sell.    The  power  authorizes  the  mortgagee, 
his  heirs,  executors,  administrators  and  assignees,  to  sell  the 
Statute  fore-  premises  at  public  auction.    A  statute  foreclosure  is  equiva- 
TtdenT  to^ne  ^^^^  '^  *  foreclosure  and  sale  under  a  decree  of  a  Court  of 
ih  equity.         Equity,  and  cannot  be  defeated  to  the  prejudice  of  a  bona 
fide  purchaser^  in  favor  of  a  person  claiming  redemption  in 
All  parties  equity.    (10  John.  185,  Jackson  v.  Henry.)    It  is  undoubt- 
!!h*nw***^*te.     ^^^  necessary  that  all  parties  in  interest  unite*    (1  Brown's 
Ch.  368.    2  Pow.  on  Mort.  285.)    But  it  is  an  interest  in 
Mortjragee  the  mortgage  that  is  intended.    If  the  mortgagee,  under  a 
grantee  is  not  mistaken  notion,  that  he  is  absolute  owner,  grants  and  con- 
nec§"^ot  *b6  ^^^^  ^^®  lands  mortgaged,  in  fee  with  warranty,  the  pur- 
party.  chaser  does  not  come  in  as  assignee  of  the  mortgage  ;  his 

purchase  has  no  reference  to  it,  and  consequently  he  is  not 
entitled  to  be  made  a  party  in  a  bill  to  foreclose.    His  title 
is  taken  subject  to  the  mortgage,  and  liable  to  be  defeated, 
^^'^^^^  if  ^^'^  premises  are  redeemed.    If  the  mortgagee  is  the  pur- 
on  foreclosure,  chaser  at  the  sale,  then  his  previous  grantee  would  be  pro- 
StectS*'''^  tected  on  the  ground  of  estoppel,  as  the  mortgagee  could 
estoppel  not  claim  in  opposition  to  his  deed.    (12  John.  201.    13 

John.  316.  14  John.  193.  1  John.  Cas.  81.)  In  point  of 
fact  it  never  was  intended  that  the  grantees  of  Troup  should 
take  as  assignees.  The  mortgage  was  entirely  out  of  the 
Mortgagor  question,  in  the  view  of  the  parties.  The  mortgagor,  not- 
^emed  seis-  withstanding  the  mortgage,  is  deemed  seised,  and  is  the  le- 
gal owner  of  tlie  land,  as  to  all  persons  except  the  mortga- 
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gee,  and  his  represeutatives.    {Hitchcock  v.  Harrington^    albant, 
6  John.  290.)  P*'^^-  ^823. 

In  Runyan  v.  Mersereau,  (11  John.  634,)  it  was  held,  that       wumh 
at  law  and  in  equity,  a  mortgage  is  a  mere  security  for  pio-       Troup, 
ney.    The  mortgagee  has  but  a  chattel  interest,  which  will 
pass  by  delivery  witliout  writing.    In  Jacksoji  v.  Curtis^  mewT'****^  '- 
(19  John.  326,)  it  was  held,  that  the  mortgage  is  a  mere  ty; 
incident  to  the  bond,  as  personal  security  for  the  debt,  and  interert,*^  *and 
that  an  assignment  of  the  interest  of  the  mortgagee  in  the  J^^f?  P""   ^ 
land,  without  an  assignment  of  the  debt,  is  considered  in     !■   mcident 
law  as  a  nullity.    This  case  fully  proves,  that  conveying  ^  A«dinmieiit 
parts  of  the  mortgaged  premises  can  have  no  effect  upon  of  interest  in 
the  mortgage,  because  had  it  been  an  assignment  in  form,  ^^^  a  miliity. 
nothing  would  pass ;  for  the  debt  due  on  the  bond,  to  which 
the  mortgage  is  incident,  was  left  untouched. 

From  this  examination,  I  am  satisfied  it  is  not  competent 
for  the  appellants  to  object,  that  a  part  of  the  land  had  been 
conveyed  previous  to  the  sale.  If  the  grantees  from  Troup 
had  acquired  an  interest  in  the  mortgage,  thep,  indeed,  I 
apprehend  the  objection  would  have  been  well  taken.    It  .  ^  pewone 

^  •'  .  interested     in 

then  would  appear,  that  all  the  persons  interested  m  the  mort|irage 
mortgage,  had  not  joined  in  the  notice  of  sale.    The  act  ^^!^^  ^f^J^ 
contemplates,  that  the  notice  be  given  and  the  sale  made     A«ipiee  of 
by  the  mortgagee  or  others  thereunto  authorized.     If  the  ZkoM  *"  gi^e 
mortoraeee  has  assigned  all  his  interest,  notice  must  be  eiv-  notice. 

,.  ^r  ^,1^-ij  .         Assignee  of 

en  by  the  assignee.    If  a  part  of  the  bond  and  mortgage  is  part      should 
assigned,  the  mortgagee  and  such  assignees  are  the  proper  J****^    mortga. 
parties.    I  think  it  follows,  that  if  a  mortgagee,  solely,  un- 
dertakes to  give  notice  and  sell,  when  other  persons  are  in- 
terested as  assignees,   the  regularity  of  such  proceedings 
cannot  be    supported.    The    objection  here  falls  to    the 
ground ;  for  Troup,  as  administrator,  was  exclusively  the 
representative  of  the  mortgagees,  who  alone  held  the  inter- 
est in  the  security.    I  concur  in  the  opinion  of  the  Chan-     Partial  sale 
cellor  in  saying,  that  the  sales  by  the  mortgagee  could  not,  ^  rigSr^of 
upon  any  reasonable  principle,  deprive  him  of  the  right  of  mortgagor, 
foreclosing  the  mortgage,  nor  could  they  prejudice  the 
right  of  the  mortgagor  to  redeem.      They  created,   of 
themselves,  no  obstacle  to  the  right  of  redemption.    If  the 
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ALBANY,    mortgagor  was  entitled  to  redeem,  he  could  recover  the 
^^  ^         possession,  as  against  tliose  purchasers,  equally  as  well  aa 


Wilson       he  could  recover  it  against  the  mortgagee  himself. 
Xroup.  ^^  ^he  view  I  have  taken,  it  becomes  unnecessary  to  dis- 

cuss the  question,  whether  the  disclosiu^  by  Haight  ought 
to  be  considered  confidential  as  between  attorney  and  cU- 
ent 
DecTM  ibooid      My  opinion  is,  that  the  decree  of  the  Chancellor  be  af- 

Tho  quMtion.  SUTHERLAND,  J.  The  qucstiou  presented  by  this  case 
is,  whether  the  equity  of  redemption  of  the  mortgagor  has 
been  legally  foreclosed.  It  is  contended,  on  the  part  of  the 
appellants,  that  the  foreclosure  is  illegal,  on  the  following 
grounds : 

1.  That  Faulkner,  who  executed  the  mortgage  as  Wilson's 
attorney,  had  no  authority  to  insert  a  power  of  sale  under 
the  statute. 

2.  That  Faulkner's  power  of  attorney  was  not  legally 
recorded  before  the  sale  imder  the  mortgage. 

3.  That  the  mortgagee,  or  his  assignees,  having  sold  and 
conveyed  parts  of  the  mortgaged  premises,  in  fee  simple 
with  warranty,  before  the  foreclosure,  could  not  subsequent- 
ly foreclose  and  sell  under  the  power. 

4.  That  the  sale  was  not  made  for  the  purpose  of  col- 
lecting the  money  due  on  tlie  bond,  and  was,  therefore, 
void ;  and  that  the  piuchase  was  made  by  Troup  as  trustee, 
and  not  mortgagee.  I  shall  very  briefly  consider  each  of 
these  objections  in  its  order. 

Wh«th«r  ^'  ^^^  power  of  attorney  from  Wilson  to  Faulkner,  em- 
power '  to  powered  him  to  receive  a  deed  from  Williamson,  for  the  land 
thorized  '  him  purchased,  and  to  sign,  seal,  deliver  and  acknowledge /o  the 
♦^P^^*™®**-  said  Williamson^  a  ^nartgage  or  mortgages  of  said  tand^ 
power  of  tale,  together  with  a  bond  or  bonds,  for  the  consideration  money  i 
favdoraaik*'^  a»rf  to  do  and  perform  all  things  necessary  and  lawful  to 
the  obtaining  a  title  to  the  said  land,  and  securing  the 
consideration  money  therefor,  to  the  said  Williamson. 
^,  Mortoge  That  a  mortgage  may  be  made,  without  containing  a  pow- 
powerof  mUo.    er  to  the  mortgagee  to  sell  in  default  of  payment,  there  is 
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no  doubt    Such  power  is  not  usually  contained  in  English    albant, 
mortgages  ;  and  they  have  no  statutory  provision  regulating     ^^'  ^ 
sales  in  pursuance  of  theni.(o)    If,  then,  it  be  a  just  rule  of       Wilson 
construction,  as  applicable  to  powers  of  attorney,  that  no       Troup, 
authority  is  to  be  deemed  to  pass  by  them,  but  such  as  the 
terms  used  necessarily  import,  in  their  most  restricted  le-  ^^  i^'  i^ 
gal  sense,  it  would,  perhaps,  follow,  that  an  authority  to  Croft  y.Pow' 

,  1*1  *  />  0U  et  uLf  Com. 

mortgage  would  not  authorize  the  sanction  of  a  power  to  Repi  603.    lO 

aoll  John.  196,  per 

"^"-  Kent,  Ch.  J. 

But  I  apprehend  such  is  not  the  rule  of  construction  by 
which  powers  are  tested.    Sugden  on  Powers,  459,  lays  conrtiwtion 
down  the  rule  thus  :  "  In  considering  the  extent  of  a  power,  ■•  ^  poweit  in 

ffenefw. 

the  intention  of  the  parties  must  be  the  guide.  Thus,  on 
the  one  hand,  a  power  limited  in  terms,  has,  in  favor  of  the 
intention,  been  deemed  a  general  power,  whilst  on  the  other 
hand,  a  general  power,  in  terms,  has  been  cut  down  to  a  par- 
ticular purpose.''  And  this  position  is  fully  supported  by 
the  authorities. 

Thus,  in  Hinchinbroke  v.  Seymour^  (1  Br.  Ch.  C.  395,) 
there  was  a  power  in  a  settlement  to  raise  a  portion  for  a 
younger  child,  cU  such  time  cls  the  father  should  direct. 
He  directed  it  to  be  raised  when  she  was  14  years  of  age ; 
and  she  dying,  he  files  the  bill  for  it  as  her  administrator. 
The  Lord  Chancellor  says,  "  the  meaning  of  a  charge  for 
children  is,  that  it  shall  take  place  when  it  shall  be  wanted* 
It  is  contrary  to  the  nature  of  such  a  charge,  to  have  it  rais- 
ed before  that  time ;  and  although  the  power  is,  in  this  case, 
to  raise  it  when  the  parent  shall  think  proper,  yet  that  is  on- 
ly to  enable  him  to  raise  it  in  his  own  life,  if  it  should  be  ne- 
cessary. It  would  have  been  very  proper  so  to  do,  upon 
the  daughter's  marriage,  or  for  several  odier  purposes ;  but 
this  is  against  the  nature  of  the  power."  In  Tankervillev. 
Coke,  (Mose.  146,)  it  was  held  that  a  power  should  be  so 
construed  as  to  effectuate  the  intention  of  the  parties. 
There  an  act  had  been  done  which  the  terms  of  the  power 
authorized,  but  which  was  evidently  against  the  intention  of 
the  donor.  In  Morris  v.  Preston,  (7  Ves.  Jun.  547,)  a  pro- 
vision, in  case  of  the  death  of  a  trustee,  for  the  substitution 
of  another,  and  a  conveyance  by  the  survivor,  so  that  he 
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.  ALBANY,    and  the  new  trustee  should  be  jointly  interested  in  the  trust, 
'  ^     •     was,  by  the  concession  of  counsel,  admitted  to  be  satisfied 
Wibon       by  the  substUtUion  of  two  trustees,  after  the  death  of  both  the 
Troap.       former,  against  the  express  terms  of  the  power ;  because 
it  was  the  evident  intention  of  the  power,  that  new  trustees 
should  be  appointed,  whenever  circumstances  might  require 
it.    In  Ren  v.  Bulkeley,  (Doug.  292,)  Ld.  Mansfield  says» 
"  the  creation,  execution  and  destruction  of  powers  depend 
on  the  substantial  intention  and  purpose  of  the  parties." 
Bristow  V.  Warde,  (2  Ves.  Jun.  336,)  Talbot  v.  Tapper, 
(Skin.  427,)  Mildmay*s  case,  (1  Co.  175,  a.)  Liefe  v.  Salt- 
ingstone,  (1  Mod.  189,)  1  Freem.  149,  163,  176,  S.  C.  all 
establish  the  same  doctrine.    It  is  also  illustrated  and  con- 
firmed by  the  case  cited  by  the  Chancellor  of  Roberts  v. 
Dixall,  (2  Eq.  Cas.  Ab.  668,)  and  Long  v.  Long;  (6  Ves. 
445,)  which,  as  he  has  well  observed,  **  show  the  liberal  con- 
struction given  to  powers  in  equity,  in  furtherance  of  the 
end  for  which  they  were  created." 
Tho  intaDt,      Ijj  construing  a  power  of  attorney,  therefore,  in  order  to 
letter,  m  to  be  ascertain  whether  it  has  been  well  executed,  the  letter  of  the 
regmided.         instrument  is  not  to  be  exclusively  regarded  ;  but  the  impor- 
tant inquiry  is,  have  the  intentions  of  the  parties  been  car- 
ried into  effect. 

Now  I  cannot  entertain  a  doubt  from  the  circumstances 
of  this  case,  that  Wilson  used  the  term  "  mortgage,"  in  the 
power  of  attorney,  in  its  popular  and  customary  sense  in  this 
country ;  that  is,  as  descriptive  of  an  instrument  containing 
not  only  a  conditional  conveyance  of  the  land  but  also  a 
power  to  sell  in  default  of  payment.  There  is  nothing  on 
the  face  of  the  instrument,  evincing  a  contrary  intention. 
There  is  no  peculiar  caution  manifested  on  the  part  of  Wil- 
son, in  the  delegation  of  power  to  his  attorney,  from  which 
it  can  be  inferred  that  he  intended  the  terms  employed  by 
him  should  receive  the  most  rigid  construction  of  which  they 
were  susceptible.  On-  the  contrary,  the  language  used  is 
general  and  comprehensive.  He  empowers  him  to  give 
one  or  more  mortgages,  to  do  all  things  necessaiy  and  law- 
ful to  obtain  a  title  to  the  land,  and  to  secure  the  considera- 
tion money  to  Williamson. 


ALBANY, 
Dec  1833. 

Wibon 

V. 

Troap. 
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Faulkner  and  his  associates,  who  originally  contracted 
for  this  land  with  Williamson,  must  be  supposed  to  have 
known  and  imderstood  that  the  securities  always  required 
by  the  Pultney  estate  were  mortgages  containing  powers 
to  sell,  and  that  the  mortgage,  which  they  were  bound  to 
give,  was  of  that  description.  The  contract  was  made  in 
this  state,  and  to  be  executed  here  where  hardly  any  other 
kind  of  mortgage  was  in  use.  Wilson  was  the  assignee  of 
one  of  those  associates,  entitled  to  all  his  rights,  and  sub- 
ject to  all  his  responsibilities  under  the  contract  with  Wil- 
Uamson.  If,  then,  the  original  associates  were  bound  to 
give  a  mortgage  containing  a  power  of  sale,  which  I  appre- 
hend caimot  be  questioned,  Wilson,  as  the  assignee  of  one 
of  them,  could  not  have  compelled  Williamson  to  give  him 
a  deed,  without  tendering  such  a  mortgage.  If  not,  then 
the  authority  to  insert  such  a  power  in  the  mortgage  was 
given  to  the  attorney  by  the  general  terms,  conferring  upon 
him  ^^  power  and  authority  to  do  and  perform  all  things 
necessary  and  lawful  to  obtain  a  deed.^  Without  such  a 
clause  in  the  mortgage,  no  deed  would  have  been  given. 
It  was,  then,  necessary  to  insert  it. 

I  am,  therefore,  of  opinion,  upon  the  first  point,  that  the  Faulkner  had 
attorney,  Faulkner,  had  authority  to  insert  in  the  mortgage  J^"*^„^ 
a  power  of  sale  imder  the  statute,  and  that  the  foreclosure  ofaaie. 
is  not  to  be  impeached  on  that  ground. 

2.  I  know  of  no  necessity  for  recording  the  power  of  at-  jjot  pocowmr 
tomey  at  all,  unless  it  be  true,  as  a  general  proposition,  that  to  reoordpow- 

-   er  Oi  attoniey^ 

whenever  the  law  requires  an  injstrument  to  be  registered 
or  recorded,  if  that  instrument  is  executed  by  attorney,  the 
power  of  attorney  must  be  recorded  also,  which  was  not 
contended  for  upon  the  argument,  and  I  apprehend  cannot 
be  maintained. 

The  power  to  the  mortgagee  to  sell,  contained  in  the       Uvug^mr 
mortgage,  must  be  recorded,  before  the  deed  to  the  purcha-  cannot  oigeet 
ser  imder  the  power  be  executed :  but  that  is  for  the  benefit  nie  iTnoc  ro- 
of the  purchaser  only,  to  perpetuate  the  evidence  of  the  au-  «wd^ 
thority  by  which  the  sale  was  made ;  and  the  mortgagor 
can  not  impeach  the  sale,  if  the  power  is  not  recorded.    (1 
Caines'  Cas.  in  Err.  17,  per  Kent,  J.) 

Admitting,  therefore,  that  there  was  the  same  necessity 
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ALBANY,    by  law  for  recording  the  power  of  attorney  to  Faulkner,  that 
Dec  1823.     h^qj^q  -^vas  for  recording  this  power  to  sell,  the  mortgagor 


Wilson      could  not  avail  himself  of  the  omission  to  record  it    The 
Troup.       execution  of  the  power  of  attorney  is  admitted  by  the  ap- 
pellants, and  the  objection  is  not  to  the  proof  of  the  execu- 

ar  from  VU-  ^O"' 

■on.  The  sale,  therefore,  is  not  to  be  impeached  on  this  ground. 

But, 
Whether,  if      3.  It  is  contended  that  by  the  sales  of  portions  of  the 
con  ™^**^tft  mortgaged  premises  by  Troup,  before  the  foreclosure,  the 
of  the  mort-  power  to  sell  contained  in  the  mortgage,  was  either  extin- 
miMe.   it  di-  guished,  or  passed  to  his  grantees  ;  that  the  sale,  therefore, 
'^hLl  «"der  die  rZg^,  was  Without  authority, 
cioee  for  the      The  power  of  the  mortgagee  to  sell  the  mortgaged  premi- 
^  Nature  of  ^"^j  ^^  undoubtedly  a  power  coupled  with  an  interest,  (Ber- 
power  of  nie.  gen  V.  Bennett^  1  Caines'  Cas.  in  Err.  16,  per  Kent,  J.)  and 
with  interest;  it  may  perhaps  be  conceded,  that  it  is  a  power  appendant 
Notln^MK.    ^^  annexed  to  the  estate,  and  not  a  power  in  gross.    These 
Dirtinction.      powers  are  thus  distinguished  by  Hargrave  and  Butler,  in 
their  notes  to  Coke  upon  Littletoui  (note  298  to  Co.  Litt 
342  b.)    The  former,  that  is  a  power  appendant,  "  is  where 
a  person  has  an  estate  in  the  land,  and  the  estate  to  be  cre- 
ated by  the  power,  is  to  (or  may)  take  effect  in  possession, 
during  the  continuance  of  the  estate  to  which  the  power  is 
annexed,  as  a  power  to  tenant  for  life  in  possession,  to  make 
leases.    A  power  in  gross  is,  where  the  person  to  whom  it 
is  given  has  an  estate  in  the  land,  but  the  estate  to  be  crea- 
ted under  or  by  virtue  of  the  power,  is  not  to  take  effect  till 
after  the  determination  of  the  estate  to  which  it  relates." 

Now,  the  power  of  the  mortgagee  to  sell,  is  a  power  to 
create  or  acquire  to  himself  the  equitable  estate  in  the  land, 
during  the  continuance  of  the  legal  estate  conveyed  to  him 
by  the  mortgage.    It  seems,  then,  more  properly  to  £bl11  with- 
in the  description  of  powers  annexed  to  the  estate,  than  any 
other,  and  the  question  is,  as  to  the  effect  of  a  convejrance 
of  a  part  of  the  estate  to  which  the  power  is  annexed,  (be- 
fore the  power  is  executed,)  upon  the  power  itself, 
whole  ^"wonid      A  conveyance  by  the  mortgagee  of  his  whole  estate,  would 
raM^ot  ex-  tmdoubtedly  pass,  and  not  extinguish  the  power.    This  is 
•r.  the  conunon  case  of  an  assignment    The  assignee  takes  not 
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tmly  the  legal  estate,  but  all  the  remedies  or  powers  attach^    albant, 
ed  to  it    But  the  conveyauce  of  a  portion  of  the  estate,  will     ^^^  ^^^' 


not,  in  law,  carry  with  it  a  corresponding  portion  of  the  Wibon 
power,  because  this  is  in  its  nature  indivisible*  It  can  ope*  Tronp. 
rate  but  once,  and  then  is  exhausted. 

The  effect  then  of  a  conveyance  of  a  part  of  the  mortga"  Grant  of  part 
ged  premises  by  the  mortgagee,  I  apprehend  to  be  this  :  It  cS**^TO^r 
produces  a  suspension  of  the  exercise  of  the  power  as  to  the  «pon  thw  por- 
part  conveyed,  in  hostility  to'  the  rights  of  the  grantee ;  that  jt^'to  the  n^ht 
18)  the  grantee  shall  not  defeat  his  own  grant    But  the  co^^^y^^ 
operation  of  a  suspension  of  the  power^  whether  it  applies  £^^  ^f  ^^^ 
to  the  whole  or  a  portion  of  the  estate^  is  merely  to  postpone  pennon^ 
the  vesting  of  the  estate,  or  interest  created  by^  or  acquired 
under  the  power,  in  possession.    It  does  not  suspend  or 
affect  the  right  to  execute  the  power,  and  perfect  the  title  to 
the  estate.    But  the  possession  of  the  estate^  the  right  to 
which  has  been  acquired  by  the  execution  of  the  power^ 
shall  be  suspended  or  kept  from  the  donee  of  this  power,  so 
Ceut  as  his  previous  acts  render  it  just  and  equitable  that  it 
should. 

This  principle  is  clearly  recognized  by  Sugden  in  his 
Treatise  on  Powers,  52,  and  supported  by  several  cases, 
{Snape  v.  Tkirtony  Cro.  Car.  472.  Ooodright  v.  CatoTj 
Doug.  447.) 

The  principle  is  familiarly  this :  A  mortgagee  in  posses^  uiuftntidik 
sion  leases  a  portion  of  the  mortgaged  premises  for  a  year. 
At  the  end  of  six  months^  he  sells  the  whole  of  the  premises 
under  his  power,  and  becomes  himself  the  purchaser*  The 
power  is  well  executed^  and  vests  the  equity  of  redemption 
in  the  whole  of  the  premises  in  the  mortgagee,  subject, 
however,  to  all  the  rights  of  his  lessee.  So  far  as  the  pos- 
session of  the  estate,  or  interest  acquired  under  the  pow- 
er, is  inconsistent  with  his  lease,  it  shall  be  suspended,  but 
diall  take  effect  as  to  the  residue. 

The  sale  by  Col  Troup,  therefore,  of  portions  of  the  Troop'*  rigfai 
mortgaged  premises,  neither  extinguished  nor  suspended  his  ^x^;^^"" 
right  to  foreclose  the  equity  of  redemption.    Having  become  ^  p«*»l  ••l*- 
the  purchaser  under  the  power,  his  possession  shall  be  sus- 
pended so  far  as  it  is  inconsistent  with  his  previous  grant ; 

Vol.  n.  31 
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ALBANY,    and  his  grant  having  been  in  fee,  he  can  never  claim  any 
^^^^^^'    thing  under  the  power  in  relation  to  the  lands  granted. 


WiiBon  His  purchase,  therefore,  shall  enure  to  the  benefit  of  his 

Troup.       grantees — "  For,  if  a  man  sell  land  which  is  not  his,  and 

Purehaw  en-  ^^^^^^^^  purchase  it,  he  shall  be  bound  by  his  deed,  and 

wed  to  bene-  not  be  permitted  to  aver  he  had  nothing.^    (Per  Kent,  J. 

fit  of  granteee.  j^^  jackson  V.  JSwH,  1  John.  Cas.  90.    Iseham  v.  Mmriee^ 

Cro.  Car.  110.    Ren  v.  Bvlkeley^  Doug.  291.) 

Partial  saiea      The  sales  by  the  mortgagee,  did  not  in  the  least  affect  the 

did  not  eoHBct  «  t» 

right  of  mort-  nghts  of  the  mortgagor.    The  mortgage  was,  at  that  time, 

Wf^*  valid  and  subsisting ;  the  sales  were  subject  to  it,  and  the 

mortgagor,  upon  redeeming,  could  have  turned  the  purcha- 

sers  out  of  possession,  as  well  as  the  mortgagee  himself. 

Foreclomre      I  am,  therefore,  of  opinion  on  this  point  also,  that  the 

foreclosure  is  not  to  be  impeached. 
Mortgagee      Nor  is  there  any  force  in  the  objection,  that  the  Pultney 

imdor^'powor  ^^^^  ^^^  ^^  ^g^^  ^  purchase  at  the  mortgage  sale,  after 
though  he  haa  having  sold  portions  of  the  mortgaged  premises.    That  they 
^^^        *  still  continued  to  be  mortgagees,  necessarily  results  from 
what  has  already  been  said  ;  but  whether  they  were  so  or 
not,  is  perfectly  immaterial.    The  10th  section  of  the  act 
concerning  mortgages  (1  R.  L.  375)  provides,  '<  that  no  ti- 
tle to  mortgaged  premises,  derived  from  any  sale  made  in 
virtue  of  a  special  power,  shall  be  questioned,  impeached  or 
defeated,  either  at  law  or  in  equity,  by  reason  that  the  mort* 
gaged  premises  were  potchased  in  hy  the  mortgagee^  or  his 
or  her  assignee  (or  assignees)  or  for  his,  her  or  their  benefit 
'^  or  cLcconnt?^    I  have  already  shown  that  the  purchase  by 

Col.  Troup,  enured  to  the  benefit  of  the  grantees  of  the  mort- 
Hia  granteea  gagee,  SO  far  as  it  was  hostile  to  those  grants.    So  far  as  they 
wo   *""toiil!^  had  any  interest  in  the  mortgaged  premises,  they  may  be  con- 
TiTOtee   may  sidered  as  assignees  of  the  mortgagee,  and  the  purchase  by 
benefit  of  hia  him  tTo^/or  MetV  bene/!^  anc?  accoun^  /  and  admitting  he  was 
u^^  No  one  ^^ustee  for  them,  a  trustee  has  undoubtedly  a  right  to  pur- 
bnt  him  can  chase,  (not  for  his  own  benefit,)  biU  as  the  agent  and  for  the 
chaae.  ^  ^"^   benefit  of  the  cesttiy  rpie  trust.    No  one  but  the  cestuy  que 
trust  has  a  right  to  call  in  question,  or  set  aside  a  purchase 
made  by  the  trustee,  {Davous  v.  Fanning,  2  John.  Ch.  Rep. 
262.)    The  mortgagor  cannot  say  that  the  mortgagee  was 
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trustee  for  him,  with  respect  to  the  surplus  which  might  be    albany, 
produced  by  the  sale,  and  that  he,  therefore,  is  one  of  the     ^^-  ^^^- 
cestuy  que  trusts,  and  has  a  right  to  question  the  purchase       Wiifon 
by  the  trustee.    He  purchased,  either  as  mortgagee  or  for       j^^^ 
the  benefit  and  account  of  the  assignees  of  the  mortgagee, 
or  in  neither  of  those  characters.      If  in  either  of  them,  the 
statute  authorizes  the  purchase.    If  in  neither,  then  he  was 
not  trustee,  and  had  the  same  right  to  purchase  as  any  other 
individual. 

But  the  truth  is,  Troup  was  mortgagee,  and  the  proceed-         Whether 
ings  were  properly  conducted  in  his  name,  and  could  have  p"**^/"*?* 

.....  ,  r«/  ^      forecloia 

been  m  the  name  of  no  other  person.      The  mortgage  nev-  under  eutate 
er  was  assigned.    If  it  had  been,  it  might  have  been  neces-  nMae^of  moit- 
sary  for  the  assignees  to  have  united  in  the  proceeding  mf^  ^  ^ 
under  the  statute.    Though  if  this  should  be  omitted,  it  ""'fi^^^'    ^ 
might  well  be  questioned,  whether  the  mortgagor  could  be 
received  to  object.     The  power  (in  default  of  paying  the 
money)  authorizes  the  mortgagee,  or  his  assignees,  to  sell 
or  convey  the  premises  :  and  it  would  seem  in  point  of  form, 
to  be  welJ  executed  by  the  mortgagee,  whether  he  retained  utfX*  !****' 
the  interest  of  the  mortgage  or  not.    The  right  of  the  mort-  by  the  mort* 
gagor  could,  in  no  manner,  be  varied  or  affected  by  it.    The  SteT'     *^he 
proceeding  under  the  statute  is  not  a  suit  to  which  a  de-  had  awigned, 

would  be  well 

fence  can  be  made.  However,  it  is  unnecessary  to  express  in  point  of 
any  opinion  upon  this  point,  because  there  never  was  an  **"*• 
assignment  of  the  mortgage ;  and  admitting  that  the  assig- 
nee of  a  mortgage  ought  to  be  a  party  td  the  foreclosure,  it 
can  hardly  be  contended,  that  any  person  who  may  have 
an  equitable  interest  under  the  mortgagee,  must  be  made  a 
party. 

I  am  of  opinion,  therefore,  that  the  sale  of  the  mortgaged      ForeekmiM 
premises  is  not  to  be  impeached  on  any  of  the  grounds  ta-  °°*  impeaohiMi 

*  on  any  ground. 

ken  by  the  appellant's  counsel,  and  that  the  equity  of  re- 
demption has  been  legally  foreclosed. 

The  conclusion  to  which  I  have  come  upon  this  view  of  Abandonment 
the  case,  renders  it  unnecessary  for  me  to  consider  the  ques- 
tion of  abandonment. 

Upon  the  question  of  fraud,  I  shall  content  myself  with    no  gimmd  to 
flaying,  that  the  case  affords  no  color  for  the  imputation.  ^*s^  ^^ 


MO 
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ALBANY, 
Dec.  1823. 

Wilson 

V. 

Troup. 


Decree  should 
fceaffirmed, 


Col.  l^roup,  when  he  entered  upon  the  agency  o£  ihe  Polt^ 
ney  estate  in  1801,  received  the  quiet  and  peaceable  posses- 
sion of  the  lands  in  question,  together  with  the  other  lands 
belonging  to  the  estate.  No  act  of  ownership  had  ever  been 
exercised  over  it  by  the  mortgagor.  It  had  been  treated 
and  considered  by  Williamson,  who  preceded  CJol.  Troup  in 
the  agency,  and  who  made  the  sale  to  Wilson,  as  unincum* 
bered  land,  and  portions  of  it  had  been  sold  by  him.  No* 
thing  had  been  paid  by  Wilson  upon  the  mortgage,  nor  any 
cflfort  made  to  redeem.  The  deed  from  Williamson  to  Wil- 
son was  found  upon  the  files  of  the  agency.  These  circum- 
stances certainly  justified  the  belief  which  existed  in  the  of- 
fice, that  the  purchase  had  been  abandoned  by  Wilson ; 
and  Col.  Troup,  acting  under  that  impression,  sold  and 
conveyed,  in  fee,  portions  of  the  mortgaged  premises,  as 
he  asserts,  and  as  the  facts  clearly  show,  in  the  purest  good 
faith.  Deeming  it,  however,  prudent  to  have  his  title 
made  technically  correct,  he  applied  to  Wilson  in  1807, 
for  a  release  of  his  equity.^of  redemption,  which  was  refus- 
ed, unless  Col.  Troup  would  make  him  some  compensation 
for  it,  which  he  declined  doing.  This  application  of  Col. 
Troup  was  not  succeeded  by  any  offer  on  the  part  of  Wilson 
to  redeem ;  nor  did  he  ever  offer  to  redeem  before  the  fore- 
closure. A  flourishing  village  has  grown  up  on  that  por- 
tion of  the  premises,  which  has  been  sold  by  Col.  Troup. 
I  have  not  been  able  to  find,  in  these  circumstances,  any 
thing  to  impeach  the  fairness  of  the  respondent's  conduct,  or 
to  entitle  the  appellants  to  the  peculiar  favor  of  a  Court  of 
Equity. 

I  am  accordingly  of  opinion,  that  the  decree  of  his  Honor, 
the  Chancellor,  should  be  affirmed. 


Whether      Savage,  Ch.  J.  (After  stating  the  facts.)      The  question 
Faulkner  was  fijst  in  order  is,  whether  Faulkner  was  authorized  to  execute 

^nthorixed    to  ■*     r  % 

execute  pow-  the  mortgage  ?    K  not,  there  is  an  end  of  the  controversy. 

•r  of  sale.  gy  ^j^^  power  of  attorney,  he  was  expressly  "  to  sign, 

seal,  deliver  and  acknowledge  a  mortgage,  d^c.,  to  the 
amount  of  the  consideration  money  remaining  due."  Now, 
the  consideration  money  remaining  due,  was  the  whole  sum 
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for  which  the  lands  were  sold,  $1  50  per  acre,  aiid  th6    Albany, 

/•  Dse   1S23 

value  of  the  mills.    It  is  not  denied  that  the  mortgage  is  for         ^       ' 
the  true  sum ;  but  it  is  contended,  that  the  power  to  sell       wu«>tt 
constitutes  no  part  of  the  mortgage,  and  is,  therefore,  not       Troup, 
within  the  terms  of  the  power  given  to  Faulkner.  Although 
the  instrument  without  the  power  of  sale  would  still  be  a     T^fj«*---^ 
mortgage,  yet  the  fair  and  common  acceptation  of  the  term  used  in  pow- 
mortgage^  undoubtedly  is,  the  instrument  as  usually  drawn,  !^fn^JJJ|[*  "^ 
and  in  common  use  as  a  mortgage,  where  the  power  of  um  m  a  mort- 
Faulkuer  was  to  be  executed.    The  invariable  practice  of  ^3w«t  was  ta 
the  Pultney  land  office,  and  of  the  whole  community,  at  ^  «x«cttt^ 
Jeast  in  the  state  of  New  York,  was  to  incorporate  the  pow-     pncUoe  in 
er  to  sell.    Our  statutes  supposed  such  a  power,  and  W.  Wil»  ^"  ■*•*•  ^^ 

to  inoOTporata 

son  must  have  intended  to  give  a  mortgage  in  the  usual  power  of  tale, 
form,  and  granting  the  usual  remedies.  Hence  the  power 
of  attorney  adds  these  words :  Mo  do  and  perform  all  things 
necessary  and  lawful  to  obtaining  to  me  and  for  my  use,  a 
title  to  the  aforesaid  600  acres  of  land,  and  securing  the  con- 
sideration money  therefor,  to  the  aforesaid  Charles  William* 
son."  I  have  no  hesitation  in  saying,  that  Faulkner  was  au-  Fanlknar. 
thorized  to  execute  the  mortgage  with  the  power  to  sell,  ^^'^W'  ^ 


not  exceed 

which  it  contained.  power. 

2.  Although  the  presumption  is  strong,  that  the  purchase 
was  abandoned,  before  the  year  1800,  and  the  agenU^  of  the 
estate  proceeded  upon  that  ground  in  selling  parcels  of  the 
premises,  yet  there  is  no  evidence  of  such  abandonment,  but 
what  is  deducible  from  the  acts  of  the  agents,  and  the  ac- 
quiescence of  Wilson ;  but  as  notice  of  those  acts  is  not 
brought  home  to  him,  he  ought  not  to  be  prejudiced  by  theoL 
Besides,  if  there  was  an  abandonment,  it  appears  to  have 
been  waived  by  the  subsequent  application  made  by  Troup 
to  Wilson,  for  a  release  of  the  equity  of  redemption. 

3.  In  my  judgment,  therefore,  the  rights  of  the  parties  Rigfate  of  par- 
must  rest  on  the  regularity  of  the  foreclosure.    To  this  it  is  ^iL'!!Ly°*^ 
objected,  that  the  power  of  attorney  from  Wilson  to  Faulk-  finedowire. 
ner  was  not  recorded  according  to  the  provisions  of  the  act 
concerning  mortgages.    (1  R.  L.  372.)    The  answer  given 

to  this  objection  is,  that  the  power  was  actually  recorded, 
before  the  sale — ^that  this  being  considered  irregular,  as  the 
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ALBANY,  proof  upoD  which  it  was  recorded  had  been  taken  out  of 

^^^  ^^^'  the  state,  it  was  afterwards  regularly  proved,  and  again  re- 

WiiMn  corded.    The  same  difficulties  are  raised  as  to  the  power  of 

Tn^,  sale.    Although,  the  recording  was  after  the  sale,  there  can 

-.      ^.     be  no  doubt  that  it  is  sufficient  to  sustain  the  previous  pro- 
Recording  ^  ^ 

powen  after  ceedings.  The  question  as  to  the  latter  power,  I  consider 
noacfa^  aa  a^  settled  by  this  Court  in  Bergen  v.  Bennet,  (1  Caines'  Cas.  in 
gfcimtmortfa-  £rr.  17.)  It  was  there  decided,  that  the  omission  to  record 
^'  the  power  will  not  affect  the  proceedings  as  between  the 

Who  haa  no  mortgagor  and  mortgagee.  The  recording  is  for  the  bene- 
tbooflfa  ^^  fit  of  the  purchaser,  to  protect  him  against  other  purchasers 
«w^e*  or  creditors ;  but  the  objection  cannot  be  made  by  the  mort- 

gagor. 

I  concur  in  the  result  of  the  opinions  delivered,  that  the 
circumstance  of  Troup's  having  conveyed  a  portion  of  the 
mortgaged  premises  did  not  divest  him  of  the  power  to  fore- 
close, as  the  administrator  of  Sir  William  Pultney. 
Tertimony  of      In  the  view  which  I  have  taken  of  this  controversy,  it 
^^y     nm-  ^^^^  ^^^  become  important  to  express  an  opinion  as  to  the 
pwi^d       by  competency  of  S.  S.  Haight's  testimony.    I  have,  however, 
no  doubt  that  the  communications  made  to  him  by  Troup, 
in  relation  to  the  foreclosure,  are  to  be  regarded  as  confiden- 
tial communications  between  attorney  and  client ;  and  that 
the  Chancellor  was  correct  in  suppressing  them. 

On  the  whole  case,  therefore,  I  am  of  opinion  that  the  de- 
cree of  his  honor  the  Chancellor  be  affirmed. 

Decree  unani-      The  Court  being  unanimously  of  this  opinion,  it  was, 
^Jl/^        '  thereupon,  ordered,  adjudged  and  decreed,  that  the  de- 
cree of  the  Court  of  Chancery  be  affirmed,  with  costs  to  be 
taxed ;  and  that  the  record,  ice. 
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(Hie  following  ease  ahould  have  been  inaerted  aa  of  the  Beptember 

1823.] 

Chamberlain  and  othets,  appellant^t. 

against 
Fitch,  respondent. 


9      ALBANY, 
Dec.  1833. 

Chamberlain 

T. 

Fitch. 


In  the  court  of  errors,  a  stipulation  between  the  attorneys,  adUcitoni  of  (Mnn-^ 
■el  hi  a  cause,  is  binding,  though  not  reduced  to  writing. 

Defiault,  obtained  in  violation  of  such  an  order,  set  aside,  with  eosta. 

An  irregular  order,  reyersing  the  decree  of  the  chaneeUoFf  in  eonse^enoe 
of  which  the  papers  in  the  cause  are  remitted  to  the  court  of  chancery,  set 
aside,  and  the  register  of  that  court  ordered  to  return  them  to  this  court, 
that  the  cause  may  proceed. 

But  the  order  here,  being  to  reyerse  an  order  in  the  court  of  chancery,  dis* 
■olTifig  an  injunction  to  stay  proceedings  on  a  judgment  and  execution  at 
law,  upon  which  the  money  had  been  coUected«  and  paid  over  to  the  at^ 
tomeys  for  the  plaintiff  there,  (the  respondent  here,)  the  rule  setting  aside 
the  default  was  so  modified  as  not  to  take  effect  till  those  attorneys  stipu- 
lated, that  in  the  event  of  a  reveisal  of  the  chancellor's  order,  the  money 
so  collected  and  paid  to  them  should  be  placed  at  the  disposal  of  the  court 
below. 

Form  of  the  rule  for  this  purpose^ 

Sept.  11, 1823.  S»  Stephens^  for  the  respondent,  mo- 
ved to  set  aside  a  default  for  not  answering  the  petition  of 
appeal  in  this  cause ;  and  for  a  rule  requiring  the  Raster 
of  the  Court  of  Chancery  to  send  back  to  this  Court  all  the 
papers,  rules,  orders  and  decrees,  relating  to  the  appeal, 
which  were  remitted  by  this  Court  on  obtaining  the  de&ult ; 
and  that  the  respondent  have  leave  to  proceed  in  the  causoy 
as  if  no  default  had  been  entered. 

The  default  (as  appeared  by  the  affidavits)  had  been  ta- 
ken under  the  following  circumstances :  The  respondent 
(being  then  and  still  insolvent)  obtained  a  judgment  at  law* 
against  the  appellants,  in  the  Common  Pleas  of  Washington 
county.  The  appellants  filed  their  bill,  in  the  Court  of  Chan-< 
eery,  for  relief  against  the  judgment,  and  obtained  an  in- 
junction against  proceeding  thereon,  which  waa  afterwards, 
(Nov.  12, 1822,)  on  the  coming  in  of  the  answer,  dissolved. 
On  the  12th  Dec.  1822,  on  a  motion  for  a  re^hearing,  the  order 
dissolving  the  injunction  was  confinned^    Dec^  18th,  1823, 
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ALBANv,    the  First  Judge  of  Washington  Common  Pleas  granted  an 
^^^  ^^^'    order  staying  all  further  proceedings  upon  the  judgment,  on 


Chunberiain  the  part  of  the  respondent,  until  the  further  order  of  that 
Fitch.  Court,  upon  paying  the  amount  of  the  judgment  into  the 
hands  of  the  Sheriff  of  that  county,  on  the  execution  issued 
in  the  cause.  Dec.  27th,  1822,  the  appellants  appealed  to 
this  Coiurt,  from  the  order  made  upon  the  motion  for  a  re- 
hearing. Upon  this  state  of  the  case,  the  counsel  for  the 
respondent,  intending  to  move  to  quash  the  appeal,  it  was 
agreed  between  him  and  the  counsel  for  the  appellants,  that 
the  papers  for  that  motion  should  be  served  when  conve- 
nient for  the  respondent's  counsel,  and  that  they  would  have 
the  motion  disposed  of  before  answering  the  petition  of  ap- 
peal. Notice  of  that  motion  was  accordingly  given,  for  the 
3d  Tuesday  of  Feb.  1828,  but  the  motion  was  afterwards 
postponed,  by  agreement  of  counsel,  for  one  week,  and  was 
then  again  postponed,  by  agreement,  on  request  of  the  ap- 
pellants' counsel,  till  it  should  be  mutually  convenient  for 
both  counsel  to  go  to  Albany,  in  order  to  attend  to  the  mo- 
tion. April  4th,  1823,  the  last  day  of  the  session  of  this 
Court,  without  giving  any  notice  to  the  respondent,  his  soli- 
citor or  counsel,  of  his  intention  so  to  proceed,  the  counsel 
for  the  appellants  moved  for  and  obtained  an  order  of  this 
Court,  reversing  the  order  of  the  Chancellor  dissolving  the 
injunction,  for  want  of  an  answer  to  the  petition  of  appeal. 
On  the  13th  Jan.  preceding,  the  usual  order  had  been  ob- 
(a)  Vid.  11  tained,  to  answer  the  petition  of  appeal  in  eight  days,  6cc.{a) 

18tb  JSia*^  which  was,  with  a  copy  of  the  petition  of  appeal,  served  on 
the  solicitor  for  the  respondent,  on  the  2Sth  of  Jan.  last.  It 
was  upon  an  affidavit  of  these  facts,  that  the  order  for  a  de- 
fault was  taken.  Since  these  proceedings,  the  money  re- 
ceived upon  the  execution  had  been  paid  to  the  attorneys  of 
the  respondent,  on  their  giving  security  to  the  Sheriff  to  re- 
fund the  same  in  the  event  of  his  being  made  liable  for  it. 
None  of  the  above  stipulations  or  arrangements  were  redu- 
ced to  writing  between  the  counsel.    And 

/.  Crartfj  contra,  took  this  last  ground,  among  othersi 
against  the  motion. 
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Sutherland,  J.    Is  there  any  rule  of  this  Court  requi-    albant, 
ring  a  stipulation  between  attorneys,  counsel,  &c,  to  be  re-     ^^*^^^' 


duced  to  writing  ?  Chamberlin 

V. 

Fitch. 

,      Crary,    I  know  of  none. 

lation  between 

Sutherland,  J.    My  impression  is,  that  the  verbal  sti-  attomey»,  &«, 

'^  of  court  of  er- 

pulations  between  the  counsel  were  binding.  ran  hmding. 

Crary.  If  the  suit  is  reinstated,  it  should  be  completely 
80.  The  money  should  be  placed  under  the  control  of  ^e 
Court. 

WooDWoRTH,  J.  (this  morning,  Sept.  13th)  adverted  to 
the  facts  as  above  stated,  and  concluded  by  moving,  and  the 
Court  thereupon  unanimously  adopted  the  following  rule  s 


Samuel  Fiich,  respondent, 

ads. 


On  reading  affi-< 


Andrew  Chamberlin^  Jonathan  Mo-    )  davits  and  papers 


accompanying,  and 
hearing  the  coun> 


rey,  Ebenezer  Ingersolly  jun.  and 

David  Wheedan,  appellants* 
sel  of  the  parties,  ordered,  that  the  default  obtained  against 
the  respondent,  for  not  answering  the  petition  of  appeal  filed 
in  this  Court,  be  set  aside,  with  the  costs  of  this  application  J 
and,  further,  that  the  Register  of  the  Court  of  Chancery  re- 
turn to  this  Court  the  papers,  rules,  orders  and  decree  rela- 
ting to  the  appeal,  which  were  remitted  by  this  Court,  on  ob- 
taining the  said  default ;  and  that  the  respondent  thereupon 
answer  the  said  appeal — provided,  nevertheless,  that  the 
preceding  order  shall  not  take  effect  until  S.  Stevens  6c  S.  B. 
Gibson,  Esquires,  attorneys  for  the  respondent  in  the  suit  at 
law  mentioned  in  the  said  affidavits  and  papers,  shall  have 
executed  and  delivered  to  the  solicitor  for  the  appellants,  a 
stipulation  that  if  the  order  of  the  Court  of  Chancery  shall 
be  reversed,  on  the  said  appeal,  then,  and  in  that  case, 
they  will  deposit  in  the  Court  of  Chancery,  to  the  credit  of 
the  appellants  in  this  cause,  the  amount  of  money  received  by 
them  from  the  Sheriff  of  the  county  of  Washington,  on  the 

Vol.  n.  32 
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ALBANY,  Qzecution  issued  on  the  judgment  at  law,  and  mentioned  in 

^^^^^'^'  the  said  affidavits  and  papers,  subject  to  the  disposition  of 

Jamei  his  Honor  the  Chancellor. 

V. 

Moray. 


William  James,  appellant, 

agaitist 

Davenport  Morey,  impleaded  with  Caleb  Johnson, 

respondent. 

At  law,  where  a  greater  estate  and  a  leas  meet,  and  coincide  in  the  same 
person,  in  one  and  the  same  right,  without  any  intermediate  estate,  the 
less  estate  is  immediately  annihilated,  or,  in  the  law  phrase,  is  said  to  be 
merged. 

This  rule,  at  law,  is  inflexible. 

And  where  the  equitable  and  legal  estates  unite  in  the  same  pezson,  the 
equitable  is  merged  in  the  legal  estate  ; 

But,  in  equity,  the  rule  is  not  inflexible  ; 

It  depends  on  the  expressed  or  implied  intention  of  the  person  in  whom  the 
estates  unite,  whether  the  equitable  estate  shall  merge,  or  still  be  kept  in 
existence ; 

Or  upon  the  circumstance  that  he  is  not  capable  of  making  an  election,  be- 
ing an  infant,  a  lunatic,  &c. 

In  the  latter  case,  the  equitable  estate  shall  still  be  kept  on  foot ; 

And  so  where  it  is  for  the  interest  of  the  person  in  whom  these  estates  unitSf 
the  law  will  imply  an  intention  to  keep  the  equitable  estate  on  foot. 

Thus»  where  a  mortgagee  purchases  or  takes  a  release  of  the  equity  of  re- 
demption, the  whole  estate  is  vested  in  him,  and  the  mortgage  is  extin- 
guished; 

And  with  it  the  mortgage  debt ; 

Unless  intention,  incapacity  to  elect,  or  interest,  d&c,  m  the  mortgagee,  in- 
tervene to  prevent  the  merger. 

And  where  a  mortgagee  purchases,  or  takes  a  release  of  the  equity  of  re- 
demption in  a  part  of  the  mortgaged  premises,  the  mortgage  is  extin- 
guished pro  tanto : 

And  may  be  apportioned  between  the  part,  as  to  which  it  is  extinguished, 
and  the  part  in  relation  to  which  it  exists. 

Various  acts,  declarations  and  circumstances  considered,  which  evince  an 
intention  to  keep  the  legal  and  equitable  estates  distinct,  or  to  unite 
them. 

The  recording  an  assignment  of  a  mortgage  is  not  necessary  within  any  of 
the  general  registry  acts : 

It  is,  therefore,  no  notice  to  a  mortgagor,  so  as  to  render  payments  by  him 
to  the  mortgagee,  in  his  own  wroDf ; 
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Jfor  ie  it  notice  to  a  subsequent  assignee  of  the  mortgagee  ;  ALBANY, 

Nor  to  a  subsequent  purchaser  or  mortgagee  of  the  premises.  Dec  1823. 

Tlie  assignee  of  a  mortgage  takes  it  subject  to  all  the  equities  existing  be-  - 

tween  the  mortgagor  and  mortgagee  at  the  time  of  the  assignment ;  bat  y. 

not  subject  to  the  latent  equities  of  third  persons,  unless  the  assignee  have         Moray 
notice  of  such  equities. 

Payments  made  after  an  assignment,  but  before  notice  of  the  assignment  is 
given  to  the  mortgagor,  must  be  allowed  to  him  ; 

But  it  is  not  necessary  to  the  protection  of  the  assignee,  that  he  should  give 
notice  of  his  assignment  to  a  subsequent  assignee,  or  purchaser  from  the 
mortgagee. 

Where  on  a  judgment  entered  by  confession  on  a  bond  and  warrant  of  at- 
torney, a  specification  of  the  consideration  was  not  filed,  pursuant  to  the 
statute  of  1818,  (now  repealed,)  whether  the  judgment  is  fraudulent  and 
Toid  as  against  a  subsequent  creditor  by  mortgage  7    Quere. 

Aad,  per  Savage,  C.  J.,  a  mortgagee  is  not  a  purchaser  within  that  act 
Woodworth  J.,  contra. 

The  meaning  and  extent  of  the  term  purchase,  considered,  at  law  and  in 
equity.     Per  Woodworth,  J. 

A  mortgagee  cannot  hold  the  mortgage  as  security  for  any  claim  which  he 
has  against  the  mortgagor  by  bond  or  simple  contract,  ^itc,  beyond  the 
sum  specifically  secured  by  the  mortgage. 

Especially  where  an  objection  is  interposed  by  a  bona  fide  judgment  cre- 
ditor. 

Yet  a  mortgage,  to  secure  future  advances,  is  valid ; 

And  it  seems,  that,  as  between  mortgagor  and  mortgagee,  a  mortgage  given 
to  secure  one  debt,  may  become  security  for  a  debt  subsequently  con- 
tracted by  the  mortgagor  to  the  mortgagee,  where  the  former  consents. 

A  deed,  absolute  on  the  face  of  it,  but  intended  by  the  parties  as  a  security 
merely  for  a  debt,  though  registered  as  a  deed,  is  valid  and  effectual  be- 
tween the  parties,  as  a  mortgage ;  but  it  is  liable  to  be  defeated  by  a  sub- 
sequent mortgage  duly  registered. 

A  mortgage,  by  way  of  an  absolute  deed,  must  be  ngistered  as  a  mortgage, 
in  order  to  be  effectual  against  subsequent  bona  fide  purchasers  or  mort- 
gagees. 

The  registering  it  as  an  absolute  deed,  is  not  sufficient  for  this  purpose. 

Where  the  equity  of  redemption  is  merged  by  being  united  with  the  legal  es- 
tate in  the  hands  of  a  mortgagee,  &c.,  an  assignment  by  the  words  grant, 
Slc.,  may  enure  as  a  conveyance  in  fee,  if  not  restained  by  the  habendum. 
Per  Woodworth,  J. 

English  doctrine  of  tacking,  and  whether  it  extends  to  mortgagors  and  cre- 
ditors, considered,  per  Woodworth,  J. 

Meaning  of  the  word  ettate,  in  lands,  dtc.    Per  Sutherland,  J. 

Can  be  no  merger  unless  ettates  meet    Per  id. 
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■ 

James 

V. 

Morey. 


Tlie  regiitering  a  deed  of  conveyance  is  not  notice  to  a  rabteqiient  porduik 
ser,  except  in  caaee  where  its  registry  is  made  necessary  by  statnte.  e.  g. 
Registering  a  sheriff's  deed  is  not  notice.     Per  id. 

Whether  one  having  a  recorded  mortgage,  standing  silently  hy,  and  seeing 
another  bid  of  the  mortgaged  premises  on  a  judgment  younger  than  the 
mortgage,  forfeits  his  claim  under  the  mortgage  in  equity  7  Qnere.  Per 
Sutherland,  J.  But,  per  Savage,  C.  J. :  he  does  not ;  for  the  registry  is  no- 
tice to  all  the  world. 

One  assigns  as  mortgagee :  Whatever  interest  he  afterwards  acquires  in 
the  mortgaged  premises,  enures  to  confirm  the  assignment  Per  Suther- 
land, J.  4 

When  an  equitable  estate  b  once  merged  by  a  union  with  the  legal,  it  k 
gone  forever,  and  cannot  be  revived.    Per  Cramer,  Senator. 

An  order  on  reversal,  including, 

Form  of  order  of  reference  to  a  master,  to  ascertain  and  report  balance  doe 
on  mortgage,  &o. — Order  of  sale  of  mortgaged  premises.— How  to  dispose 
of  proceeds, — to  deliver  title  deeds,  Slc — to  deliver  posseiision  to  the  pur- 
chaser. 

Of  two  unregistered  mortgages,  the  oldest  takes  preference.  Per  Savage, 
Ch.  Justice. 

The  second  cannot  take  preference,  unless  registered ;  and  not  even  then, 
if  the  second  mortgagee  have  notice  of  the  first  mortgage. 


Appeal  from  the  Court  of  Chancery.  The  bill  in  the 
Court  below  was  filed  by  James  against  Johnson  and  Mo- 
rey.  Issue  was  joined,  and  proofs  taken  ;  upon  which  the 
cause  was  heard  by  the  Chancellor,  who  decreed  in  favor 
of  the  defendants.    From  this  decree  James  appealed. 

The  facts  material  to  the  various  points  raised  by  the 
counsel,  and  decided,  both  by  the  Court  below,  and  in  this 
Court,  are  stated  in  the  opinions  of  the  Judges,  and  of  Cra- 
mer, Senator. 

The  report  of  the  same  case  as  adjudged  in  the  Court 
below  is  in  6  John.  Ch.  Rep.  417.  The  title  there  in  James 
V.  Johnson  and  Morey. 

The  late  Chancellor  assigned  his  reasons  for  the  decree 
in  the  Court  below,  as  in  6  John.  Ch.  Rep.  420  to  434. 


/.  F.  Henry ^  for  the  appellant,  opened  the  case  very  fully, 
and  concluded  by  stating  and  commenting  upon  the  follow- 
ing points : 

1.  The  appellant,  is  the  assignee  of  the  mortgage  of  the 
24th  of  June,  1817,  from  Caleb  Johnson  to  James  O.  Wattles, 
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ill  good  faith,  and  for  valuable  consideration,  having  acquir-  albant, 
ed  his  security,  not  by  any  unfair  traffic^  but  in  the  honest  ^^'  ^^^' 
and  ordinary  course  of  mercantile  transactions.  Jamei 

IL  Notwithstanding  the  Sheriff's  sales  to  James  O.  Wat-       Morey. 
ties  and  William  H.  Sabin,  that  mortgage  was  still  a  sub- 
sisting mortgage,  and  the  assignment  thereof  to  the  ap- 
pellant, on  the  9th  of  November,  1818,  was  a  valid  assign- 
ment.(a)  («)  Jackmn 

1.  Because  the  sales  made  by  the  Sheriff  were,  in  con-  ji^hn.  481. 
struction  of  law,  (the  mortgage  being  unpaid,  and  satisfac- 
tion not  entered  on  the  registry  thereof,)  and  in  fact,  sub- 
ject to  the  mortgage. 

2.  Because,  there  was  not  a  union  of  the  entire  legal  and 
equitable  estates,  in  either  of  the  purchasers. 

3.  Because  it  was  not  the  intention,  at  the  time  of  the 
Sheriff's  sales,  that  there  should  be  a  merger,  inasmuch  as 
the  whole  estate  mortgaged  was  inadequate  to  the  pa3anent 
of  the  mortgage  debt,  by  about  $2372 ;  and  inasmuch  as 
Wm.  H.  Sabin  was  suffered  to  purchase  one-fourth  of  the 
estate,  worth  $2000,  for  the  nominal  price  of  $205. 

4.  Because,  it  is  the  established  doctrine  of  equity,  to  ex- 
tinguish, or  preserve  a  charge,  according  to  the  actual,  or 
presumed  intention,  and  interests  of  the  person  in  whom  the 

estates  are  united,  and  never  to  hold  a  charge  as  merged,  ,jx  j  c„^», 
but  where  it  is  perfectly  indifferent  to  such  party,  whether  Dig.  Tit.  8  ch. 
the  charge  should,  or  should  not  subsist.(6)  ^f^%,  Marm, 

5.  That  under  this  doctrine,  a  merger  ought  not  to  be  suf-  ^  ^^  ^• 
fered,  as  satisfaction  of  the  mortgage  debt,  from  the  inade-  AwdUy,  id! 
quate  value  of  the  mortgaged  premises,  has  not,  and  cannot  i^w  v  jSm- 
be  set  up ;  and  yet  by  the  extinguishment  of  the  mort-  mA,  id.  948. 
gage,  it  is  plain,  that  any  action  on  the  bond  accompany-  Biaukford^yi, 
ing  it,  would  be  either  lost  altogether,  or  the  measure  of  ^'    ^^  ^^ 

recovery  upon  it  rendered  uncertain  and  unascertaina*  5  T.  lUym. 
hip  37.  Aig.  Pha^ 

6.  That  a  merger  would,  besides  its  direct  repugnancy  to  ^*  1  P- 
the  assignment  of  the  mortgage,  and  the  express  covenant  3  "FVuibi!  Eq! 
by  Wattles,  that  $12,000  were  due  thereon,  be  a  fraud  upon  «J-  6,i.8.  li 
the  appellant,  by  depriving  him  of  the  pledge,  though  he  OxJL^n,  4 
took  the  assignment,  for  a  full  and  valuable  consideration,  J|^  ^*^  ^ 
without  the  pretence  of  knowledge  of  any  facts  to  impair,  jnn.  361.  &  c. 
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ALBANY,    or  invalidate  it,  and  before  the  respondent,  Davenport  Mo- 
^^'  ^^^'     rey,  had  acquired  any  interest  whatever  in  the  mortgaged 


James       premises. 

Morcy.  ^*  That  the  conveyance  from  William  H.  Sabin,  on  the 

26th   of  March,  1819,  of  the  one-fourth  of  the  premises 

bought  by  him  at  the  Sheriff's  sale,  to  James  O.  Wattles, 

can  form  no  ground  for  decreeing  a  merger ;  because  that 

conveyance  was  subsequent  to  the  assignment  of  the  9th  of 

(c)  1  FonhL  November,  1818,(c)  which  not  only  James  O.  Wattles,  but 

4^'  ^  ^'k\  Morey,  who  came  in  afterwards  under  him,  are  estopped  from 

of  Pomfret  v.  gainsay  in  g,(c/)  and  from  which  estoppel,  there  can  be  nore- 

2^  vS?"^*  lief  in  equity,  against  a  bona  fide  assignee  for  valuable  con- 

486.  sideration. 

Diff.  Ertoppeii      8.  That  the  doctrine  of  the  extinguishment  of  a  mort- 
(BO  gage,  by  the  purchase  of  a  part  of  the  premises  by  the  mort- 

gagee, is  utterly  subversive  of  the  rights  and  security  of 
mortgagees,  and  if  countenanced  by  any  of  the  principles 
of  the  common  law,  would  be  one  of  the  strongest  illustra- 
tions, of  the  necessity  and  propriety  of  the  rule  in  equity,  pre- 
venting such  extinguishment. 

9.  That  the  decree,  if  there  can  be  a  merger  pro  tan- 
to,  is  erroneous,  relative  lo  Sabin's  purchase,  as,  in  him, 
there  was  no  legal  estate,  into  which  the  equitable  could 
sink :  and  the  assignment  having  passed  the  mortgage,  as 
to  this  portion,  to  the  appellant,  could  not  be  defeated  by 
the  after  conveyance  of  Sabin  to  Wattles.  Therefore,  the 
moneys  to  arise  from  the  sale  of  that  portion  of  the  mortga- 
ged premises,  at  least,  should  have  been  decreed  to  the  ap- 
pellant. 

III.  That  all  the  testimony  restive  to  the  parol  declara- 
tions imputed  to  Wattles,  at,  or  before  and  after  the  SherifPs 
sale  on  the  20th  April,  1818,  about  his  title,  or  relative  to 
the  release  of  the  equity  of  redemption  from  Caleb  Johnson, 
can  have  no  operation  upon  this  case,  such  testimony  being 
incompetent  in  itself,  and  especially  in  reference  to  the  appel- 
lant's rights.(e) 

(e)  Jaehmm  y.  Sherman,  6  John.  Rep.  19.  The  Same  y.  Vredenhurg, 
1  id.  158.  Fox  4-  Payn  y.  Reil  ^  Reil,  3  id.  477,  u,  that  if  there  be  a  lab- 
■cribing  witnea,  he  should  be  produced,  Slc* 
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TV.  That,  even  if  the  Sheriff's  sales,  and  the  convey- 
ance from  Sabin  to  Wattles,  should  be  deemed  to  have  uni- 
ted the  legal  and  equitable  estates  in  him,  yet,  by  his  align- 
ment to  the  appellant  on  the  9th  of  November,  1818,  the 
premises  described  in  the  mortgage  are  expressly  ffranted, 
bargained^  and  sold  to  the  appellant,  his  heirs  and  assigns 
forever,  and  his  title  thereto  became  absolute  by  estoppel, 
against  Wattles,  on  the  26th  of  May,  1819,  when  Sabin  con- 
veyed to  him,  and  against  Morey,  who  came  in  under  Wat- 
tles, on  the  14th  June,  1819. 

Y.  That  the  ap^llant  was  not  bound  to  record  the  as- 
signment from  Wattles  to  him,  or  to  give  notice  of  that  as- 
signment, to  any  person  but  the  mortgagor. 

1.  The  principle,  that  renders  valid  all  dealings  with  the 
mortgagee,  before  notice  of  the  assignment,  drawn  from 
Williams  v.  Sorrell,  (4  Ves.  389,)  respects  dealings  be- 
tween the  mortgagor  and  the  mortgagee,  before  notice  of 
assignment  to  the  former,  and  has,  and  can  have  no  rela- 
tion to  dealings  between  the  mortgagee  and  other  persons, 
to  whom,  from  their  being  necessarily  unknown,  notice 
would  be  impracticable. 

2.  That,  if  the  registering  act  relative  to  the  military 
bounty  lands,  applied  to  the  present  case,  the  recording  of 
the  conveyance  from  Wattles  to  Morey,  as  an  absolute  deed 
was  fraudulent  and  void ;  and,  it  not  having  been  registered 
as  a  mortgage,  according  to  the  act  concerning  mortgages, 
(1  R.  L.  373,  §  2  and  3,  the  provisions  in  which  have  been 
re-enacted  and  continued  from  the  colonial  statute,  and  have 
always  been  co-extensive  with  the  state,)  could  not  defeat^ 
or  prejudice  the  appellant's  title  as  a  bona  fide  purchaser  or 
assignee ,  the  provision  being,  "  that  no  mortgage,  nor  any 
deed,  convey ance,  or  iDriiing  in  the  nature  of  a  mortgage, 
shall  defeat  or  prejudice  the  title  or  interest  of  any  bona  fide 
purchaser  of  any  lands,  tenements,  or  hereditaments,  unless 
the  same  shall  have  been  duly  registered,  as  aforesaid,^ 
i.  e.  as  a  mortgage.  Registering  it,  as  an  absolute  deed,  was 
a  fraud.  {Coierell  v.  Purchase,  Cas.  Temp.  Talb.  61.  Bac. 
Tracts,  37.) 


ALBANY, 
Dec.  1833. 

James 

V. 

Morey. 
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ALBANY,        3.  That  the  act,  however,  of  the  17  sess.  c.  1, 1  IL  L. 
^^^  ^^^'    209,  relative  to  military  titles,  has  been  inadvertently  ap^ 


James       plied  to  the  present  case.     It  extends  solely  to  the  lands 

Moray.       granted  as  military  bounty  lands,  of  which  the  Onondaga 

reservation  was  not  a  part,  and  therefore  did  not  fall  within 

I  that  act :  nor  was  the  reservation  included  in  any  other  act 

for  recording  deeds,  until  the  statute  of  the  23d  of  March, 
1821,  (sess.  44,  c.  136,)  was  passed,  which  made  it  necessary 
to  record  deeds,  that  should  be  executed  after  the  1st  of  July 
following;  in  any  wise  affecting  the  right  or  title,  in  law  or 
equity,  to  lands  in  the  towns  of  Onondaga  and  Salina.  The 
very  foundation  upon  which  the  decree  is  made  to  rest,  is 
subverted  by  this  misapplication  of  the  registering  act  les* 
pecting  military  bounty  lands. 

VI.  That  the  judgment  of  the  appellant  against  Wattles^ 
entered  upon  a  bond  and  warrant  of  attorney,  executed  at 
the  same  time  with  the  assignmetit  of  the  mortgage,  for 
which  the  latter  was  a  collateral  security,  and  docketted 
on  the  12th  day  of  November,  1818,  is  a  vaUd  and  subsis- 
ting judgment  and  entitles  the  appellant  to  a  priority  out  of 
any  funds  to  arise  from  a  sale  of  the  mortgaged  premises,  as 
Morey  had  actual  notice  of  that  judgment,  before  the  convey- 
ance to  him  by  way  of  mortgage,  and  was  not  a  bona  fide 
purchaser  of  the  premises,  for  valuable  consideration,  within 
the  meaning  of  the  statute  passed  21st  April,  1818,  avoiding 
judgments  as  fraudulent^  as  respects  any  other  bona  fide 
(f)  1  R.  L.  j^ff^^^^^  creditor,  and  bona  fide  purchaser,  for  valuable 

500, 1. 1.    Id.  consideration.i  f ) 

370        ■.      4  ^•'   / 

which     treat      ^^'  '^^^  *®  appellant's  legal  title  cannot  be  postponed, 


of  pur-  or  defeated,  even  if  the  equity  of  the  parties  were  equal,  and 
mortgBgee  aa  most  unquestionably  cannot,  when  the  whole  equity  of  the 

aS*"^  ExSi^i  ^^^^  ^^  against  the  respondent. 

tion,  (I)  ihowi      1.  Because  the  respondent,  in  his  first  answer,  filed  on 

tinetilrab Bri-  ^^®  ^^^  ^^  April,  1821,  falsely  set  up  his  deed  as  an  abso- 


■'^"*?^  lute  purchase,  and  thereby  kept  its  real  character  conceal- 
FhS.  ed.  498,  ed,  until  the  appellant  amended  his  bill,  and  the  respondent 
M^6  diatinc-  ^^^  thereby  obliged  to  discover,  that  it  was  a  mortgage  to 
indenmify  him  as  the  endorser  of  Wattles,  upon  a  note  for 
^5000,  at  the  Auburn  bank,  and  to  save  harmless  the  res- 
pondent and  Thomas  I.  Gilbert,  from  their  bond  to  Amos  P. 
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Granger,  to  indemnify  him  from  the  debts  and  claims 
against  the  late  firm  of  Wattles  &,  Granger ;  and  besides, 
that  Wattles  had  for  the  same  purposes  and  at  the  same 
time,  by  an  instrument  in  writing,  under  his  handj  dated  the 
14th  of  June.  1819,  assigned  all  his  share  of  the  partnership 
goods  and  eiSects  id  the  firm  of  D.  Morey  &  Co.,  and  also 
all  the  personal  property  belonging  td  him  and  then  in  the 
use  of  D.  Morey  <fc  Co.  at  their  distillery,  ashery,  store  and 
shop  in  Onondaga  to  the  respondent; 

2.  Because  the  respondent,  whatever  may  be  believed 
about  his  ignorance  of  the  assignment  of  the  tnortgage  to  the 
q)pellant^  had,  at  the  time  of  the  transactions  last  mention- 
ed, a  perfect  knowledge  of  the  judgment  in  favor  of  the  ap- 
pellant against  Wattles ;  and  that  it  had  been  entered  to 
secure  the  payment  of  merchandise  to  the  amount  of  $9331  j 
sold  by  the  appellant  to  John  Meeker ;  and  that  $8369  58 
of  Meeker's  goods,  besides  a  parcel,  amounting  to  $1248  79^ 
which  Wattles  had  bought  from  William  James  &  Co.,  were 
put  into  the  store  of  D.  Morey  &  Co. ^  when  that  partnei^hip 
was  formed  in  Nov.  1818^  as  a  portion  of  Wattles'  stock. 

3.  Because  there  was  a  lai^e  surplus  of  the  personal  pro^ 
perty  which  passed  under  Wattles'  assignment  to  the  res- 
pondent, beyond  what  was  necessary  for  the  payment 
of  the  note  at  the  Auburn  Bank,  the  debts  that  were  paid  by 
the  respondent  against  the  firm  of  Wattles  &  Granger,  and 
even  the  full  estimated  amount  of  those  debts  contained  in 
exhibit  E,  produced  by  the  respondents 

4.  Because  it  would  be  moi^  unjust  against  the  appellant, 
to  change  the  security,  for  a  specific  indemnity  under  the 
deed  and  assignment  of  the  14th  June,  1819,  irito  a  security 
for  any  balance  which  maybe  found  due  from  Wattles  to  the 
respondent  upon  account ;  especially,  *'  with  liberty  to  the 
master  to  assume  the  adjustment  and  settlement  in  the  plea- 
dings and  proofs  mentioned  as  having  been  made  by  Azariah 
Smith,  if  the  same  should  appear  to  him  to  have  been  fairly 
made  atid  assented  to ;"  as  there  is  no  allegation  by  the  res- 
pondentj  nor  any  proof,  that  an  agreenient  to  that  effect  wsts 
ever  made )  as^  if  it  had  been  made,  it  cotild  not  have  been 


ALBANY, 
Dec  1823. 

Jamet 

▼. 
Morey. 
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ALBANY, 
Dec.  1823. 

James 

V. 

Morey. 


obligatory  on  the  appellant ;  and  as  the  principal  part  of  the 
charges  on  the  debtor  side  of  that  adjustment,  after  the  14th 
of  June,  or  21st  of  July,  1819,  are  for  the  assumption  and 
payment  of  debts  for  Wattles,  out  of  the  indemnity  and  out 
of  the  partnership  business. 

5.  Because  the  respondent,  in  Dec.  1819,  and  upon  other 
occasions,  in  treaties  for  the  sale  of  the  mortgaged  premiseSi 
expressly  recognized  the  appellant's  lien  and  right,  and 
broke  oflf  his  treaty  for  the  purchase  of  the  premises,  in  Dec. 
1819,  because  Wattles  could  not  obtain  a  release  thereof 
from  the  appellant's  judgment. 

VIII.  That,  upon  the  admission  of  all  the  principles  en- 
tering into  the  decree,  there  is  error  in  not  having  directed 
the  respondent,  who  has  been  in  the  actual  possession  of  the 
mortgaged  premises,  to  account  for  the  rents  and  profits, 
since  the  last  charge  of  rent  in  the  adjustment  of  Azariah 
Smith. 


T.  A.  Emmet,  (same  side)  to  show  that  the  registry  of 
the  assignment  to  James,  not  being  made  necessary,  nor  any 
specific  operation  assigned  to  it,  by  statute,  could  not  ope- 
rate as  notice  to  Morey  and  would,  therefore,  have  been  nu- 
gatory, referred  to  Morecock  v.  Dickens  4*  others,  (Ambl. 
678,)  Bushell  v.  Bushell,  (1  Sch.  &  Lef  103,)  Latouche  v. 
Ld.  Dunsany,  (id.  157,)  Utiderwood  v.  Ld,  Courtown,  (2  id. 
64,)  and  Pentland  v.  Stokes,  (2  Ball  &  Beatty,  76.) 

As  to  the  construction  of  the  words  honafde  purchaser, 
he  cited  Dunham  v.  Dey,  (16  John.  666)  and  he  read  that 
part  of  the  opinion  of  Mr.  Justice  Piatt  which  relates  to  this 
point,  (id.  668, 9,  and  670.) 

H.  R.  Storrs  ^  T.  J.  Oakley,  contra.  We  shall  contend, 
that  the  decree,  of  the  Chancellor,  in  this  case  is  correct  and 
ought  to  be  affirmed  for  the  following,  among  other  rea- 
sons: 

I.  That  the  judgment  of  the  appellant  against  James  O. 
Wattles,  was  fraudulent  and  void,  by  the  act,  (41  sess.  ch.  259, 
8.  8,)  for  the  want  of  a  legal  specification,  and  cannot  be  set 
up  to  afiect  the  rights  of  the  respondent  under  the  convey- 
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ance  of  Wattles  to  the  respondent  on  the  14th  of  June,    albant, 
1819.(5^)  ^^  ^^- 


1.  The  defendant  is  a  "  bona  fide  purchaser  for  a  valuor       Jame* 
ble  consideration,^^  within  the  true  construction  of  the  act(A)       Moray. 

2.  The  amended  specification,  filed  the  21st  of  August, 

1819,  subsequent  to  the  conveyance  from  Wattles  to  the  resh  y.  Haekeu,  16 
pondent,  cannot  aid  the  judgment ;  and  especially  as  the  li-  "J?*?**-  ^^^' 
abilities  of  the  respondent  for  Wattles  were  assumed  before  Marvin,  5 
the  respondent  had  any  actual  notice  of  the  existence  of  the  3^  P* 

judgment  W   2    Bi. 

II.  If  the  appellant  relies  on  the  judgment,  he  has  a  clear  chapman  ▼! 
remedy  at  law  to  enforce  it,  and  the  bill  cannot  be  sustained  £!?*n^»  S^TP- 

^       ,  ,.^  278.    4Crui8e 

for  that  purpose.(i)  Dig.   tit   32, 

He  has  acquired  no  right  under  the  judgment  which  a  S8**^^*^f  eJ 
Court  of  Equity  will  sustain  as  a  subject  of  jurisdiction  be-  Cai.  Ab.35d. 

*  *u  -A-  (0  4   John. 

tween  the  parties.  Ch.  Rep.  680. 

III.  The  mortgage  from  Caleb  Johnson  to  Wattles  was 
merged  and  extinguished,  by  a  deed  to  Wattles  from  Caleb 
Johnson,  which  is  sufficiently  proved  to  have  been  executed 
previous  to  the  Sherift*  sales  of  April  20th,  1818. 

lY.  If  such  deed  is  not  deemed  to  be  proved,  then  the 
mortgage  was  extinguished  by  the  sale  of  the  Sheriff  and 
deed  to  Wattles,  of  the  20th  of  .April,  1818,  as  to  all  that 
portion   of  the   premises   purchased   by  Wattles  at   said 

8ales.(  j'  )  (^•)  Gardner 

1.  A  purchase,  at  Sheriff's  sale,  of  the  mortgaged  premi-  ^'qUj^q^^^^ 
ses,  by  the  mortgagee,  vests  the  entire  legal  estate  in  the  53.  Forbes  v. 
mortgagee.  ^^f^    '^ 

2.  By  the  purchaoe  of  Wattles,  the  entire  legal  and  equita- 
ble estates  were  united  in  him. 

3.  The  acts  and  declarations  of  Wattles,  before  and  af- 
ter the  sale,  manifestly  prove  that  intention. 

V.  The  mortgage,  being  thus  merged,  could  not  after- 
wards be  set  up  as  subsisting — and  the  subsequent  assign- 
ment to  the  appellant  passed  no  interest  therein,  the  appel- 
lant who  claims  under  Wattles,  being  estopped  in  equity 
from  setting  up  the  mortgage. 

VL  The  appellant,  having  neglected  to  record  or  register 
the  assignment  of  the  mortgage  from  Wattles  to  him,  and 
the  respondent  having  had  no  notice  of  such  assignment^ 
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ALBANY,    before  he  took  the  conveyance  of  June  14,  1819,  from  Wat- 
^^^  ^^^'     ties,  cannot  now  set  up  the  mortgage  (if  subsisting)  as  to  any 


Jamet       part  of  the  premises. 

IfoMy  ^*  'I^he  appellant,  having  given  no  notice  of  the  assign- 

ment, cannot  more  avail  himself,  or  set  up  any  other  rights, 
as  against  the  respondent,  than  Wattles  himself  could  have 
done. 

2.  The  appellant,  by  neglecting  to  record  the  assignment, 
and  permitting  Wattles  to  occupy  the  premises,  claiming  an 
absolute  title  therein,  put  it  in  the  power  of  Wattles  to  impose 
on  the  respondent,  or  others,  by  inducing  them  to  believe 
that  the  mortgage  was  extinguished,  and  that  Wattles  was 
the  owner  in  fee  of  the  premises. 

3.  The  equity  of  the  respondept  is,  at  least,  equal  to  that 
of  the  appellant,  and  the  Court  will,  therefore,  not  interfere, 
but  leave  the  appellant  to  enforce  his  rights,  (if  any  he  has) 
at  law. 

4.  The  convefrance  of  the  14th  of  June,  1819,  to  the  res- 
pondent, became  absolute  in  Dec.  1819,  by  the  agreement 
between  Wattles  and  the  respondent. 

VII.  If  the  conveyance  to  the  respondent,  of  the  14th  June, 
1819,  is  not  considered  as  having  become  absolute,  but  if  a 
mortgage,  then  it  is  to  be  preferred  to  any  interest  acquired 
by  the  appellant. 

1.  Because  the  assignment  to  the  appellant  was  not  regis- 
tered or  recorded,  before  the  execution  or  recording  of  the 
conveyance  of  the  14th  June,  1819,  to  the  respondent,  and 
the  respondent  had  no  notice  of  such  assignment  before  the 
(k)  WiUiams  execution  of  such  conveyance.(A:) 
\em.  JuiL  389       ^'  Because  it  was  not  necessary  that  the  second  mort- 
Joknson      T.  gage  should  have  been  jegistered  or  recorded,  before  notice 
11^^534.  ^      of  the  assignment  to  the  appellant,  if  taken  without  such 
notice. 

Vni.  The  respondent,  on  the  whole  case,  has  a  right 
to  retain  his  prior  lien  on  the  premises,  as  a  security  for 
the  amount  found  due  to  him  from  Wattles,  in  the  settle- 
ment by  Smith,  being  $4,282  80.  with  interest ;  and  also 
for  the  sum  of  $1,598  26,  and  interest,  being  the  amount 
of  £ve  items  of  account,  not  included  in  the  said  state- 
mentyTiz. 
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1.  Cash  paid  on  the  bond  to  A,  P.  Granger,  on  aecount 
pf  the  debts  of  W.  and  G.  $1000  00 

2.  Moneys  collected  by  W.  of  James  Norris,  661  13 

3.  A  hat  of  Delamater,  8  00 

4.  Lydia  Babcock,  acct.  reed,  33  66 
6.  A.  LalPs  acct.  reed,  6  68 


3Br 


ALBANY, 
DeclSaS. 

JamM 

V. 

Moray. 


$1698  26 

Which  sums  are  now  proved  in  the  evidence,  and  may 
be  allowed,  on  a  reference. 

They  added,  that  any  actual  notice  of  James'  judgment 
must  be  altogether  unavailable ;  because  it  was  fraudulent, 
and  the  same  act  which  carried  notice  of  the  judgment,  cour 
veyed  the  information  that  it  was  a  nullity. 

If,  as  contended,  the  assignment  operated  as  a  deed  of 
conveyance,  and  thereby  passed  all  Wattles'  legal  estate, 
why  does  the  appellant  come  into  a  Court  of  Bquity  ?  His 
Temedy  was  at  law,  and  having  the  entire  legal  estate,  an 
action  of  ejectment  would  have  answered  him  every  pur- 
pose. But  the  contrary  is  plain,  both  from  the  recital  and 
the  habendum  in  the  assignment,  which  is  confined  to  Watr 
ties'  interest  as  mortgagee. 

The  declarations  of  Wattles  were  offered  in  evidence  as 
being  those  of  a  tenant  in  possession,  to  show  the  character 
in  which  he  claimed.  Declarations  are  always  admissible, 
even  at  law,  imder  such  circumstances. 

In  relation  to  the  3d  point  they  remarked,  that  the  gene^ 
ral  rule,  as  deducible  from  all  the  cases,  is,  that  where  the  le^ 
gal  and  equitable  estates  unite,  the  latter  is  merged  in  the 
former.(Z)    This  rule  is  invariable,  and  without  exception  at  y.  ®jS^ 
law,  wherever  a  greater  and  less  estate  meet  in  the  same  per*  ^^*  ^^  ^^ 
son  :(m)  but  it  is  admitted  there  are  exceptions  in  equity,      (m)    9  BL 
These  are,  first,  where  there  is  an  intention  to  keep  the  es-  ^'««n' *"»*•«»• 
tates  separate,  avowed  at  the  time  of  their  union  :  second, 
where  the  one  in  whom  they  unite  is  interested  in  keeping 
them  separate.    But  where  this  is  indifferent  to  the  party, 
or  where  the  intention  to  keep  the  estates  distinct  is  un- 
known to  third  persons,  who  act  on  the  faith  of  an  extinc- 
tion, there  shall  be  a  merger.    These  distinctions  are  fiilly 
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ALBANY,    supported  by  the  cases  on  which  the  Chancellor(n)  relies,  of 

P<^^Q^'     Campion  v.  Oxeden,  (2  Ves.  Jun.  261,)  Thomas  v.  Kemish, 

Jamee       (2  Tern.  348,)  and  Forbes  v.  Moffatt,  (18  Yes.  384.(o) 

MoiW  When  once  the  estate  is  merged,  it  is  gone  forever ;  or,  in 

the  language  of  Blackstone,(p)  it  is  '^  annihilated,"  and 

Ch%l  ^423^  "shall  never  exist  any  more."    It  is  enough  for  us  to  estab- 

4.  '  lish  this  union  of  estates ;  which  is,  prima  facie^  a  mer- 

2  ^onwTBTa^  8®^^  ^^  equity.     If  the  opposite  party  mean  to  show  it  an  ex- 

ch.  6, 1. 8.       ception,  he  must  do  so  by  establishing  an  intention  in  Wat- 

Com!  177.        ties  to  keep  up  the  seimration.    Something  to  this  effect 

must  be  done  at  the  moment  of  the  union,  not  after.    Any 

subsequent  act,  like  the  assignment  to  James,  will  avail 

nothing  as  evidence  of  the  intention  ;  for  the  merger  being 

perfect,  it  cannot  be  done  away.    The  remark  in  2  Fonbl. 

B.  2,  ch.  6,  8.  8,  note  (a),  that  mergers  are  odious  in  equity, 

and  never  allowed  except  for  special  reasons,  rests  upon 

0?)  1  P«  WiM.  Philips  V.  Philips,{q)  where  the  language  of  the  Court 

(r)  3  FonbL  was  entirely  gratuitous.    "  If  a  man,"  sajrs  Fonblanque,(r) 

B.  3,  ch.  6,  ■.  u  jjj^g  ^g  same  interest,  and  absolute  dominion  and  property 

in  the  whole  inheritance,  as  he  has  in  the  term  or  power  for 
raising  money  out  of  the  inheritance,  there  it  must  merge." 
This  remark  is  directly  applicable  here,  as  is  plain  from  the 
exception  mentioned  by  the  same  author.    In    Thomas  v. 
34a^  ^  ^*™  ^cmish{s)  cited  by  him,  there  was  no  union  of  the  legal  and 
equitable  estates.    There  was  a  term  outstanding  in  trus- 
tees ;  and  so  not  merged  in  law,  nor,  consequently,  in  equity. 
Re'^  le^And  "^  Donnisthorpe  v.  Porter,{t)  the  ground  taken  in  Thorn- 
▼id.  n.  (a)  to  09  V.  Kemish  is  rendered  still  narrower,  it  being  determin- 
ig4  *^'**'  ^'  ed  that  where  a  person  has  a  right  to  a  sum  of  money  char- 
ged upon  an  estate,  and  secured  by  a  term  of  years,  and  af- 
terwards becomes  entitled  to  the  fee  simple  of  the  estate,  a 
Court  of  Equity  extinguishes  the  equitable  lien,  except  in 
the  case  of  creditors  or  of  infancy.    We  also  refer  to  Gilbert 
on  Uses  and  Trusts,  by  Sugden,  p.  28,  n.  (3),  and  the  ca- 
ses there  cited.    One  of  the  authorities  mentioned  there  is 

Bj^I  sS?  ^^'  **^  ^^  ^^^  ^'  -P«§'«^(«)  In  that  case  the  Ld.  Chancel- 
lor  said,  "  that  during  the  twelvemonth,  the  infant  survi- 
ved her  mother,  she  had  the  legal  estate  in  fee  in  one 
moiety,  as  well  as  the  equitable  estate  in  fee  by  the 


(v)  Id.  367,  a 
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covenant ;  and  that  it  is  universally  true,  that  where  the  es-    Albany, 
tates  imite,  the  equitable  must  merge  in  the  legal."(v)  Dec*  1823. 

It  may  well  be  that  James  shall  hold  a  part  and  Morey  James 
a  part.  ^Sabin's  purchase  was  distinct  from  Wattles',  and  Morey. 
grounded  on  a  distinct  judgment ;  and  he  continued  saised 
till  afler  the  assignment.  But  Sabin  acquired  the  absolute 
title  to  the  premises  discharged  of  the  mortgage.  The  judg- 
ment upon  which  he  purchased  was  in  favor  of  Wattles  for 
a  portion  ($2000)  of  the  mortgage  money.  Wattles  stood 
by,  saw  the  sale,  forbore  to  give  any  notice  of  his  own  in- 
cumbrance and  could  not  have  afterwards  set  it  up  against 
Sabin.  He  conveyed  this  perfect  title  to  Wattles,  who  con- 
veyed to  Morey ;  so  that  the  title  to  the  whole  passed  to  the 
respondent.  In  short,  Sabin's  piurchase  discharged  the  pre- 
mises from  James'  mortgage,  and  being  conveyed  to  Morey, 
he  can  hold  it  quit  of  the  incumbrance.  Nor  does  it  vary 
die  case,  that  Sabin's  conveyance  to  Wattles  was  afler  the 
assignment.  It  enured  to  our  benefit,  for  want  of  proper  no- 
tice that  James  had  an  assignment. 

It  may  well  happen,  that  a  mortgagee  may  wish,  on  pur- 
chasing the  equity  of  redemption,  to  avoid  a  merger  in  or- 
der to  save  his  own  title  against  intervening  incumbrances. 
In  that  case  alone,  will  a  Court  of  Equity  allow  him  to  da 
it.  But  there  is  no  doubt  that,  at  law,  there  is  a  clear  mer- 
ger of  what  was  purchased  by  Wattles ;  and  the  convey- 
ance conferring  on  us  a  legal  title,  a  Court  of  Ekjuity  will 
never  take  this  out  of  our  hands,  especially  when  they  see 
that  we  have  the  best  pretence  of  good  faith.(t£?)  The  man  ^^^  Mnmn 
who  has  the  legal  right  shall  hold,  unless  you  fix  him  with  J-  ^'^-t  * 
notice.  This  is  the  language  of  all  the  cases.  We  bought,  534 
acting  upon  this  legal  presumption.  Wattles  was  in  pos- 
session, claiming  to  be  owner  and  ofiering  to  sell,  holding 
a  full  and  complete  conveyance  of  the  equity  of  redemption, 
and  clothed  with  all  the  requisite  evidence  of  title.  Was 
Morey  bound  to  guard  against  an  unknown  assignment-^ 
nay,  one  which  had  been  wilfully,  or,  at  least,  carelessly 
concealed  from  him,  against  the  strongest  ostensible  evi- 
dence  of  ownership  ?  Morey  acted  on  the  faith  of  a  record- 
ed  mortgage,  judgments,  executions  and  sale,  pubUc  docu- 
ments, showing  a  complete  extinction  of  all  equitable  claims. 
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ALBANY,    However  fairly  James  may  have  acted,  the  parties  most 
^^^  ^^^'     stand  or  fall  by  those  general  principles,  which  have  gov- 


James       emed,  and  must  still  continue  to  govern  thousands. 
Umy.  Admitting  the  equity  to  be  equal,  who  has  trusty  most  ? 

Who  has  been  most  vigilant?  James'  assignment  was  not 
recorded*  It  rested  quietly  in  his  pocket  or  his  counting 
room,  and  even  Johnsouj  the  mortgagor,  was  never  made  a 
party  toitt 

It  is  said  the  entire  legal  and  equitable  estates  have  not 
united  in  Wattles*  The  counsel  did  not  mean  to  say  so. 
He  meant  to  say  that  the  whole  estate  in  the  whole  latid 
had  not  united*  The  land  and  the  estate  are  distinct.  It 
is  enough)  that  the  whole  estates,  in  part^  have  met  Sup- 
pose a  man  owning  two  farms,  mortgages  them^  and  the 
mortgagee  takes  a  release,  or  buys  in  one  of  (hem ;  what 
reason  is  there  against  a  merger  pro  tanto  7  True,  there  must 
be  a  union  of  the  whole  legal  and  equitable  estate^  but  need 
not  be  as  to  the  whole  land*  Take  the  case  of  tenant  for 
life,  with  a  vested  remainder  in  fee ;  and  a  mortgage  by  the 
tenant  for  life.  A  purchase  of  the  remainder  by  the  mort- 
gagee will  not  extinguish,  because  he  does  not  reach  the 
whole  estate*  So,  should  he  purchase  in  the  estate  for  life, 
holding  a  mortgage  of  the  remainder.  But  the  case  of 
the  two  farms  is  directly  the  reverse,  and  presents  the 
precise  instance  in  which  the  equitable  estate  shall  merge 
as  to  a  part  of  the  land.  The  difficulty  which  has  been 
stated  in  relation  to  adjusting  the  balance,  always  inter- 
venes when  the  mortgagee  buys  in  the  equity  of  redemp- 
tioUj  whether  it  result  in  a  merger  or  not  The  Chan- 
cellor will  provide  for  this  in  the  order  for  an  account  A 
mortgagee  in  possession  is  always  liable  to  account.  In 
Wade  V.  Paget  J  there  was  a  partial  merger ;  and  in  Digh- 

(x)  sVentr.  ton  V.  GreenvUle,{x)  Ventris,  Justice,  said,  "If  a  lessee  for 
years  purchaseth  the  reversion  of  part,  the  lease  holds  for 

(y)  Vid.  Vin.  the  rest"(y ) 
Merger,  {G,)  yf^  agree,  that  neither  side  could  have  acquired  any  rights 
by  the  recording  of  their  respective  conveyances  ;  that  the 
registry  acts  are  inapplicable ;  and  that  the  Chancellor  was 
incorrect  in  treating  Onondaga  as  a  recording  county.  But 
the  assignee  of  a  mortgage  takes  it  subject  to  all  the  existing. 
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equity  between  the  mortgagor  and  mortgagee.(ir)    So  as  to  Albany, 

all  persons  claiming  under  them.    Suppose  Johnson  had  P^  ^^^- 
sold  to  one,  who,  without  knowing  of  the  assignment,  had       Jama 
paid  off  the  mortgage,  it  would  be  a  discharge.  Morey. 

[Henri/.    This  we  have  admitted  in  termsi]  («)    CmiM 

Dig.        Motl- 
jage,  ch.  3.1. 

Morey  then  bought  of  Wattles*  But  notice  to  the  latter  33,  4.  wu- 
did  not  affect  the  former.  He  was  protected  by  his  own  good  rol,  4  Vm. 
faith,  and  want  of  notice.     This  is  the  familiar  and  settled  i?°'        ^^* 

'  Murray        ^4 

doctrine  of  a  Court  of  Equity ;  and  puts  an  end  to  this  case.  Oouvenuur  ^ 

Morey  proceeded  in  the  most  perfect  good  faith  to  incur  res*  j^bn.    '   q^ 

ponsibilities,  and  take  this  security*    Suppose  after  he  had  ^^^'"^  « 

taken  the  mortgage,  Wattles  had  released  to  him  his  equity  John.     'Repi 

of  redemption,  without  his  having  notice  of  the  assignment^  ^^^' 

would  not  his  estate  have  been  absolute  and  indefeasible^ 

both  at  law  and  in  equity,  notwithstanding  the  secret  claim 

of  James  ?    This  would  be  equivalent  to  the  admitted  case 

of  payment  without  notice  of  the  assignment,  and  this  is  the 

ground  upon  which  the  case  is  properly  put  by  the  Chan* 

cellor.    It  is  under  this  notion  that  Morey  may  hold.    The 

equity  of  redemption  is  virtually  claimed  under  Johnson^ 

It  is  a  fair  corroUary  from  the  case  of  Williams  v.  Sorrel^ 

that  James  cannot  set  up  the  mortgage  against  any  one  to 

whom  Wattles  could  not  oppose  the  same  mortgage.    Wat* 

ties  could  not  set  up  this  mortgage  against  Morey. 

But  at  any  rate,  James  must  have  had  notice  of  Wattles' 
tide.    Every  man  is  chargeable  with  constructive  notice  of 
the  true  title  which  is  vested  in  the  possessor  of  lands.(a)     (a)  panuU 
In  Berry  v.  The  Mutual  Insurance  Company ^[b)  it  is  said,  Ve«.*''***"249. 
that "  a  second  mortgagee,  who  neglects  to  have  his  mortgage  T^^^  vi  ^JJl 
registered,  will  not  be  relieved  against  a  prior  unregistered  s.  ?! 
mortgage,  unless,  from  the  non-delivery  of  possession,  or  q^\^  5^3^ 
other  circumstances,  imposition  has  been  or  might  be  prac- 
tised on  him,  which  could  not  be  detected  or  guarded  against 
by  the  exercise  of  ordinary  diligence."    And  in  Goodtitlt 
V.  Morgan,{c)  BuUer,  J.  says,  "  It  is  an  established  rule  in     (<?)  1  T.  tt. 
a  Court  of  Equity,  that  a  second  mortgagee,  who  has  the 
title  deeds,  without  notice  of  any  prior  incumbrance,  shall 

Vol.  n.  34 
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ALBANY,    be  preferred ;  because,  if  a  mortgagee  lend  money  upon 
^^^^^-     a  mortgage  without  takipg  the  title  deeds,  he  enables  the 
James       mortgagor  to  commit  a  fraud."    And  though  this  partic- 
MoKY-       ^^  result  may  have  been  overruled,  yet  the  reason  and 
ground  of  the  remark  has  not  been  overruled.      Wattles 
took  possession  as  owner,  shortly  after  the  Sheriff's  sale, 
with  all  his  muniments  of  title  about  him,  owning  in  jfoct, 
and  claiming  as  owner,  of  which  James  was  bound  to  take 
notice ;  and  of  which  Morey  is  entitled  to  the  full  advan- 
tage. 

We  have  shown  that  the  remedy  should  be  at  law,  if  the 
assigmnent  is  to  take  effect  as  a  deed  of  conveyance.  In 
such  an  event,  you  may,  indeed,  reverse  our  decree,  but  you 
can  grant  nothing  to  the  appellant.  He  must  be  put  to  his 
remedy  at  law.  We  have  also  attempted  to  show  that  this 
cannot  operate  as  a  deed.  We  add,  that  it  cannot  operate 
by  way  of  estoppel,  because,  at  most,  it  was  a  mere  quit 
claim,  especially  as  to  the  part  purchased  by  Sabin. 

But  suppose  we  are  mistaken.  Suppose  the  assignment 
does  operate,  upon  any  principle,  as  a  deed.  Now,  consid- 
ered either  in  this  point  of  view,  or  as  an  assignment,  it  is 
not  absolute,  but  a  mere  mortgage  ;  and  as  such,  must  have 
been  recorded,  in  order  to  take  preference  of  the  subsequent 
conveyance  to  Morey,  who  is  a  piuchaser,  bona  fide,  within 
the  meaning  of  the  registry  acts.  Each  are  bona  fide  mort- 
gagees, at  least,  and  Morey,  having  obtained  his  deed  last, 
though  not  registered  as  a  mortgage,  is  entitled  to  prefer- 
ence as  against  James,  who  neglected  to  register,  till  after 
Morey  had  purchased.  We  are  aware  that  it  was  held  other- 
wise by  the  late  Chancellor,  in  Berry  v.  The  Mutual  Insu- 
ii)  2  John,  ranee  Compan}/,{d)  but  the  incorrectness  of  that  decision 
Ch.  Rep.  603.  must  be  apparent  on  an  attentive  consideration  of  the  sub- 
ject. What  was  the  policy  of  the  mortgage  act  ?  To  give 
notice  against  the  presumption  of  absolute  ownership  arising 
from  the  possession  of  the  mortgagor.  A  man  advances  his 
money  without  the  means  of  knowledge,  unless  there  be  a 
record.  This  applies  to  mortgagees  as  well  as  purchasers. 
In  Berry  v.  The  Mutual  Insurance  Company,  the  late  Chan- 
cellor &r8t  decides  correctly,  that  actual  notice  supersedes 
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the  necessity  of  registry ;  but  the  remark,  that  the  omission    albant, 
to  register  the  first  mortgage  was  not  capable  of  producing     P^^S^. 
any  mischief  to  third  persons,  who  would  use  ordinary  dili-       Jamet 
gence  and  caution,  does  not  accord  with  common  experi-       mm^v. 
ence.    A  party  relies,  and  has  a  right  to  rely  merely  upon 
the  record.    Tme,  there  is  no  need  of  a  registry,  as  between 
mortgagor  and  mortgagee.    But  the  latter  is  bound  to  record 
merely  to  guard  himself  against  subsequent,  not  precedent 
acts  of  the  mortgagor.    It  is  never  a  matter  of  confidence 
between  them,  that  there  is  no  previous  mortgage.    That 
man  must  sufler,  by  whose  omission  to  record  or  give  notice, 
a  second  mortgagee  is  imposed  upon.    This  accords  with 
the  plain  principle  of  equity,  that  the  one  who  omits  to  do  a 
legal  act,  by  which  another  is  misled,  shall  not  set  up  his 
incumbrance  to  the  prejudice  of  the  one  who  is  imposed 
upon.    The  second  mortgage,  therefore,  may  or  may  not  be 
recorded  in  perfect  consistency  with  the  rights  of  the  second 
mortgagee,  so  far  as  the  first  is  concerned.    No  one  dreams 
of  recording,  to  guard  against  a  previous  secret,  unregistered 
incumbrance. 

But  the  Chancellor(c)  says,  that  "  the  mortgage  act  evi-  («)  Id.  6131 
dently  speaks  of  purchasers,  in  the  popular  sense,  as  those 
who  take  an  absolute  estate  in  fee  f  and  subsequent  pur- 
chasers of  this  character  alone,  it  seems,  are  to  be  protected. 
But  it  is  plain  that  the  application  is  no  more  to  a  purchaser 
in  fee  than  to  one  for  Ufe  or  years.  The  terms  are  broad. 
No  bona  fide  purchaser  is  to  be  prejudiced  by  the  previous 
mortgage,  unless  registered.(/)  The  term  purchaser  em-  (/)  i  R.  U 
braces  one  who  acquires  any  interest  or  estate  by  his  own  ' 
act.  Suppose  a  first  mortgage  unregistered,  and  that 
another,  not  knowing  of  its  existence,  lends  money  on 
mortgage,  and  on  his  way  to  the  Clerk's  office,  for  the  pur- 
pose of  recording  his  own,  receives  notice  of  the  first,  and 
finds  it  recorded  since  the  loan  last  made.  Now  the  words 
of  the  act  are,  that  the  mortgage  first  registered  shall  have 
preference.  Would  you  construe  it  literally,  and  thus  de- 
feat the  second  mortgagee  ?  This  would  be  gross  injustice. 
The  act  cannot  be,  and  never  has  been  literally  construed. 
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ALBANY,        But,  in  the  eye  of  a  Court  of  law,  we  are  purchasers.    The 
Dec  1823.     appellant  says  we  hold  an  equitable  mortgage,  or  rather  a 


James        conveyance  which  a  Court  of  Ekjuity  will  change  into  a 

Hl^y       mortgage.    Is  he  to  be  tolerated  in  aski)ig  you  to  do  this, 

and  then  calling  on  you  to  do  iniquity,  by  giving  him  the 

benefit  of  the  change,  in  taking  away  a  precedent,  vested, 

(g)  Id,  ■.  3.  legal  right  ?    The  act,(^)  requiring  a  registry,  does  not 

extend  to  any  case  beyond  a  mortgage  upon  its  face,  or  one 

made  so  by  a  written  defeasance.    Here  our  conveyance  is 

to  be  turned  into  a  mortgage  by  parol.    If  there  be  but  a 

parol  defeasance,  it  may  be  destroyed  by  parol,  and  was  so 

destroyed  by  the  subsequent  bargain  between  Wattles  and 

(*)  y»^  6  Morey,  fulfilled  on  the  part  of  the  latter.(A)    Has  he  not, 

4S^  the  strongest  equitable  right  to  say,  that  as  between  him  and 

Wattles,  and  him  and  James,  he  shall  be  considered  an 

absolute  purchaser  ?    A  mortgagee  is  a  purchaser,  not  only 

^  l^'  ^'^  *^  '^"^J  ^^^  ^  equity.(i) 

Suppose  that  Morey  did,  in  his  first  answer,  set  up  his 
deed  as  an  absolute  conveyance :  how  could  this  injure 
James  ?  The  respondent  was  not  bound  to  do  otherwise 
upon  any  principle.  The  bill  was  one  of  foreclosing  merely ; 
and,  therefore,  called  for  no  explanation  of  the  deed.  Being 
a  bona  fide  purchaser,  without  notice,  Morey  might  have 
demurred,  or  pleaded  this  fact  in  bar  to  any  answer  what- 
ever. The  bill  did  not  charge  that  the  deed  was  by  way  of 
mortgage.  If  it  had  done  this,  and  we  had  not  answered 
in  that  particular,  the  appellant  should  have  excepted  for 
this  cause ;  nor  would  his  counsel  have  been  so  remiss  as 
not  to  have  done  this.  The  answer  was,  that  the  considera- 
tion for  his  deed  had  been  equitably  paid  by  Morey ;  and 
this  was  all  that  he  was  bound  to  say. 

But  we  are  told,  that  because  absolute  on  its  face,  our 
U)    Cafc  deed  was  fraudulent ;  and  Cotterell  v.  Purchase,{j )  was 

6l"  cited  to  bear  out  the  position.    But  surely  this  is  not  the  law 

of  the  land.  A  deed  may,  though  absolute  on  its  face,  be 
an  honest  mortgage.  The  authority  relied  upon  is  ground- 
ed merely  upon  the  ancient  Law  Tracts  of  Bacon.  Such  a 
practice  may  be  a  fraud  in  a  moral  sense,  but  no  one,  we  be- 
lieve, ever  considered  it  a  legal  fraud.    It  cannot  be  the  lat- 
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ter,  unless  it  works  some  injury.     The  cases  cited  do  not    albant, 
profess  to  overturn  the  practice  of  taking  mortgages  in  this     ^^^^  ^^^* 
form,  but  only  to  discountenance  it.     The  case  admits  the       James 
practice  of  taking  a  separate  defeasance  to  be  an  extensive       Umv. 
one  in  the  north  of  England,  and  discountenances  this  also. 
But  our  statute  expressly  recognizes  it  as  valid  and  pro- 
per, and  Dunham  v.  Dey{k)  sanctions  the  right  of  giving     (*)  15  John, 
mortgages,  by  way  of  an  absolute  deed,  with  a  parol  defea- 
sance.   James  could  not  be  injured  by  this  form,  for  his  con- 
veyance was  a  prior  one. 

The  decree,  that  Morey's  deed  shall  stand  for  a  general 
balance,  goes  upon  the  ground,  that  as  he  has  gone  on,  in 
relation  to  all  his  responsibilities,  upon  the  same  good  faith, 
he  is,  therefore,  entitled  to  protection.  As  between  Wattles 
and  Morey,  this  would  doubtless  be  the  case ;(/)  and  the  con-  (i)  Jmnur. 
sequence  is  the  same  to  James,  lErom  his  negligence  in  omit-  MuT*'  Rep. 
ting  to  give  notice.  ^^'  ^^**"^ 

As  to  the  rent  of  the  premises,  we  agree  that  Morey  should  Craneh,  34^ 
allow  it :  and  we  think  it  would  be  allowed,  in  account,  be-  \gi^^  j^ 
fore  a  master,  under  the  decree.  If  not,  the  decree  should  friekt  r.  JM- 
be  so  modified  as  to  let  in  this  claim.  ChTcaa  309. 

Lowthian     t. 
Ha9el,   3   Br. 

T.  A.  Emmet,  in  reply.    The  original  bill  was  filed  for  Ch.  Cat  1G3. 
a  foreclosure,  and,  of  course,  the  discovery  and  extinguish-  Abr.  394,^^ 
ment  of  claims,  that  might  prevent  a  perfect  title  being  made  Mortfam, 
to  a  purchaser  under  the  decree.    For  that  reason,  the  res-  4, 5,  t^  '  '  ' 
pondent  was  made  a  party  to  ascertain  the  nature  of  his 
claim,  that  it  might  be  paid  according  to  its  rightful  order, 
out  of  the  purchase  money  on  the  sale,  and  be  extinguished 
as  respects  the  new  purchaser.      The  answer  claimed,  on 
oath  an  absolute  title.    We  then  proceeded  to  show  that  the 
respondent's  apparently  absolute  deed  was  only  a  mortgage, 
and  state  the  reasons  why  the  respondent's  claim  should  not 
be  preferred  to  that  of  the  appellant ;    and.  if  it  could  have 
any  preference,  within  what  bounds  that  preference  should 
be  limited.    For  both  reasons,  we  set  forth  our  judgment, 
and  the  circumstances  attending  it — not  as  affording  any 
positive  ground  of  relief  here,  but  as  meeting  and  destroying 
any  claim  the  respondent  might  make  to  a  preference  over 
us.    If  it  has  that  effect,  then  the  prayer  of  our  bill,  for  a  ^ 
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ALBANY,    sale  on  the  mortgage,  should  be  granted.    If  our  deed  is 
^^  ^^^'    found  not  to  be  a  mortgage,  and  that  we  must  stand  on  our 


James  legal  rights  merely,  and  the  efficacy  of  our  judgment,  as  re- 
Morey.  g&f <ls  the  respondent ;  then  he  having  filed  no  cross  bill, 
and  prayed  no  sale,  and  the  priority  of  our  rights  being 
strictly  of  legal  cognizance,  and  assertable  there,  the  bill 
should  be  simply  dismissed,  without  costs  from  the  nature 
of  the  controversy. 

In  either  and  every  case,  this  decree  must  be  reversed. 
If  our  deed  be  considered  as  a  good  subsisting  mortgage,  or 
the  respondent's  rightful  claim  under  his  deed  extinguished, 
then  so  far  as  it  gives  the  preference  in  payment,  out  of 
the  proceeds,  to  the  respondent ;  and  should  an  account  be 
necessary,  to  ascertain  the  latter  fact,  then  in  so  far  as  it 
(m)  The  eet-  directs  the  award  made  by  Az.  Smith(m)  to  be  made  the 

Uement  men* 

tioned  in  the  basis  of  the  account. 

CbU'^^^^^d  ^"^  should  the  court  consider  that  we  can  only  enforce 
referred  to  an-  our  claim  whatever  it  may  be,  through  the  judgment,  then, 
7th ^t^wa-  *®  respondent  having  filed  no  cross  bill  and  asked  for  no 
^-  sale,  the  appellant's  bill  must  be  simply  dismissed. 

No  fraud  or  misconduct  is  imputed  to  us.  As  to  tlie  res- 
pondent's mode  of  answering  and  disguising  facts,  I  cannot 
be  so  liberal  to  him.  But  as  to  the  justice  of  their  debts,  both 
stand  in  equal  equity ;  and  the  only  question  is,  1.  whether 
they  stand  in  equal  equity,  as  to  the  security  or  remedy  for 
their  equally  just  debts.  2.  If  they  do,  then,  first,  which  of 
them  is  entitled  to  the  benefit  of  the  rule  qui  prior  est  in 
tempore,  potior  injure  7  3.  Who  has  the  legal  estate,  which 
in  cases  of  equal  equity,  he  cannot  be  called  on  to  relinquish  1 
If  it  should  be  supposed  that  the  two  preceding  points 
are  in  favor  of  the  respondent,  it  then  remains  to  inquire, 
whether  the  objects  for  which  he  may  be  entitled  to  a  pre- 
ference over  the  appellant,  have  not  been  so  far  accomplish- 
ed, as  that  he  can  no  longer  interpose  any  impediments  to 
enforce  the  appellant's  remedy. 

1.  The  parties  do  not  stand  in  equal  equity  as  to  the  re- 
medy. The  respondent's  claim  had  no  existence  when  the 
appellant  dealt  with  Wattles.  The  appellant  was  totally 
ignorant  that  the  equity  of  redemption  had  been  sold  at 
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Sheriff's  sale,  and  of  any  of  these  circumstances  which    albany. 
are  alleged  as  to  the  extinguishment  of  the  mortgage.      If     ^^^^^^^' 
these  objections  should  prevail,  he  has  been  manifestly       Jamet 
cheated.    The  appellant's  claim  was  in  existence  when       Mmy. 
the  respondent  dealt   with   Wattles,  and  known  to  the 
respondent.    He  knew  of  it,  and  its  amount,  (even  if  he 
was  ignorant  of  its  technical  shape,)  and  intended  to  take 
his  security  subject  to  its  being  enforced.    If  it  should  be 
enforced  then,  he  will  not  be  cheated  ;  but  dealt  with  as  he 
originally  expected :    and  if  it  should  not  be  enforced,  he 
will  gain  a  benefit  he  did  not  originally  expect,  through  a 
fraud  practised  on  the  appellant.     It  is  surprising  that  the 
Chancellor  should  think  differently.  He  says  the  respondent 
used  all  requisite  diligence.     The  diligence  he  used  showed 
him  the  appellant's  claim,  the  justice  of  which  was  indisputa- 
ble, and  the  means  by  which  it  was  secured,  regarded  as 
unquestionable. 

But  the  respondent  did  not  use  requisite  diligence.  He 
omitted  to  make  an  inquiry,  that  no  man  should  ever  omit, 
and  which,  if  he  had  made,  would  have  discovered  to  him 
that  part  of  the  appellant's  title,  that  he  now  says  he  did  not 
know.  He  never  required  Wattles  to  show  or  give  him  up 
the  original  mortgage  deed,  which  was  necessary  for  ma- 
king good  the  title  he  was  taking,  and  to  which  he  was  en- 
titled, either  as  a  purchaser  or  mortgagee.  He  knew  that 
the  possession  of  the  title  deed  should  be  had.  He  got  all 
the  other  deeds.  Why  did  he  not  ask  for  the  mortgage 
deed?  What  he  got,  only  showed  that  Wattles  owned  the 
equity  of  redemption.  What  evidence  did  Wattles  give, 
that  he  continued  to  own  the  legal  estate  ?  This  raises  the 
presumption  that  he  intended  to  deal  about  the  equity  of 
redemption  only.  All  the  facts  of  this  case  concur  to  show 
the  same  thing.  What  evidence  did  he  give  that  he  contin- 
ued to  own  it  when  he  purchased  the  equity  of  redemption  ?  . 
As  an  assignment  of  a  mortgage  need  not  be  registered,  the 
registry  of  the  mortgage,  or  the  want  of  registry  of  an  as- 
signment, cannot  prove  that  fact.  Suppose,  before  the 
Sheriff's  sale,  Wattles  had  assigned  the  mortgage  to  the 
appellant,  or  any  other  person,  who  never  thought  fit  to  do 
what  no  law  requires  him  to  do,  by  registering  the  assign- 
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ment ;  Wattles  had  then  bought  in  Johnson's  title,  and  made 
to  the  respondent  the  conveyance  he  has  done.  Could  the 
respondent  protect  himself  from  the  mortgage  so  assigned  ? 
Nothing  could  show  him  that  no  assignment  was  made,  but 
producing  or  delivering  up  to  him  the  mortgage  deed  it8el£ 
The  production  of  this  alone  would  show  that  no  fraud  was 
committed,  and  its  possession  alone  could  guard  against  its 
being  afterwards  done.  The  Chancellor  says  he  placed 
confidence  in  the  ostensible  owner,  in  one  claiming  to  be  the 
owner,  and  "  showing  in  himself  the  union  of  the  legal  and 
equitable  titlesJ^  How  did  he  show  he  had  the  equitable 
title  ?  In  fact,  he  had  it  not ;  and  the  conveyance,  giving 
him  the  legal  title,  was  for  a  valuable  consideration,  assign- 
ed by  him  to  the  appellant,  together  with  the  legal  title.  He 
never  pretended  to  be  owner  after  the  assignment,  but  al- 
ways avowed  James'  claim.  All  he  said  of  ownership  was 
before  the  assignment  The  Chancellor  says,  that  it  was  a 
matter  resting  solely  in  Morey's  discretion,  whether  he  would 
require  the  production  of  the  mortgage  or  not  The  conse- 
quences and  existence  of  this  suit,  show  it  was  an  act  of 
negligence.  True,  the  law  may  not  raise  any  presumption 
from  thence  against  the  integrity  or  validity  of  the  pur- 
chase :  but  if  he  had  a  right  to  do  it,  if  the  mortgage  was 
the  very  deed  by  the  force  of  which  only  the  legal  estate 
was  parted  with  by  Johnson  and  vested  in  Wattles,  it  was 
a  necessary  title  deed,  and  not  requiring  its  production  was 
negligence  ;  and  without  any  imputation  against  the  integ- 
rity of  the  transaction,  it  is  clear  that  the  respondent  must 
bear  the  consequences  of  his  own  negligence.  He  did  not 
bestow  confidence  on  his  partner  as  to  the  Sheriff's  deeds, 
or  the  assignment  from  Sabin  ;  and  can  any  reason  be  as- 
signed why  he  did  not  take  ally  or  leave  ally  or  ask  about 
the  mortgage  deed  ?  and  it  is  to  be  presumed,  that  barely 
asking  about  it  would  have  elicited  the  truth.  The  respon- 
dent, then,  has  not  bestowed  all  requisite  vigilance. 

The  objections  against  the  appellant's  equity  as  to  the 
remedy,  follow  in  the  Chancellor's  opinion.(n) 

Can  the  appellant  be  charged  with  notice,  or  negligence, 
in  not  knowing  <<  from  the  records"  of  the  county  which 


OF  THE  STATE  OF  NEW  YORK.  ^9 

contained  the  Sheriff's  deed,  that  Wattles  had  purchased  or  albant, 
extinguished  the  equity  of  redemption  ?  He  was  not  deal-  P^  ^ft^- 
ing  with  Wattles  for  that — ^had  no  reason  to  suspect  or  care  James 
about  it,  and  the  recording  of  deeds  has  never  been  held  no-  Mony. 
tice  to  any  one.  It  is  not  the  object  of  the  recording  acts. 
These  were  passed  to  preserve  the  evidence  of  titles,  in 
which  hundreds  who  cannot  have  the  custody  of  the  deeds, 
may  be  interested,  an  i  in  some  degree  to  facilitate  the  sear^ 
ches  of  those  dealing  on  the  subject  matter.  And  could  it 
be  called  negligence  that  he  did  not  stop  the  negotiation  till 
he  sent  to  search  the  records  of  Onondaga  county,  to  ascer^ 
tain  a  fact  that  could  not  reasonably  present  itself  to  his 
mind  ?  Is  the  Chancellor  then  correct  when  he  say^  the  ap- 
))ellant  knew  (which  is  entirely  unfounded)  or  was  bound  to 
know,/or  it  was  matter  of  record,  that  Wattles  h&d  pur- 
Chased  ?  Its  being  matter  of  record  only  gives  him  an  op- 
portunity,  but  puts  him  under  no  obligation  to  make  the 
search ;  and  the  position  is  contrary  to  Morecock  vs.  Die- 
kensSp)  Bushell  vs.  SushelUp)  and  WiUiams  vs.  Sofrelllq)  (•)  Amlrf.  6tdj 
He  did  not  take  the  mortgage,  because  he  did  not  know  of  Let  103. 
the  Sheriff's  sale ;  and  if  otherwise,  it  Would  not  cover  Sa-  ^«)  ^  Vefc389* 
bin's  purchase.  But  the  assignment  was  not  recorded,  and 
for  that  reason  the  Chancellor  calls  the  appellant  a  secret 
assignee,  brands  the  assignment  as  a  secret  one  and  (what 
I  do  not  understand)  calls  the  mortgage  itself  a  suspicious 
instrument.  How  suspicious  ?  It  at  least  Was  registered  ; 
and  how  was  it  calculated  to  put  him  on  inquiry  1  But 
wherein  is  the  assignment  secret  ?  Was  the  respondentia 
more  public  1  Is  any  instrument  ordinarily  executed  with 
more  publicity  ?  How  was  he  to  avoid  the  secrecy^  for  his 
own  protection,  as  eVen  the  registry  would  not  be  notice^ 
nor  proclaiming  it  in  Onondaga  village  ?  It  Was  only  an 
affair  between  Johnson,  Wattles  and  himself.  How  does 
it  appear  he  did  not  give  actual  notice  to  Johnson  ?  Even 
as  to  him,  registering  the  assignment  would  not  be  notice^ 
( WUliains  vs.  Sorrell,  4  Ves.  389.)  It  Is  not  required  by 
any  law,  and  it  would  bind  nd  one  in  his  faVor.  Arguendo^ 
in  Williams  vs.  SorTell,  Mr.  Pigott  said,  a  subsequent  pur- 
chaser or  mortgagee  would  be  bound  to  look ;   but  that  is 
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P^^^^-    then  should  he  be  obliged  to  do  an  act  that  could  avail  no- 


Junes  thing  to  the  protection  of  his  own  rights,  and  is  not  by  law 
M^f  y.  required  for  the  protection  of  others  1  The  Chancellor  says, 
•*It  was  the  only  way  in  which  Wattles  could  be  prevented 
from  practising  a  fraud."  K  so,  why  had  not  the  law  re* 
quired  it  ?  But  it  is  not  the  only  way.  The  only  way,  is 
that  habitually  taken  in  England  where,  except  in  a  few 
counties,  there  is  no  registry,  and  which  every  prudent  man 
of  business  requires  here — ^for  the  respondent  to  demand  the 
mortgage  deed,  as  a  necessary  title  deed.  If  he  had  done 
it,  Wattles  could  have  practised  no  fraud,  if  he  intended 
one ;  and  as  he  omitted  to  do  it,  he,  and  not  the  appellant, 
should  suffer  by  the  omission.  How  by  any  one  act,  with- 
in the  appellant's  knowledge,  was  Wattles  suffered  to  claim 
and  deal  with  the  land  as  the  absolute  owner  ?  After  the  9th 
November,  1818,  he  never  proposed  to  sell  without  men- 
tioning that  the  appellant's  incumbrance  must  be  paid. 
Would  recording  the  assignment  of  the  mortgage  have  pre- 
vented his  claiming  to  be  the  absolute  owner  under  the  She- 
riff's deeds,  or  Johnson's  pretended  quit  claim  ?  Public  no- 
tice at  Onondaga  is  talked  of.  Would  public  notice  have, 
bound  any  one  to  whom  it  was  not  specially  brought  home? 
It  would  have  done  him  no  good  and  is  not  required  by  any 
regulation,  or  law. 

2.  But  supposing  their  equities  equal,  which  is  entitled  to 
the  benefit  of  the  rule,  qui  prior  est  in  tempore  potior  inju- 
re 7  Clearly  the  appellant — 1st  if  his  deed  have  any  ope- 
ration—or 2d.  if  the  first  specification  of  the  judgment  was 
valid — or  3d.  if  its  invalidity  was  dispensed  with  from  the 
respondent's  actual  knowledge  of  its  existence. 

First.  That  the  deed  has  some  operation,  the  Chancellor 
in  his  decree  admits,  when  he  directs  the  residue  of  the  pro- 
ceeds to  be  brought  into  Court  for  the  appellant.  It  would 
be  absurd  to  say  it  had  no  operation  as  against  Wattles  being 
bona  fide  and  for  a  very  full  consideration,  and  it  remains  to 
see  whether  it  has  not  the  same  against  the  respondent,  who 
came  in  under  Wattles  after  the  rights  between  the  appel- . 
lant  and  Wattles,  were  fixed  ;  and  came  in,  moreover,  ex- 
pecting to  give  to  the  appellant  a  preference  for  the  very 
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elcdm,  a  part  of  the  security  for  which  is  this  very  deed. 
The  appellant's  rights  were  fixed  9th  Nov.  18X8,  but  the 
respondent's  did  not  commence  till  June  14, 1819. 

The  objection  to  it  is,  that  the  mortgage  is  merged  by  the 
purchase  of  Wattles  at  Sheriff's  sale ;  but  it  is  confessed  that 
even  this  cannot  operate  as  to  the  part  then  bought  by  Sa- 
bin.  That,  therefore,  seems  now  surrendered,  and  the  de- 
cree must  be  pro  tanto  reversed.  But  we  go  farther,  and 
propose  to  show  that  the  objection  has  no  validity  as  to  any 
part  of  the  property. 

If  there  were  any  merger,  the  result  would  be,  that  the 
equity  of  redemption  merged  in  the  legal  estcUe,  without  the 
possibility  of  being  revived,  and  that  it  could  not  be  enfor- 
ced against  him  in  whom  was  vested  the  legal  estate.  We 
do  not  contend  for  this  absurd  doctrine,  though  it  is  the  le- 
gitimate deduction  from  the  principles  contended  for  on  the 
other  side.  We  say  it  has  no  existence  at  all,  and  admit 
that  the  recital  and  habendum,  in  our  deed,  perpetuate  and 
secure  the  equity  of  redemption  as  a  beneJU  to  Wattles  or 
bis  future  assignees. 

But  the  truth  is,  the  legal  doctrine  of  merger  has  no  pos- 
sible application  here,  or  any  where  between  a  legal  and  an 
equitable  estate.  The  confusion  arises  from  an  incorrect 
use  of  terms.  A  legal  merger  is  only  where  a  smaller  and 
a  larger  legal  estate  meet  in  the  same  person.  Then,  by 
operation  of  law,  the  smaller  estate  sinks  into  the  larger 
and  is  lost,  whether  the  owner  of  the  larger  estjate  wills  it 
or  not.  His  intentions  can  have  no  possible  efiect  in  con- 
trolling this  operation  of  law.  Nor  can  a  Court  of  Equity 
interfere  with  it,  except  where  the  smaller  estate  was  crea- 
ted for  some  purpose  that  is  peculiarly  under  the  protection 
of  a  Court  of  Equity  :  As  in  the  English  settlements  of  es- 
tates, where  long  terms  of  years  are  created  for  raising  por- 
tions for  younger  children.  There,  if  the  inheritance  should 
descend  on  the  trustee  of  the  term,  doubtless,  a  Court  of 
Equity  (without  interfering  with  the  legal .  merger,  which 
neither  a  Court  of  Chancery  nor  a  Court  of  law  could  con- 
trol) would  compel  the  trustee  to  perform  the  trust,  if  any 
objects  of  the  trust  still  remained  to  be  satisfied.     That  ii 
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the  only  case  in  which  a  Court  of  Equity  can  interfere  widi 
the  consequences  of  a  legcd  merger.  But  there  is  another 
case  arising  out  of  such  settlements^  in  which  no  legal  mer* 
ger  takes  place,  and  a  Court  of  Equity  considers  the  trusts 
preserved  or  discharged,  on  fair  equitable  principles.  Where 
the  inheritance,  instead  of  descending  on  the  trustee  of  the 
term,  has  descended  on  the  cestuy  que  trusty  for  whose  be- 
nefit the  trust  was  created.  It  there  holds  the  trust  preserr* 
ed  or  discharged,  according  to  the  intention  of  the  cestyy 
que  trust  J  and  if  no  intention  be  expressed  cf  indicated,  or 
£rom  want  of  capacity  cannot  be  permitted,  it  then  piesumes 
an  intention  from  the  party's  interests.  This  is  the  result 
of  all  the  cases. 

The  same  is  the  doctrine  where  equity  of  redemption 
comes  to  belong  to  the  same  person  who  owns  the  legal  es- 
tate as  mortgagee,  or  assignee  of  the  mortgagee.  He  has 
an  equitable  and  a  legal  interest  in  the  same  lands,  and  both 
entirely  under  his  control.  If  he  has  any  wish  or  object  for 
keeping  alive  and  distinct  the  equitable  estate,  he  has  a  right 
to  do  it,  no  doctrines  of  legal  merger  ipterfering^  which 
works  all  its  effect  by  operation  of  law,  neither  consulting, 
nor  permitting  the  intention  of  the  owner  to  be  at  all  re- 
garded. As  in  the  cases  of  trust  terms,  if  no  intention  be 
manifested  by  acts,  the  Court  of  Equity  will  presume  it 
from  the  interest  of  the  party,  and  where  he  has  manifested 
no  intention,  and  there  is  no  interest  or  reason  to  keep  it  up, 
it  will  be  held  that  the  trust  is  extinguished.  This  doctrine 
(rj  }8  Vefc  is  very  clearly  illustrated  in  Forbes  v.  Moffatt,{r) 
984, 3P0.  g^^  ^j^jg  extinguishment,  in  its  principles,  not  only  differs 

from  the  law  of  legal  merger  in  the  circumstance  that  the 
intention  of  the  party  is  paramount,  but  also  in  this,  that  a 
legal  merger  having  once  taken  place  cannot  be  undone,  and 
the  estate  revived,  but  the  party  controlling  the  trust  and 
equitable  estates,  may  change  his  inclinations  and  resolu- 
tions as  often  as  he  pleases,  until  some  right  of  a  third  per* 
son  shall  be  so  created  and  vested  as  to  make  it  inequitable 
that  he  should,  in  future,  change  his  intentions.  The  impos- 
sibility of  opening  a  merger  at  law  is,  because  it  is  produced 
faj^  operation  of  law,  regardless  of  any  one's  intention.    The 
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reason  why  in  Equity  it  is  in  the  power  of  the  owner  of  the    alb  ant, 
two  inteAsts,  to  change  his  intentions,  while  no  vested  in-     ^^^  ^^^' 


terest  of  any  third  person  is  involved,  is,  that  every  thing       Jame« 
depends  on  his  will ;  and,  like  his  testament,  he  may  change       Morey. 
it  to  answer  new  views,  or  perhaps  new  family  exigencies. 
A  legal  merger  takes  place,  eo  instanti  the  two  estates 
unite — it  cannot  be  stopt — it  cannot  be  undone.    But  there 
is  no  precise  or  given  time  within  which  the  owner  of  the 
two  interests  must  elect  whether  they  shall  continue  sepa- 
rate or  unite.    In  Forbes  v,  Moffatt^  the  question,  after  the 
death  of  the  party  so  situated,  was  tested  and  discussed  by  all 
the  acts  of  his  life  for  ten  years.    In  Powell  v.  Morgan^{s)  90. 
the  question  was  decided  by  the  l<ist  will  of  the  person  so 
situated,  and  so  in  Thonuts  et  ux.  v.  Keymish,(t)  ^^^ 

From  this  complete  control  of  the  owner,  another  princi- 
ple follows,  peculiarly  applicable  to  this  case.  When  the 
party  is  doing  any  act  which  would  be  a  cheat  or  a  fraud 
upon  a  third  person,  if  the  two  interests  were  not  kept  se- 
parate, or  vice  versa  if  they  were  not  combined.  Equity  will 
control  his  will  to  commit  a  fraud,  and  will  force  him  to  do 
what  he  has  a  right  to  do,  so  that  he  shall  not  cheat  a  third 
person ;  and  that  third  person  having  acquired  a  vested 
right,  the  mutability  of  the  owner's  intention  is  fixed  by  it. 

The  question,  what  is  for  the  owner's  interest  ?  seems 
to  me  not  to  arise,  unless  where  its  examination  is  necessa- 
ry for  the  purpose  of  presuming  an  intention,  where  one  has 
not  or  could  not  be  expressed  by  the  owner  of  the  two  inte- 
rests. In  this  case,  however,  although  the  acts  of  Wattles 
have  superseded  the  necessity  of  examining  as  to  what  his 
interests  would  be,  it  may,  without  injury  to  us,  be  resorted 
to.  He  had  a  clear  and  most  direct  interest,  in  keeping  the 
two  estates  separate. 

In  this  case,  the  equity  of  redemption  could  only  sink  un- 
der the  presumption  that  Wattles  intended  to  consider  the 
trust  entirely  discharged.  If  so,  then  he  could  recover  no 
part'of  it  from  Sabin's  proportion  of  the  mortgaged  proper- 
ty ;  and  as  Sabin  would  have  contribution  against  Wattles^ 
share,  the  consolidation  of  the  two  interests  cannot  be  pre- 
sumed, unless  it  appear  that  he  intended  to  exonerate  Sabin's 
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ALBANY,    share  of  the  land  from  all  liability  to  the  IncumbraDce.     0th- 
^*^^^^'    erwise  the  separation  of  the  two  interests  must  ciist  both 
James       for  his  and  Sabin's  benefit.    But  further,  that  property  was 
Morey.       *  lawful  fund  by  which  Wattles  liiight  raise  money.(u)    It 
is  asked  why  he  did  not  mortgage  anew  for  that  purpose, 
▼.  WiUard,  4  what  he  bought  in  ?    The  answer  is  obvious,  because  then 
John.  Rep.  41.  j^^  could  only  have  mortgaged  three-fourths  of  tlie  whole. 
Then,  suppose  the  appellant,  or  any  other  person  dealing 
with  him  for  a  loan,  and  even  (what  was  not  the  case  here) 
acquainted  with  his  purchasing  under  the  sheriff's  sale,  but 
knowing  or  believing  that  he  could  separate  or  unite  the  two 
estates  according  to  his  interest  or  pleasure;  what  would 
be  the  views  of  the  parties?    "Mr.  Wattles,  you  want 
$12,000 ;  if  you  assign  me  the  Johnson  mortgage,  as  it  co- 
vers the  one-fourth  purchased  in  by  Sabin,  I  have  no  ob- 
jection on  that  security  to  lend  you  to  the  full  amount ;  but 
if  you  choose  to  consider  the  equity  of  redemption  as  mer- 
ged in  the  legal  estate,  and  to  give  me  a  new  security,  then 
you  can  only  give  me  a  security  on  the  three-fourths  purcha- 
sed by  you.     I  cannot  lend  you  on  that  security  at  the  very 
utmost  more  than  $9000."    Indeed,  in  this  very  case,  it  is 
manifest,  that  if  it  was  supposed  Wattles  could  only  give  a 
security  on  his  own  three-fourths,  it  never  would  have  been 
accepted  by  the  appellant. 

It  was  then  clearly  for  his  benefit  that  the  two  interests 
should  continue  disunited.  What  were  his  intentions  ?  No 
expressions  used  by  him  which  had  relation  to  the  pretend- 
ed deed  to  him  from  Johnson,  can  apply  to  this  point.  If 
there  ever  was  any  such  deed,  it  was  a  cover  for  Johnson 
against  his  creditors,  and  it  is  not  pretended  that  Johnson 
was  ever  dispossessed  in  consequence  of  it. 

The  only  important  expressions  as  to  his  intention  are  af- 
ter the  sheriff's  sales,  and  before  the  transaction  with  the 
appellant.  I  have  already  said,  that  if  they  expressed  the 
clearest  intention,  he  had  a  right  to  alter  it,  for  the  purpose 
of  effecting  this  transaction.  They  do  not,  however — ^they 
only  express  the  simple  fact,  that  he  had  the  control  of  both 
interests,  and  could  do  what  he  pleased,  that  is,  whatever 
his  intention  might  lead  him  to  do,  with  the  property.    What 
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ihat  should  be  was  not  determined  till  he  came  to  actual    Albany, 
dealing  about  one  or  both  of  the  interests.    This  first  occur-     Pec  1823. 


red  with  the  appellant.    Do  not  his  acts  here  sufficiently       Jame« 
show  his  intention  to  keep  them  separate,  to  raise  more  than       Morej. 
he  could  by  letting  the  equity  of  redemption  sink  and  mak- 
ing a  new  mortgage  of  only  three-fourths  of  the  whole  ? 
The  Chancellor  in  discussing  this  question  of  the  extin- 
guishment of  the  equity  of  redemption  says,  "  it  is  preserv- 
ed only  when  the  intention  of  the  party  is  distinctly  declar- 
ed at  the  time."(v)    What  time?    "Or  where  something  («)6Johii.ClL 
just  and  beneficial  requires  the  charge  to  be  preserved."(i£?)     (^)  m! 
Now  can  any  thing  be  more  just  or  Iwneficial  than  to  pre- 
vent the  commission  of  fraud  ?    The  Chancellor  looking 
only  at  one  side  of  the  question,  and  therefore  looking  only 
at  one  fraud,  says.(x)  "  I  believe  there  is  no  instance  to  be     («)  Id.  494. 
found,  in  which  the  charge  has  ever  been  kept  on  foot  by 
the  Court,  when  third  persons  have  been  invited  to  deal 
with  the  party  on  the  legal  presumption  of  merger,  and  when 
a  fraud  would  be  committed  if  the  merger  was  not  permit- 
ted to  operate  according  to  the  principles  of  law."    May  not 
this  be  turned,  where  a  fraud  would  be  committed  if 
the  union  were  held  to  have  taken  place.    Again  he  says^)      (y)  Id 
the  doctrine  of  Forbes  y,  Moffatt,  is,  "  that  a  person  entitled 
to  an  estate  subject  to  a  charge  for  his  own  benefit,  may,  if 
he  choose,  take  the  estate  and  keep  up  the  charge."    If  he 
can  do  so,  should  not  he  be  forced  to  do  so,  where  doing 
otherwise  would  be  to  practice  a  fraud?  and  in  the  same 
way,  would  not  doing  an  act  which  would  otherwise  be  a 
fraud  on  a  third  person,  be  doing  something  by  him  to 
keep  the  charge' on  footi 

At  this  time,  no  one  but  Wattles,  and  the  appellant  had 
any  interest  in  the  matter.  The  very  assignment  for  value, 
therefore,  fixed  the  rights  of  both.  After  that,  no  transac- 
tion between  Morey  and  Wattles  could  alter  or  impair  the 
appellanVs  rights.  And  I  cannot  but  think  (when  Wattles 
gave  that  much,  and  no  more,  and  when  it  is  confessed  that 
the  respondent  knew  of  the  appellant's  claim  to  its  full 
amoimt.  without  any  suspicion  of  its  invalidity,)  that  Wattles 
only  intended  to  convey  to  the  respondent  an  interest  as 
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ALBANT,    second  mortgagee  in  the  equity  of  redemption ;  and  that 
^^^  ^^^'    Morey  did  not  contemplate  deriving  his  own  security  out  of 
Junes       more. 

Moray.  Bu^  ^  ^^  ^^^  could  not  be  supposed  to  assign  the  old 

mortgage  ;  as  it  certainly  conveys  to  the  appellant  (which  I 
shall  now  assume)  the  legal  estate,  and  subjects  it  to  a  con- 
dition of  redemption,  on  payment  of  a  certain  sum  of  money, 
the  payment  of  the  full  consideration,  will  make  it  operate 
in  some  way^  to  the  appellant's  benefit.  Could  Wattles  con- 
tend that  such  a  deed,  on  full  consideration,  was  a  mere 
nullity?  As  to  him,  and  those  deriving  under  him,  there- 
fore, if  it  cannot  operate  more  favorably  for  the  appellant, 
it  must  be  regarded  as  a  new  mortgage*  That  certainly 
was  not  the  thing  contemplated  by  the  parties,  and  there 
were  no  laches  in  not  recording  it  as  such.  But  suppose 
that  law  applicable  to  it ;  Morey  neither  registered  his  deed 
nor  defeasance,  and  the  case  would  come  entirely  within 
(s)  9  John,  that  of  Berry  v.  Mutual  Insurance  Company. {z)  I  must 
Ch.  Rep.  612.  ^^^^  ^^^  ^^^^  ^^y  on  the  reasoning  in  the  report  of  that  case. 

If  that  be  law,  our  first  mortgage  has  then  the  preference, 
and  must  be  first  satisfied. 

But,  secondly,;  setting  the  assignment  of  the  mortgage 
aside,  he  undoubtedly  knew  of  the  judgment  docketed  12th 
Nov.  1818.  Whether  he  knew  of  it  or  not,  if  the  specifica- 
tion be  good,  it  binds  the  property.    The  decision  in  Law- 

(tf)  16  John,  less  V  Hackett^{a)  goes  beyond  the  statute,  and  is  unsound. 

(i)  5  John.  The  Chancellor's  decision  in  Brinkerhoff  v.  Marviny{b) 
Ch.  Rap.  390.  ^j^g  clearly  made  only  in  conformity  to  that  of  the  Supreme 
Court.    The  consequences  of  that  decision  were  the  repeal 
of  the  law  itself 

But^  thirdly*  If  the  specification  be  not  good,  that  does 
not  make  the  judgment  void  and  a  nullity,  as  is  alleged.  Sup- 
posing a  mortgagee  to  be  a  purchaser  within  the  meaning 
of  the  act,  yet  he  must  also  be  bona  fide,  and  for  valuable 
consideration.  These  two  expressions  are  not  synony- 
mous ;  for  then  the  law  would  have  simply  said,  "  purchas- 
ers for  a  valuable  consideration  ;^'  but  in  addition  to  their 
being  purchasers  for  a  valuable  consideration,  they  must  be 
bona  fide  purchasers.    That  expression  cannot  apply  as  be* 
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tween  seller  and  purchaser,  for  there  the  payment  of  the  Tal-> 

uable  consideration  operates  every  thing.    The  expression 

btmafide  must  relate  to  the  good  faith  and  honesty  of  the 

transaction  with  regard  to  the  rights  or  interests  of  third 

persons,  who  have  antecedent  claims ;  the  first  and  most 

conspicuous  of  whom  is  the  judgment  creditor.    The  law 

does  away  the  obligation  of  the  purchaser  to  khow  and  be 

bound  by  the  judgment,  merely  because  docketed.    It  doe0 

away  the  effect  of  that  notice,  but  it  preserves  the  effect  of 

achial  knowledge^  by  force  of  the  words  bona  fide*    The  do&< 

trine  is  quite  false,  that  a  man  might  say  to  the  judgment 

creditor,  <'  I  know  you  have  a  judgment,  but  your  specifica- 

tion  is  defective,  and  I  will  buy.^    Suppose  a  man  whosaix^ 

the  inventory  and  valuation  made,  saw  the  goods  sold,  wlt4 

present  at  the  bargain,  and  saw  the  bond  and  warrant  given 

for  them,  and  the  judgment  entered  up :  would  it  be  toler* 

ated  that  he,  finding  some  fault  in  the  specification,  should 

buy  the  land  he  knew  was  intended  to  be  covered  by  the 

judgment,  and  then  claim  to  be  a  bona  fide  purchaser  ?{c)     (e)  ikmUm 

3.  But  the  equities  being  equal,  it  is  also  a  serious  point  Jihn  gfe. 
to  consider,  who  has  the  legal  estate  ?  for  then  ccBteris  par- 
ibusj  a  Court  would  not  take  the  legal  estate  away  from  the 
person  having  it.  The  respondent's  counsel,  i^gardless  of 
the  priority  of  our  transaction,  and  assuming  the  monstrous 
position,  that  as  between  Wattles  and  us,  the  deed  fof 
which  a  consideration  of  $9000  was  giyeUjpctssed  nothing j 
tfiough  Wattles  had  then  a  right  to  pass  every  thing,  have 
taken  for  granted  that  Wattles'  deed  to  Morey  gave  him  the 
legal  estate.  But  it  certainly  did  not ;  for  Wattles  had  not 
then  the  legal  estate  in  himself  to  pass  over.  He  had 
parted  with  it  to  the  appellant,  and  whatever  trust  (if  any) 
the  appellant  can  be  affected  with,  he  has  still  the  legal  es^ 
tate.  Morey  has,  indeed,  acquired  the  possession — how? 
but  as  a  mere  tenant.  Wattles  and  Johnson  were  in  posses* 
sion ;  and  from  the  nature  of  a  mortgage,  were  in  as  ten-* 
ants  to  James,  the  interest  being  the  equivalent  of  the  rent 
In  Nov.  1818,  the  partnership  of  D^  Morey  &  Go^  commen-^ 
ced,  and  by  agreement,  Morey,  in  the  beginning  of  1819^ 
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ALBANY,    Went  into  possession  of  the  property,  and  shortly  after  John-* 
^^^  ^^^'    son  moved  off.  Morey  paid  r^nt  from  the  beginning,  nor  did 


James       his  deed  of  14th  June,  1819,  alter  his  situation.    He  contin- 

Moray.       ^^^  ^  tenant  still,  paying  rent,  and  has  charged  himself  with 

it  in  his  accounts  to  their  close,  down  to  16th  Sept  1820 ; 

and  even  if  he  should  be  allowed  to  hold  the  property,  he 

must  pay  rent  for  it  to  the  time  of  selling  it  under  the  de- 

(d)  This  re-  cTee{d)  (which  the  Chancellor  has  omitted  to  direct.)    He 

agreed  to  by  Oiust,  therefore,  be  considered  as  in  by  sub-tenancy  under 

coSl^"***  u  ^®  appellant.    His  possession,  which  accrued  before  the 

ante,  265.        14th  June,  1819,  and  always  continued  by  paying  rent,  is 

the  appellant's  possession,  and  he  cannot  now  be  permitted 

to  turn  that  into  an  adverse  possession,  destructive  of  the 

appellant's  rights,  which,  in  truth,  it  enured  to  fortify. 

That  he  cannot  be  permitted  to  hold  against  the  appellant ; 

and  the  question  recurs,  who  has  the  legal  estate  ? 

This  point  can  admit  of  no  dispute,  unless  the  idea  can 
be  tolerated  that,  as  between  Wattles  and  the  appellant,  the 
deed  of  the  9th  Nov.  1818,  for  a  valuable  consideration,  pass- 
*  ed  nothing  !  This  the  respondent's  counsel  contend  for,  with- 

out distinctly  avowing  it ;  but  they  say  it  does  not  transfer 
the  mortgage — it  does  not  make  a  new  mortgage — it  does  not 
convey  the  legal  estate,  discharged  of  any  equity  of  redemp- 
tion. What,  then,  did  it  do  on  the  10th  Nov.  1818,  and  who, 
on  that  day,  had  the  legal  estate  ?  It  is  said  not  to  pass  the 
absolute  estate,  free  of  equities,  on  account  of  the  recital  and 
the  habendum.  We  never  contended  it  did ;  but  only  said, 
that  was  a  consequence  of  their  doctrine,  that  the  equity  of 
redemption  was  inseparably  united  to  the  legal  estate; 
which,  if  true,  would  make  the  habendum  inoperative. 
Our  bill  was  filed  on  the  principle,  that  the  equity  of  re- 
demption continued ;  and  we  admit  the  habendum  is  evi- 
dence of  that  fact ;  but  the  habendum  does  not  purport  to 
enlarge,  diminish  or  alter  the  legal  estate  from  what  is 
(0  Vid.  poet,  given  in  the  premises  ;(e)  and  still  less  to  do  the  absurd  act 
^TOdworth*J  <^f  ^^'^S  ^^  entirely  away,  which  would  make  the  haben- 
dum itself  void.  What,  then,  in  a  deed  for  a  valuable 
consideration,  sufficient  to  make  valid  a  bargain  and  sale^ 
and  for  a  further  consideration,  set  forth  in  the  re- 
cital, of  securing   $9331,  is   the   effect  of  the   words, 
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**  grant,  bargain,  sell,  &c.  ?"(/)  But  they  say  the  limitation 
in  the  habendum  is  '*  as  fully  as  I  might  hold  and  enjoy 
the  same  by  virtue  of  the  mortgage  deed  within."(g')  Inde- 
pendent of  the  fact,  that  he  had  an  election  to  keep  up  the 
mortgage,  the  whole  of  his  own  legal  estate  was  derived  from, 
and  enjoyed  imder  that  very  deed  of  mortgage.  He  had 
the  legal  estate  against  Johnson  before  the  Sheriff's  sale. 
That  passed  nothing  to  him  or  Sabin,  but  the  equity  of  re- 
demption. After  Sabin  purchased  Johnson's  right,  title  and 
interest,  who  had  the  legal  estate  in  that  very  lot  he  bought  ? 
Wattles,  Under  what  did  he  enjoy  it  ?  Could  Sabin  have 
resisted  an  ejectment  brought  by  Wattles?  Test  the  legal 
estate  by  seeing  who  could  bring  ejectments.  If  Johnson 
had  obstinately  remained  in,  and  James,  from  non-payment 
of  interest,  had  determined  to  put  him  out,  who  should  be 
the  lessor  of  the  plaintiff?  If  Wattles  were,  could  not 
Johnson  nonsuit  him  by  the  production  of  the  assignment  ? 
if  the  appellant  were  the  lessor  of  the  plaintiff,  could  he 
be  nonsuited  because  the  legal  estate  still  continued  in  Wat- 
tles ?  Could  not  the  appellant  have  ejected  Sabin  ?  If  the 
appellant  had  gone  into  possession,  could  either  John* 
son,  or  Wattles,  or  Sabin,  have  ejected  him  ?  Clearly,  up 
to  the  14th  June,  1819,  as  against  all  the  world,  the  appel- 
lant had  the  legal  estate.  If  so,  how  could  the  deed  to  the 
respondent  from  Wattles,  on  that  day,  affect  his  legal  es- 
tate ?  Wattles  had  it  not  to  pass,  and  therefore  did  not 
pass  it.  If  the  appellant  had  brought  ejectment  against 
Morey,  showing  his  deed,  and  that  Morey  came  in  as  a  tenant, 
and  paid  rent  for  the  enjoyment  of  the  premises,  to  Wattles, 
whom  the  law  would  regard  as  the  appellant's  tenant, 
could  he  nonsuit  the  appellant  ?  On  the  other  hand,  if  the 
appellant  had  got  into  the  possession,  could  Morey  eject 
him  ?  All  these  positions  show  that  the  appellant  has,  and 
Morey  never  had,  and  could  not  have,  the  legal  estate. 

But  it  may  be  said,  why  not  leave  us  to  our  remedy,  at 
law  ?  That,  at  least,  the  Court  must  do  for  us,  if  they  cannot 
do  better.  But  to  do  that,  they  must  reverse  this  decree  ; 
for  how  can  we  be  left  to' our  legal  remedies,  when  the  de* 
ciee  directs  the  estate  to  be  sold,  and,  of  course,  our  legal 
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ALBANY,    rights  to  be  tarred.    That  objection,  however,  does  not  pre« 
^^^^^^-    vail  against  the  Court's  selling  for  our  benefit,  under  out 
JamM       mortgage,  as  in  eyery  case  of  a  moi^gcigee's  filing  a  foreclo- 
]^y,       sure  bill,  be  necessarily  has  the  legal  estate,  which  he  might, 
as  such,  enforce  at  law ;  but  he  comes  into  Equity  to  have 
the  property  so  sold  as  to  extinguish  every  claim  to  redeem 
in  favor  of  the  purchaser  under  the  decree,  and  that,  is  the 
proper  course  wherever  any  one  claims  the  benefit  of  a  trust 
or  equity,  which,  on  pa3rment  of  the  money  secured  by  the 
legal  estate,  the  owner  is  desirous  of  having  extinguished. 
4  But  supposing  it  possible  to  decide  all  the  previous 
points  against  us,  it  still  remains  to  inquire,  whether  all  the 
objects  for  which  the  mortgage  was  made  to  the  respondent 
and  for  which  he  may  be  entitled  to  a  preference  over  the 
appellant,  have  not  been  so  far  accomplished  as  that  he  can 
no  longer  interpose  any  impediment  to  the  appellant's  enfor- 
cing his  remedy  ? 

The  objects  for  which  the  mortgage  of  this  property  to  the 
respondent,  and  the  assignment  of  Wattles'  interest  in  the 
partnership  stock  were  made,  are  set  forth  by  the  respondent, 
in  his  answer.  They  are  the  Auburn  note  and  the  Wattles 
and  Granger  debts.  The  respondent  no  where  avers  that 
there  was  even  any  parol  agreement  between  him  and  Wat- 
tles, that  these  securities  should  extend  to  any  other  debts 
or  transactions*  He  insists  on  no  such  thing  in  his  answer, 
but  simply  says  that  he  holds  possession  under  and  by  virtue 
of  his  deed,  as  a  security  for  the  balance  due  him  from  Wat- 
tles, That  must  be  referred  to  the  balance  due  under  the 
only  agreement  he  has  stated,  or  that  any  witness  has  pre- 
tended to  state,  to  wit,  to  secure  for  the  note  and  the  Wattles 
and  Granger  debts.  If  he  had  a  preference  under  his  mort- 
gage, and  any  such  balance  were  due,  his  right  of  retaining 
pro  tantOf  might  be  insisted  on.  But  it  will  not  be  contended 
that  the  partnership  property  assigned  was  not  fully  adequate 
to  pay  them.  And  if  the  respondent  did  not  claim  to  hold 
against  the  appellant  for  other  purposes,  there  would  now  be 
no  room  for  controversy.  As  he  never  bargained  for  it,  if  he 
cannot  do  so,  he  has  lost  nothing,'  on  the  faith  of  which  he 
ever  gave  any  credit ;  and  if  he  can  do  it,  he  deprives  the  ap* 
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pellant  of  a  security  for  which  he  unquestionably  agreed  and 
paid.  The  Chancellor  has  supported  his  right  to  do  so,  on 
the  ground  of  a  parol  agreement  between  Wattles  and  him, 
to  sell  the  property,  (in  which,  observe,  the  appellant's  lien 
was  always  kept  in  view,  and  its  discharge  made  an  essen- 
tial stipulation,)  and  that  was  in  a  great  degree  performed 
by  the  respondent.  Now  suppose  that  the  fact  still,  how 
can  it  affect  the  vested  rights  of  the  appellant  His  judg- 
ment was  perfected  the  21st  August,  1819 ;  and  although 
it  might  not  reach  the  interest  acquired  on  the  antecedent 
14th  Jmie,  that  is,  to  secure  the  note  and  the  Wattles  and 
Oianger  debts,  yet  it  would  undoubtedly  be  a  prior  lien  on 
any  interest  he  might  acquire  by  the  subsequent  agreement 
to  purchase,  which  only  took  place  in  Dec.  1819.  How  is 
it  possible  that  the  breaking  off  that  agreement  can  justify 
the  respondent's  retaining,  for  simple  contract  debts  of  Wat- 
tles, contracted  after  the  appellant's  judgment  had  become 
perfect,  and  a  lien  on  the  property  ?  Besides,  whatever  the 
respondent  may  have  done  under  that  partial  agreement,  it  is 
clear  he  abandoned,  and  wanted  to  get  rid  of  it.  Yet  the 
Chancellor  goes  on  and  says,  "  he  was  dealing,"  ifcc,  "  with- 
out any  notice  of  the  assignment,  or  that  any  claim  was  still 
existing  under  it ;"  but  he  certainly  knew  of  the  judgment, 
which,  on  the  antecedent  21st  August,  was  made  an  unques- 
tionable lien  on  the  property ;  and  can  he  have  priority 
to  the  lien  of  this  judgment?  Even  where  the  mortga- 
gee may  tack  a  subsequent  debt  against  the  mortgagor,  his 
heir  or  beneficial  devisee,  he  cannot  do  it  against  creditors, 
or  trustees  for  creditors,  or  other  persons  entitled  for  a  valua- 
ble consideration.(A) 

The  Chancellor  goes  on  laying  down,  but  not  applying 
the  doctrine  correctly,  that  ii  may  be  unobjectionable,  "  if 
no  intervening  right  exist  to  prevent  the  application  of  the 
rule ;"  but  he  does  not  seem  to  advert  that  a  judgment  per- 
fected on  the  21st  Augus^  was  such  an  intervening  right ; 
and,  in  the  same  way,  totally  forgetful  of  that  judgment,  he 
goes  on  and  says,  "  here  the  plaintiff,  imder  the  circumstan- 
ces, has  no  right  to  complain,  considering  what  kind  of  se- 
curity he  took,  and  from  whom,  and  that  notice  of  the  as- 
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ALBANY,    signment  was  not  given  until  long  after  the  accounts  wei^ 
Dec.  1823.    closed."    Suppose  all  tliat  true  and  pertinent,  why  is  our 


James        judgment,  made  perfect  on  the  21st  Aug.  1819,  disregarded 

Moray.       or  overlooked  ?(t) 

But  even  if  any  of  those  simple  contract  debts  could  af- 
paragraph  but  ^^^^  ground  for  retaining  possession,  what  would  they  be? 
two  of  Judge  Certainly  not  those  contracted  before  the  14th  June,  1819, 

Woodworth's     -       ,  ,      - 

opinion,  pott  for  they  would  have  been  specified,  as  well  as  the  Auburn 
bank  note  and  W.  and  G's.  debts,  if  it  had  been  the  inten- 
tion of  the  parties ;  and  as  the  parties,  at  the  time,  excluded 
them,  it  is  impossible  to  include  them  now. 

Neither  can  any  simple  contract  debts,  after  our  judgment 
was  perfected  on  the  21st  August,  1819,  gain  a  preference 
over  its  lien,  either  with  or  without  any  agreement  to  which 
the  appellant  was  not  a  party.  Then  it  could  be  only  those 
in  the  intermediate  spiice  between  19th  June  and  21st  Au- 
gust, 1819. 

The  facta      WooDwoRTH,  J.    On  the  17th  June,  1817,  Caleb  John- 

stated. 

«on  gave  a  mortgage  to  James  O.  Wattles,  to  secure  the  pay- 
ment of  $12,000.  On  the  2d  August,  1817,  a  judgment  was 
docketted  in  favor  of  Wattles  against  Johnson  for  $2000. 
Executions  issued  on  this,  and  three  other  judgments,  (all 
subsequent  to  the  mortgage,)  and  on  the  20th  April,  1818, 
the  mortgaged  premises  were  sold  in  separate  parcels.  Wil- 
liam H.  Sabin  purchased  the  first  parcel  for  $205,  which, 
at  the  time  of  sale,  was  worth  $2000.  Wattles  purchased 
the  residue  at  $440. 

The  value  of  the  mortgaged  premises  appears  to  have 
been  somewhere  between  $6000  and  $10,000.  Deeds  were 
executed  by  the  Sheriff  to  the  purchasers. 

Reuben  West  testified,  that  before  the  close  of  the  sale,  he 
heard  Wattles  publicly  say,  he  had  a  mortgage  on  the  pro- 
perty, executed  by  Johnson. 

Several  other  witnesses  testify,  that  they  were  present, 
and  heard  no  claim  set  up  under  the  mortgage.  It  is  in 
proof,  that  before  the  sale.  Wattles  at  different  times,  stated 
that  Johnson  had  given  a  quit  claim  deed  of  the  premises. 
This  evidence,  howevor,  is  insufficient  to  establish  a  release : 
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^t  was  so  considered  by  the  Chancellor,  and  was  not  pressed 
on  the  argument.  After  the  sale,  Wattles  repeatedly  de- 
clared he  had  purchased  the  equity  of  redemption,  and  that 
his  title  to  the  property  was  then  complete.  Notwithstand- 
ing these  declarations,  it  is  very  evident  he  did  not  consider 
the  mortgage  extinguished.  Nicholas  P.  Randal  testified, 
that  after  the  sale  he  asked  Wattles,  why  he  let  Sabin  bid 
off  the  property  for  so  small  a  sum?  he  answered  that  Sa- 
bin would  be  glad  to  give  it  up,  as  be  had  enough  upon  it 
to  induce  him  to  do  so.  Randal  believes  that  the  mortgage 
was  mentioned  as  the  incumbrance  on  the  property.  What- 
ever may  have  been  the  opinion  of  Wetttles  as  to  the  then 
state  of  his  title,  it  is  apparent  he  did  not  consider  the  mort- 
gage a  mere  caput  mortuum,  but  a  valid  security. 

On  the  9th  Nov.  1818,  Wattles  for  the  consideration  of 
$9331  assigned  the  bond  and  mortgage  of  Johnson  to  the 
appellant,  and  covenanted  that  there  was  due  $12,000.  On 
the  same  day,  for  the  purpose  of  giving  additional  security^ 
he  executed  a  bond  and  warrant  of  attorney  to  confess  a 
judgment,  which  was  docketed  on  the  12th  Nov.  1818.  On 
the  21st  August,  1819,  an  amended  specification  was  filed. 
On  the  26th  May,  1818,  Sabin  assigned  all  his  right  and  ti^ 
tie  in  the  mortgaged  premises  to  Wattles.  On  the  14th  June, 
1819,  Wattles  quit  claimed  the  premises  to  the  respondent, 
for  the  allegecf  consideration  of  $10,000.  The  deed  though 
absolute  in  its  terms,  was  given  to  secure  the  respondent 
against  a  note  of  $5000,  and  a  bond  of  indemnity  executed 
to  Amos  P.  Granger.  As  additional  security.  Wattles  made 
an  assignment,  dated  June  14th,  1819,  of  his  share  of  the 
partnership  goods  and  effects  in  the  firmed  D«  Morey  &  Co., 
and  also  all  the  personal  prq)erty  belonging  to  him,  then  at 
their  distillery,  ashery,  store  and  shop  in  Onondaga.  Un- 
der this  assignment  the  respondent  became  entitled  to,  and 
actually  received  a  large  amount  of  merchandize,  with  other 
articles,  which  constituted  a  fund,  to  be  applied  to  the  par- 
ticular objects  specified' in  the  assignment.  What  the  result 
would  be  on  an  account  taken,  cannot  at  present  be  particu^ 
Uurly  ascertained,  nor  is  it  material  to  inquire,  if  the  appel-* 


ALBANY, 
Dec.  1823. 

James 
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ALBANY,    lant  is  entitled  to  hold  the  mortgaged  premises  to  satisfy  his 
^^^'    claims. 
James  The  appellant  appears  to  be  a  ftiir  purchaser  of  the  bond 

Morey.       ^^^  mortgage ;  John  Meeker  was  justly  indebted  to  him  in 
$9331,  for  goods  sold;   Wattles  assumed  the  debt,  and 
waiafairpur-  Meeker  was  discharged.    As  a  consideration  for  this  res- 
^Mr  of  the  ponsibility,  Wattles  received  from  Meeker  a  lai^  amount 
mortgage.        in  goods,  which  afterwards  passed  to  the  firm  of  Morey  & 
Co.     The  bond  and  mortgage  were  taken  in  the  regu- 
lar and  ordinary  course  of  business.    Nothing  like  unfair- 
ness is  discoverable,  and  the  appellant  dealt  with  the  mort- 
gagee on  equal  terms.    The  assignment  was  not  a  siispicious 
instrument,  as  his  honor  the  Chancellor  seems  to  consider  it 
Such  a  conclusion  casts  a  shade  over  the  transaction,  at 
variance  with  its  real  character. 
Whether  par-      The  most  important  question  is,  whether  the  purchase  of 

chaaft  hy  inort*  _ 

gagee,  of  eqni-  the  equity  of  redemption,  by  uniting  the  equitable  and  legal 
Son*^  'mOTwa  ®^^^J  created  a  merger,  and  thereby  prevented  the  mort- 
eqoiubie,    in  gagee  from  setting  up  the  mortgage  as  a  subsisting  security. 
^M«^niie.      ^^^  ^^  ^^>  *^'  wherever  a  greater  estate  and  a  less  co- 
incide and  meet  in  one  and  the  same  person,  without  any 
intermediate  estate,  the  less  is  immediately  annihilated,  or 
in  the  law  phrase,  is  said  to  be  merged,  that  is,  sunk  or 
drowned  in  the  greater.    (2  Black.  Com*  }77.    3  Lev.  437. 
2  Rep.  60,  61.) 
Semb,  Where      I  have  not  met  with  any  case  where  the  question  of  mer- 
Md  X"t2ie  8^^  ^'^s  raised,  on  the  union  of  part  of  the  equitable  and  le- 
estate    unite,  gal  interest ;  yet  do  not  perceive  any  valid  objection  to  allow 

the  latter  may  « 

he  merged  pro  it  pro  tanto, 

'wh  th  th  ^^^  inquiry  now  is,  does  the  doctrine  of  mei^r  apply? 
doctrine  of  In  Jackson  v.  Hull^  (10  John.  481,)  the  mortgagee  obtained 
SST'  ^  judgment,  and  on  execution,  the  equity  of  redemption  was 
sold  to  a  purchaser  for  less  than  the  debt.  In  an  ejectment 
by  the  mortgagee,  to  recover  the  premises,  the  Court  con* 
sidered,  that  the  sale  was  only  of  the  residuum  of  interest, 
remaining  in  the  mortgagor,  after  the  execution  of  his  mort- 
gBLge,  and  that  the  mortgagee  was  entitled  to  recover. 

Mergen  nerer  -^     *  .      «««^^  «...■•»,  j. 

favored      h^      In  Co.  Lit.  338  b.  It  IS  said,  '<  mergers  were  never  fist* 
^^Mi^  ^^  vored  in  Courts  of  law,  and  still  less  in  Courts  of  Equity." 
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They  are  never  allowed)  unless  for  special  reasons^  and  then  Albany^ 
only  to  preserve  the  intention  of  the  parties.  (15  Tin.  362,  ^^-  '^^- 
(A.  6.)  Phillips  V.  Phillips,  (1  P.  Wms.  41.)  James 

Where  there  is  a  union  of  rights,  equity  will  pi^eserve       Morovi 
tfiem  distinct  if  the  intention  so  to  do,  is  either  express  or 
impUed.    (4  isrown,  C.  C.  403.)    The  distinction  stated  by  JSu^aiitSS 
Lord  Hardwicke  is,  that  when  the  owner  of  the  fee,  in  which  where   inteu- 
the  charge  would  otherwise  merge,  manifests  his  intent  that  tlu»n'!it.    *^^ 
the  charge  should  subsist,  his  intent,  if  clear,  shall  prevail. 
(Chester  v.  Willis^  Ambler,  246*    2  FonbL  169,  n.  a.)    In 
Qmipton  Vi  Oxenden,  (2  Tes.  Jun.  264,)  Lord  Thurlow  ob* 
serves,  "  it  is  a  clear  principle,  both  at  law  and  in  equity 
that  where  there  is  a  confusion  of  rights,  where  debtor  and 
creditor  become  the  same  person,  there  is  an  immediate 
merger,  but  that  equity  will  preserve  the  rights  distinct,  ac- 
cording to  the  intent  express  or  implied.    Wherever  it  is 
more  beneficial  for  the  person  entitled  to  the  charge  to  let  i^  ^^1,^*^1 
the  estate  stand  with  the  incumbrance  upon  it,  than  to  take  tinct  is  benefit 
it  discharged  of  the  incumbrance,  that  circumstance  will  this  will   in' 
hat-e  a  controline  influence  in  deciding  on  the  implied  fl"?nce  in  de- 

°  or  ciding    on  in-* 

intent."  The  argument  on  both  sides  seems  to  have  pro-  tent 
ceeded  in  accordance  with  these  principles ;  the  respondent 
contending  that  Wattles  had  imiformly  manifested  his  inten- 
tion to  consider  the  mortgage  merged,  by  declaring  himself 
the  absolute  owner  of  the  premises  piurchased  at  the  She^^ 
riff's  sale. 

The  offer  of  Wattles  to  sell  as  absolute  ownef,  and  his  de- 
clarations prior  to  the  assignment  of  the  mortgage  to  the  ap^ 
pellant,  are  supposed  by  the  respondent's  counsel  to  be  de* 
cisive  on  this  question ;  btit  t  apprehend  they  ought  not 
to  be  viewed  in  that  light    Whatever  opinion  Wattles  tnay      ^     , 
have  formed  on  the  question  of  law  under  discussion,  it  is  not   ^wnsider 
perfectly  clear  he  did  not  consider  his  mortgage  extinguished,  **"ti-"2^^ 
for  unmediately  after  the  sale  he  speaks  of  the  mortgagee,  as  His    condnet 
the  incumbrance  relied  on  to  induce  Sabin  to  give  up  his  pur-  J^"^^  oJ^'Sii 
chase.    He  may  have  declated  that  he  was  the  owner,  but  heid- 
in  making  out  his  right  to  that  character,  he  evidently  did  not 
lose  sight  of  an  existing  mortgage,  and  considered  it  as  form; 
ing  a  part  of  his  title.    Whether  he  had  correct  legal  notions 
on  this  question  is  perfectly  immaterial  \  the  point  is,  did  be 

Vol.  n.  37 
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ALBANY,    declare  or  intend  to  declare  that  the  mortgage  was  ex- 
^^  ^^^'     tinguished?    If  he  did  not,  the  proof  is  defective.    His  view 


James  of  Ownership,  we  must  understand,  as  consistent  with  a  valid 
Moroy.  incumbrance  by  way  of  mortgage.  His  declarations  were 
substantially  correct,  at  least,  so  -far  as  any  purchaser  could 
have  an  interest;  and,  admitting  the  mortgage  was  not 
merged,  yet  Wattles,  having  an  election  to  treat  it  in  that 
manner,  might  well  offer  to  convey  a  good  title ;  for  the 

HBu  ho  COD*  .a 

Yeyed  in  fee,  moment  he  executed  a  conveyance  of  the  fee  simple  of  the 
^e  extS-  ®®^^>  ^^^^  ^^^  election  having  been  carried  into  effect,  the 
gnished  mort-  purchaser  would  acquire  a  good  title,  and  the  mortgage  be 
^^^'  extinguished.    No  fraud  would  be  committed;  for,  until 

Wattles  acted,  his  declarations  were  indifferent.    Until  there 
was  some  person  in  interest,  no  one  had  a  right  to  complain, 
whether  he  represented  himself  as  owner,  or  rested  on  the 
mortgage  as  a  valid  security.     Whatever  Wattles  may  have 
said,  one  fact  of  decisive  importance  is  conceded — no  in- 
dividual obtained  any  interest  or  claim  upon  the  premises, 
from  the  20th  April,  1818,  when  the  sale  took  place,  until 
the  9th  November  following,  when  the  assignment  to  the 
appellant  was  made. 
Other  facts      But  there  are  other  facts  in  this  cause,  which,  on  the 
ii^A^^idea^'of  supposition  that  Wattles  was  of  sane  mind,  are  irreconcila- 
merger.  blc  with  the  idea  of  merger.    That  portion  of  the  premises 

bought  by  Sabin  was  worth,  unincumbered,  $2000 ;  it  was 
bid  off  for  S205.  Would  the  mortgagee  stand  by  and 
permit  this  purchase,  if  resort  could  not  be  had  to  his  mort- 
gage? Could  he  have  so  intended  ?  Certainly  not.  When 
he  purchased  the  residue  himself,  did  he  intend  that  the 
mortgage  should  merge  thus  far,  and  take  his  chance  of 
establishing  its  validity  as  to  the  portion  purchased  by  Sabin  ? 
I  apprehend  not.  His  security  and  interest  concurred,  in 
suffering  the  charge  to  remain.  Besides,  it  is  in  proof  that 
the  mortgaged  premises  were  not  equal  in  value  to  the 
amount  due. 
If  moitgu^      Tf  tlie  mortgage  is  extinguished,  on  the  principle  of  mer- 

bond    cannot  What,  then,  becomes  of  the  bond  ?    If  the  mortgage  is  sat- 

**  ^^        isfied,  it  is  declared  that  the  bond,  given  as  collateral  se- 

ciuity,  shall  also  be  void.    Could  Wattles  have  intended 
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to  abandon  all  claim  to  the  residue  ?   and  if  not,  did  he    albany, 
against  his  interest,  intend  that  a  merger  should  take  place 
and  unnecessarily  risk  the  issue  of  the  question,  whether       Jamei 
Johnson  was  any  longer  holden  on  the  bond  ?  Moray. 

But  if  Johnson  was  not  exonerated,  what  is  to  be  the  ^.«  ^ 
tneasure  of  recovery?  How  is  it  to  be  ascertained?  to  balance. 
If  entitled  to  relief  when  prosecuted  on  the  bond,  it  must 
be  by  drawing  the  mortgagee  into  an  expensive  litigation 
in  Chancery,  in  order  to  ascertain  the  extent  of  his  liabiUty, 
and  how  much  shall  be  credited  to  him  from  the  face  of  the 
bond? 

But  the  conclusive  answer  to  the  argument,  derived  from  Till  3d  penon 
the  declaration  of  Wattles,  that  he  was  the  absolute  owner,  w.  might  con. 
is  this :  until  he  made  a  disposition  of  the  property,  and  un-  ^^^^     "***'i" 

^  ^     ^      •"  gage   merged, 

til  some  person  acquired  an  interest,  he  was  at  perfect  liber-  or  not 
ty  to  consider  the  mortgage  merged  or  not,  as  might  be  most 
beneficial.     If  the  question  is  to  be  decided  by  intent,  ex- 
press or  implied,  when  does  it  become  fixed  and  unchange- 
able ?     Certainly  not  until  some  one  acquires  an  interest,  j2^/*^fi]J2 
and  thereby  obtains  a  right  to  draw  it  hi  question.      It  till  this; 
would  be  novel  in  principle,  and  I  apprehend  without  pre 
cedent  in  any  book  of  authority,  that  a  stranger  should  urge, 
"you  once  declared  the  mortgage  was  merged,  and,  al 
though,  at  the  time,  it  was  indifferent  to  all  the  world  in 
what  marmer  you    treated    it,  you  are  bound    by  that 
election." 

It  does  not  appear  that  Wattles  had  done  any  act  previ-  J^***^  g  ,  JJ? 
ous  to  the  9th  Nov.  1818,  which  prevented  his  setting  up  andnotWorei 
the  mortgage  as  a  charge  on  the  land.     On  that  day  he  tJ^^^SK"^ 
made  his  election,  acted  under  it,  and  for  a  bona  fde  con 
sideration,  assigned  to  the  appellant.    The  intention  not  to 
consider  the  mortgage  merged,  then  and  not  before,  became 
fixed.    At  this  time  there  was  no  conflicting  claim. 

There  is  no  principle  of  law  or  equity  with  which  I  am  cannot^^S- 
acquainted,  that  can,  on  the  present  state  of  facts,  rightfully  priv«^  ©^  W» 
deprive  the  appellant  of  the  security  thus  taken.    Whatever 
question  there  might  be  as  to  Wattles*  intent  previously, 
none  could  exist  after  this  transfer. 
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ALBANY,        But  it  is  Contended,  that  the  appellant  was  bound  to  le- 

^^^  ^^^'     cord  the  assignment,  in  order  to  protect  himself  against  a 

James       subsequent  transfer  by  Wattles,    The  received  opinion  has 

Morey.       been,  that  (except  in  certain  counties)  an  assignment  need 

not  be  recorded, 

peu^nt^'bound      ^^^  premises  in  question  do  not  he  in  what  is  termed  tho 

to  record  as-  military  tract,  and  consequently  are  not  governed  by  the 

^mises  not  act,  requiring  all  deeds  and  conveyances  of  or  concerning, 

m^***'\r8ct.'"*'  ^^  whereby  any  of  the  miUtary  bounty  lands  may  be  affec^ 

ted  in  law  or  equity,  to  be  recorded. 
not^iSTre!      The  act  of  March  23,  1821,  first  directed  the  recording 
giirtry  acta ;      of  deeds,  conveyances  or  writings  concerning  lands  in  the 
towns  of  Onondaga  and  Salina,  where  the  premises  are  situ* 
ated.      The   act  concerning  mortgages,  (1  R.  L.  372,) 
prescribes  the  manner  in  which  the  mortgage  shall  be  re- 
gistered, but  does  not  extend  to  the  case  of  an  assignment; 
it  was  therefore  optional  with  the  appellant  to  record  or  not 
The  omission  caiuiot  be  urged  as  a  ground  to  postpone  his 
security. 
^I'l^n^      If  the  assignment  had  been  recorded,  it  would  not  have 
tice  if  record-  been  noticed,  for  the  plain  reason,  that  recording  was  not 
Aasignee  takes  required  by  law.    The  principle  is  well  settled,  that  when 
■ubjeot  to  ac-  ^jj  assignment  of  a  mortgage  takes  place,  without  the  privity 
Paymanta  af.  of  ihe  mortgagor,  the  assignee  takes  subject  to  the  account 
ment  wkhwt  ^^^ween  the  mortgagor  and  the  mortgagee,  Mathews  v. 
notice,  allow-   Wallwyn^  4  Yes.  Jun.  118,)  and  that  payments  to  the  mort- 
^  gagee,  after  assignment,  without  notice,  must  be  allowed  by 

the  assignee,  (  Williams  v.  SorreUy  2  Ves.  Jun.  389.)  I  ap- 
prehend this  is  all  the  risk  the  assignee  incurs.     I  have  not 
met  with  any  case  that  places  the  rights  of  the  assignee  on 
other  or  different  ground,  or  that  gives  countenance  to  the 
sary  to  ^g^e  suggestion,  that  the  assignee  must,. at  his  peril  give  notice 
notice  of  aa-  ^q  ^  subsequent  assignee,  or  purchaser  from  the  mortgagee, 
pvrchaaer.       Such  a  doctrine  is  not  only  most  unreasonable  in  itself, 
but  would  shake  the  foundation  of  security  by  mortgage 
assignment,  hitherto  deemed  equal  to  that  of  the  original 
mortgage,  with  the  exceptions  I  have  stated.      It  would,  in 
fact,  be   no   security,  beyond    the    responsibility  of  the 
person  making  the  assignment;  for  the  assignee  has  no 
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ins  ^f  ascertaining  how  often,  and  to  whom,  the  mortga* 
may  have  subsequently  assigned.  Such  notice  is  not  ne< 
lary  for  the  protection  of  a  subsequent  purchaser.  The 
istry  of  the  original  mortgage  is  notice  to  him  of  its  ex- 
Dce.  If  he  will  deal  without  asking  for  the  mortgage  or 
liring  it  to  be  cancelled,  he  comes,  without  a  semblance 
quity,  to  demand  that  the  prior  bona  fide  assignee  shall 
[KMStponed  to  his  claim.  Wliere  the  mortgagee  makes  a 
Hid  assignment,  the  assignee  knows  that  a  prior  assign- 
it  may  have  been  made,  and  consequently  must  as  to 
I  idJcXj  repose  on  the  responsibility  and  integrity  of  his 
gnor.  If  he  should  be  deceived,  it  is  more  equitable  that 
should  suffer,  than  to  divest  the  right  of  the  jGirst  assignee, 

0  had  acquired  the  legal  estate. 

tut  is  this  pretended  hardship  any  thing  more  than  every 
chaser  of  land  was  liable  to,  since  the  existence  of  this 
'emment,  until  the  last  acts  requiring  deeds  to  be  record- 
f  Every  grantor  had  the  power  of  conveying  a  second 
e^  and  no  doubt  the  power  was  sometimes  exercised  by 
idulent  individuals.  It  was  never  seriously  urged  that 
second  purchaser  had  any  remedy  against  the  first  pur- 
ser, because  his  deed  was  not  recorded  or  notice  given. 
The  conveyance  by  Sabin  to  Wattles,  on  the  26th  May, 
9,  does  not  change  the  rights  of  the  appellant.  There 
ig  no  merger  as  to  any  part  of  the  mortgaged  premises, 
mortgage  stands  valid,  and  is  not  affected  by  any  of  the 
sequent  transfers. 

{ut  it  is  contended  by  the  appellant,  that  independent  of 
assignment,  he  gained  a  priority,  in  consequence  of  the 
Igment  docketed  against  Wattles,  Nov.  12, 1818.  The  act 
ipril  21st,  1818,  required  the  filing  of  a  particular  state- 
3t  and  specification  of  the  nature  and  consideration  of  the 
t  or  demand.  If  omitted,  the  judgment  shall  be  adjudg- 
Traudulent,  as  respects  other  bona ^e  judgment  creditors, 

1  every  bona  fide  purchaser  for  valuable  consideration, 
sording  to  Lawless  v.  Hacket,  (16  John.  149,)  the  first 
cification  did  not  comply  with  the  act.  I  am  not  inclin- 
at  this  day,  to  unsettle  that  rule.  It  has  been  acted  upon 
i  recognized  in  the  Supreme  Court,  and  in  Chancery,  as 
log  the  true  construction  of  the  statute.    No  doubt  valu* 
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.ALBANY,    Able  estates  have  been  acquired  and  are  now  held  under  it, 

P^  ^^^-     though  if  it  were  res  integra^  it  might  be  questionable 

James       whether  the  statute  required  so  minute  a  specification. 

More         '^^^  judgment,  then,  under  the  first  specification,  cannot 

avail,  if  the  respondent  be  considered  a  bona  fide  pur- 

^d  cannot  chaser  for  valuable  consideration,  within  the  meaning  of 

■pondent  is  a  the  act. 

W  >Jde  pnr-      j^  j^  j^^,  j^  j^  England,  imder  the  statute  27  Eliz.  respect- 
Mortgagree  a  ing  conveyances  made  to  defraud  purchasers,  that  a  mortga- 
w^thin27  Eliz.  g^  is  a  purchaser,  within  the  act, although  the  statute  speaks 
only  of  estates  of  inheritance  for  life  or  years,  (3  Cruise,  378, 
tit.  32.  ch.  22,  sec.  38, 49.  Chapman  v.  Emery ^  Cowp.  280.) 
Term  pur-  JThe  term  purchase,  is  of  very  extensive  signification,  and 
hends    every  /comprehends  every  species  of  acquisition  in  contradistinction 
^"b'''*  dei^  hereditary  descent  and  escheat.      (Co.  Lit  sec.  12.)    In 
scent  :  Equity  a  purchaser  is  considered  as  a  person,  who  without 

equity *^"^  "*  fraud,  and  for  valuable  consideration,  acquires  a  right  or  in- 
terest, and  is,  therefore,  so  far  favored,  that  his  title  shall  not 
be  impeached  in  Equity.    (1  Eq.  Ca.  ab.  363,  A,  and  the 
Mortgragees;  cases  there  cited.)      I  think  the  terms  of  the  act  may 

may  beconsid-i 

ered  purcha-  1  be  satisfied  by  including  joortgagees  within  the  word  pur- 
^^  \  chasers.    Although  the  popular  understanding  is,  a  purcha- 

ser  in  fee,  the  reason  and  spirit  of  the  act  protect  the  mort- 
!  gcig^S)  ^s  ^^11  AS  subsequent  judgment  creditors.    The 
'  former  are  equally  within  the  mischief  intended  to  be  reme- 
died. 
And  it  follows      This  being  the  construction  of  the  act,  it  seems  to  follow, 
lodm^tcan-  ^^at  notice  of  such  a  judgment  cannot  prejudice  the  respon- 
■•t   prejudice  dent's  rights  ;  for  it  is  only  notice  of  a  judgment  declared 
by  the  act  to  be  fraudulent,  and  consequently  not  obligatory 
on  the  respondent. 
It  is  not  like  a      But  it  is  contended  that  the  respondent  did  not  purchase 
JJ^^     ™°  "  bona  fide,  because  he  had  notice  of  the  appellant's  judgment, 
and  the  case  of  Dunham  v.  Dey,  (16  John.  568,)  is  supposed 
to  support  this  doctrine.    There  is,  however,  a  manifest  dis- 
tinction.   In  that  case,  it  was  decided  that  a  person  who 
takes  a  conveyance  of  land,  with  notice  of  a  prior  unregis- 
^^     tered  mortgage,  is  not  a  bona  fide  purchaser,  who  can  gain  a 
is  required  for  priority  by  having  his  deed  first  recorded.    Now  the  unre- 
g»n>ow  o^  no-  gistered  mortgage  was  a  valid  security.    It  had  every  eaien- 
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tial  of  a  just  demand  between  the  parties.    It  could  only  be    Albany, 
defeated  by  an  omission  to  register,  if  a  purchaser  interven-     ^^^  ^^^' 


ed.    But  notice,  in  such  a  case,  supersedes  registry.    The       James 
object  intended  by  the  statute,  which  is  to  apprize  the  pur-       Moi-ey. 
chaser,  is  attained.    The  unregistered    mortgage  is  not 
declared  fraudulent,  but  shall  be  postponed.  n^Soo   luperl 

The  statute  relating  to  specifications  had  other  objects  in  "^^  regiiy. 
view.    Numerous  frauds  had  been  committed  by  entry  of  requh^     for, 
judgments  on  bonds  and  warrants  for  fictitious  demands.  ®^®'  oljecti. 
To  detect  the  fraud  was  a  principcd  object,  by  requiring  a 
minute  statement,  which  would  enable  the  purchaser,  or 
subsequent  judgment  creditor,  to  unravel  the  fraud.    If  this 
was  not  filed,  it  was  then  adjudged  fraudulent.    The  credi- 
tor might  disregard  it.    He  had  a  right  to  consider  it  fraud- 
iilent.     If  notice  of  such  a  judgment  is  a  substitute,  the  fii^^^j^^ 
statute  is  a  nullity.    Apply  the  doctrine  to  a  subsequent  may  be  dkn- 
bona  fide  judgment  creditor.     He  has  notice  of  the  first  8?*"*^ 
judgment,  but  the    other  essential  is  wanting — a   good 
specification.    The  judgment,  then,  cannot  strengthen  the 
appellant's  claim.    He  must  rest  on  his  assignment,  which, 
in  the  view  I  have  taken,  is  amply  sufficient. 

It  has  been  contended,  that  if  the  appellant  took  nothing     whether  a»- 
as  assignee  of  the  mortgage,  by  reason  of  the  merger,  then  Bigmnent     «- 
he  is  entitled  to  the  premises,  under  the  words  granting  the  grant 
same  to  him,  his  heirs  and  assigns  forever.    This  ground,  I 
think,  would  be  tenable,  if  the  granting  words  were  not  res- 
tricted in  their  operation  ;  but  the  habendum  is,  ^'  to  hold  the      Haheniuim, 
same  as  fiilly  as  the  mortgagee  might  hold  and  enjoy  the  same 
by  virtue  of  the  mortgage  and  bond  accompanying  the 
same."    These  expressions  imequivocally  show  that  no 
right  or  title  was  granted,  but  such  as  might  be  acquired  by 
the  assignment  of  a  subsisting  mortgage. 

If  it  be  admitted  that  the  respondent  is  entitled  to  the    If  mipondent 
prior  lien,  then  I  am  of  opinion  the  decree  is  erroneous,  in  jj^  errone- 
allowing  the  respondent  to  be  satisfied  out  of  the  mortgaged  ouain  aiiowii^f 
premises,  to  the  whole  extent  of  the  balance  due  him.    His  ance. 
conveyance  was  solely  a  security  for  a  note  of  $5000,  and 
a  bond  executed  with  Wattles  to  Amos  P.  Granger. 
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ALBANY,        The  first  objection  to  this  allowance  is,  it  no  where  appears 
Dec.  X823.     ^y^^^  Wattles  ever  assented  that  the  mortgage  should  secure 
James        any  thing  beyond  the  specific  objects  for  which  it  was  given. 
M^ey.       '^^^    assignment  of  the  partnership   goods  to   the   res- 
pondent was  subsequently  taken  as  a  collateral  security. 
appear^^tha!t  There  is  uo  proof  that  advances  were  made  on  the  credit  of 
Wittlei   ever  the  original  security.     A  mortgage  made  to  secure  against 

'^nted       to 


thii ;  future  as  well  as  present  responsibilities  is  undoubtedly  good. 

Or  Uiat  ad-  Jq  gome  cases,  a  subject  pledged  for  a  debt  may  be  consider- 
made  ou  ere-  ed  as  a  security  for  further  loans.    The  cases  referred  to 
menL  *^^'  by  his  honor  the  Chancellor,  in  Hendricks  v.  Robinsofi^  (2 
Mortgage  to  John.  Ch.  Rep.  309,)  do  not  support  the  right  claimed  by  the 
advaaceagood.  respondent.    In  Shirr  as  v.  Craig,  (7  Cranch,  34,)  the  mort- 
Pledge  may  gg^g^  ^^g  executed,  in  part,  to  secure  the  payment  of  money 
ftzther  loana;  actually  due  at  the  time,  and  in  part  to  secure  sums  to  be 
aa^Uuf  be  ^fi^f^nced,    So,  in  TTie  United  States  v.  Hoo€j  (3  Cranch, 
73,)  the  mortgage  was  to  secure  against  existing  and  future 
responsibilities.    The  attempt  here  is,  without  any  imder- 
standing  or  agreement,  to  hold  the  mortgaged  premises 
charged  for  a  general  balance.    It  is  highly  probable,  from 
the  testimony,  that  on  an  account  taken,  (after  first  apply- 
ing partnership  property  to  the  payment  of  partnership  debts,) 
a  sufficient  sum  will  remain  out  of  the  merchandize  and 
other  articles  assigned  as  a  collateral  security  with  the  mort- 
gage, to  pay  off  and  discharge  the  note  of  $5000,  and  the 
responsibility  incurred  by  the  bond  to  Granger. 
caiiStuSfl!      The  rule  laid  down  in  Jones  y.  Smith,  (2  Ves.  Jun.  376,) 
gainst  mortga-  is,  that  a  mortgagee  cannot  tack  a  bond  against  the  mortga- 
^'  "bat^may  g^j  "or  against  creditors,  but  may.against  the  heir,  to  prevent 
against  heir,     circuity  of  action.    But  if  the  heir  assign  the  equity  of  re- 
demption, the  assignee  who  brings  his  bill  to  redeem,  shall 
pay  the  mortgage  only,  and  not  the  bond.    (1  P.  Wms.  776.) 
In  Lowthian  v.  Basel,  (3  Brown^s  Ch.  Rep.  162,)  it  was  held 
that  a  mortgagee,  having  also  a  bond,  cannot  tack  it  against 
other  specialty  creditors,  tho'  he  may  against  the  heir.    Lord 
Thurlow  observes,  in  natural  justice  the  right  has  no  foun- 
dation ;  the  creditor  having  another  special  security,  cannot 
give  hinif  in  justice,  any  priority ;  it  has  not  been  done  in  any 
ottociMie.*"^  case,  but  that  of  the  heir,  and  merely  to  prevent  circm'ty.** 
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80  in  Hdmerton  v.  Rogers,  (Ves.  Jun.  613,)  a  bill  of  fore-    Albany, 
closure  was  dismissed  with  costs,  so  far  as  it  sought  to  tack     ^^^  ^ 
a  bond  to  a  mortgage  against  creditors.    To  these  may  be       Jamei 
added  the  case  of  ex  parte  Hooper ,  (1  Mer.  7,)  where  a  mort-       Mw^y. 
gage  was  held  no  security  for  subsequent  advances  made 
on  the  strength  of  a  parol  engagement.  no  Mnurity  for 

These  cases  conclusively  show  that  the  respondent  can-  JSJIISSm"* 
not  divert  the  securities  taken  from  the  objects  specified,  niade  on  pa« 
when  it  formed  no  part  of  the  original  agreement,  Z  wa^  ^  '^' 
ever  assented  to  subsequently  by  Wattles,  and  particularly  ^*!?*^  ^ 
when  an  objection  is  interposed  by  a  bona  fide  creditor  hold-  aecuritiei  ftom 
ing  a  judgment  made  valid  by  an  amended  specification.      ^^£*^     ° 

But  even  admitting  that  the  respondent  may  apply  the     ^'    '^  J»« 
fund  to  satisfy  advances  not  contemplated  when  the  mort-  cannot  wAetkd 
gage  was  given,  the  doctrine  will  not  allow  such  application  m-ae^^'TSler 
after  the  21st  August,  1819,  when  the  amended  specification  3ift    AogaCi 
was  filed,  firom  which  time  the  judgment  became  operative, 
against  subsequent  judgment  creditors  and  purchasers,  and 
became  a  lien  on  the  mortgaged  premises.    If  the  respon^ 
dent  is  allowed  for  advances  between  the  14th  June,  and 
31st  August,  1819,  I  apprehend  the  allowance  must  stop 
tfiere.    The  appellant's  right  then  became  perfect,  to  require 
diat  the  fund  remaining  be  exclusively  applied  to  discharge 
ihe  note  and  bond  of  indemnity.    After  that  day  the  respon- 
dent had  no  power  to  disregard  the  appellant's  judgment 
This  point  is  not  noticed  by  the  Chancellor.    As  its  correct- 
ness cannot,  I  think,  be  well  questioned,  I  presume  it  was 
overlooked ;  otherwise  it  would  probably  have  produced  a 
modification  of  the  decree. 

My  conclusion,  then,  is,  that  the  appellant  is  entitled  to  R^cMjituia* 
hold  the  mortgaged  premises  under  the  assignment  for  the  tiou. 
demand  therein  specified,  on  the  ground,  that  there  was  no 
merger,  and  consequently  that  the  mortgage  was  a  valid  se- 
curity. But  secondly,  if  it  were  otherwise,  then  I  am  of 
opinion  that  all  the  property  received  by  the  respondent,  un- 
to the  assignment  made  by  Wattles,  subsequent  to  the 
mortgage,  be  applied,  if  necessary,  in  discharge  of  the  note 
cS  95000,  and  the  bond  of  indenmity,  after  first  satisfying 

Vol.  n.  38 
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ALBANY,    paitnership  debts  due  on  the  14th  June,  1819 ;  and  that  the 

Dec.  1833. » j : i.^  u-.ij^^  v-.i j__x     _    *     i 

~    charged 


James  with  the  balance  only,  if  any,  after  making  such  appropria- 
Morey.  ^ion ;  it  being  the  clear  intention  of  the  parties,  that  tfie  fund 
should,  in  the  first  instance,  be  exclusively  applied  in  this 
manner.  If,  however,  it  be  decided  that  the  securities  cover 
subsequent  advances,  they  ought  only  to  include  such  as 
were  made  between  the  14th  June  and  21st  August,  1819, 
when  the  appellant's  judgment  becoming  effectual,  interpos- 
ed a  legal  and  equitable  barrier  against  a  further  allowance. 
I  am  of  opinion  that  the  decree  of  his  Honor  the  Chancel- 
lor be  reversed. 

Qneatioii  it  SUTHERLAND,  J.  The  great  question  in  this  case  is,  whe- 
gage,  when  tm^  ther  the  mortgage  given  by  Caleb  Johnson  to  James  O.  Wat- 
"Jp?^^  w**  ties,  on  the  24th  day  ofJune,  1817,  and  which  was  assigned  by 
Wattles  to  William  James,  the  appellant,  on  the  9th  day  of 
November,  1818,  was,  at  the  time  of  such  assignment,  an 
unsatisfied  and  subsisting  mortgage.  For,  although  many 
other  topics  are  presented  by  the  case,  and  were  elaborately 
and  ably  discussed  by  the  learned  counsel  who  argued  it,  a 
diligent  examination  has  satisfied  me,  that  the  question  of 
merger  must  control  the  decision  of  this  Court, 
of  factfc*"^***  ^^^  ^^^^  ^^^  ^^  which  this  question  arises  are  briefly  these : 
— One  Caleb  Johnson,  being  indebted  to  James  O.  Wattles,  in 
the  simi  of  $12,000,  for  the  purpose  of  securing  that  sum  exe- 
cuted to  him,  on  the  24th  June,  1817,  a  bond  together  with  a 
mortgage  on  certain  lots  and  buildings  in  the  village  of  Onon- 
daga. The  mortgage  was  duly  registered  on  the  17th  day  of 
July  thereafter.  On  the  20th  day  of  April,  1818,  all  the  right 
and  title  of  Caleb  Johnson  to  the  mortgaged  premises  were 
sold  by  the  Sheriff  of  Onondaga,  under  several  executions  up- 
on judgments  against  Johnson,  obtained  in  the  Onondaga 
Conunon  Pleas.  The  premises  were  sold  in  two  parcels. 
The  first  under  a  judgment  in  favor  of  Wattles  for  $2000— 
of  which  William  H.  Sabin  became  the  purchaser,  for  the  sum 
of  $205 :  The  residue,  imder  four  other  judgments  in  fa- 
vor of  different  persons,  of  which  residue  James  O.  Wattles 
became  the  purchaser  for  the  sum  of  $440.     Conveyances 
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>irare,  on  the  same  day,  executed  by  the  Sheriff  to  Sabm  &, 
Wattles,  for  the  parcels  thus  purchased  by  tiiem  respectively. 
All  the  judgments  were  subsequent  to  the  mortgage.  No- 
thing passed,  therefore,  by  the  sale  and  conveyances  of  the 
Sheriff  but  Johnson's  equity  of  redemption  in  the  mortgaged 
premises. 

"Wattles  being  thus  the  owner  of  a  mortgage  on  the  whole 
of  the  premises,  and  of  the  equity  of  redemption  in  a  portion 
of  them,  became  indebted  to  William  James,  the  appellant, 
in  the  sum  of  $9331 ;  and  for  the  purpose  of  affording  to 
him  additional  collateral  security,  on  the  9th  day  of  No- 
vember, 1818,  assigned  to  him  the  bond  and  mortgage  in 
question,  covenanting  in  the  assignment,  that  the  sum  of 
$12,000  remained  due.  On  the  26tfa  day  of  May,  1819, 
Sabin  conveyed  to  Wattles  all  his  estate  and  interest  in  the 
mortgaged  premises  ;  and  on  the  2lst  day  of  July  thereafter. 
Wattles  conveyed  the  whole  of  the  premises  to  the  respon- 
dent, Davenport  Morey,  by  way  of  security  against  certain 
responsibilities  incurred  by  Morey  for  him.  The  deed  bore 
date  on  the  14th  June,  1819,  and  though  absolute  in  terms, 
is  admitted  to  have  been  given  by  way  of  security  or  mort- 
gage only.  It  was  recorded  as  a  deed,  on  the  13th  day  of 
January,  1821. 

The  respondent,  Morey,  expressly  denies  in  his  answer 
any  notice  or  knowledge  of  the  assignment  of  the  mortgage 
from  Wattles  to  James,  until  the  fall  of  the  year  1820,  and 
there  is  no  evidence  in  the  case  to  falsify  or  impeach  this 
denial.  I  shall,  therefore,  consider  him  in  the  discussion  of 
this  point,  at  least  a  bona  fide  mortgagee,  standing  in  equal 
equity  with  the  appellant,  entitled  to  contest  with  him,  and, 
if  he  can,  to  impeach  upon  principles  either  of  law  or  equity, 
the  vdidity  of  his  prior  incumbrance. 

It  is  contended,  on  the  part  of  the  respondent,  that  ad-    Whether  the 
mitting  the  mortgage  to  have  been  a  subsisting  security  at  ^S^"®"u 
the  time  of  its  assignment  to  the  appellant,  he  having  neglec-  been  recorded. 
ted  to  record  the  assignment,  cannot  set  up  the  mortgage  as 
against  the  respondent,  who  had  no  notice  of  its  assignment, 
when  he  took  his  conveyance  of  the  14th  June,  1819. 
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ALBANY,        If  this  proposition  csin  be  sustained,  it  must  be,  I  appre^ 
*^       '    hend,  upon  one  of  two  grounds — either  that  the  assignment 


aet 


James       of  the  mortgage  was  required,  by  law,  to  be  recorded,  or 
Umey.       ^^  the  respondent  stands  in  the  place  of  the  mortgagor,  and 
is  entitled  to  have  ail,  the  equities  subsisting  between  him 
and  the  mortgagee,  at  the  time  when  he  received  notice  of 
the  assignment,  adjusted  and  satisfied,  before  the  assignment 
can  take  effect. 
(t  in  rehiU^      I^  ^^  admitted  upon  the  assignment,  that  the  registering 
^      °"i?^  *^^  ^^  January,  1794,  in  relation  to  military  bounty  land^ 
does  not  ap-  has  no  application  to  this  case ;   the  premises  in  question 
^*  Nor  do  any  ^^S  ^  ^^^  Onondaga  reservation,  and  that  reservation 
registry  acta,    being  no  part  of  the  military  boimty  lands.    And  there  was 
no  other  act  requiring  deeds,  in  relation  to  lands  in  the  Onon- 
daga reservation,  to  be  recorded,  until  the  act  of  Maxch  23d, 
1821,  which  applied  to  conveyances  only,  made  after  the 
1st  of  July  following. 
Regiftry  not      At  the  time,  therefore,  when  the  appellant  became  the  aa- 
notice.  signee  of  the  mortgage,  there  was  no  law  requiring  him  to 

record  the  assignment.  If  he  had  caused  it  to  be  recorded 
it  would  have  been  a  voluntary  and  inefficacious  act  In 
judgment  of  law,  it  would  have  been  notice  to  no  (me. 
(Bushell  V.  Bushell,  1  Sch.  ic  Lef.  103.  Laiofuche  v.  Dun- 
sanj/j  id.  157.  Underwood  v.  Ld.  Courtown,  2  id.  64. 
Morecock  v.  Dickens,  Ambl.  678.)  Not  to  the  mortgagor, 
because  he  is  entitled  to  actual  notice,  and  would  not  be  af- 
fected with  the  constructive  notice  resulting  from  a  registry 
of  the  assignment,  even  if  it  was  required  by  law  to  be  regis- 
tered. Not  to  a  subsequent  grantee  or  mortgagee,  because 
the  law  will  not  intend  that  to  be  known,  for  the  existence 
of  which  there  is  no  legal  necessity.  No  presumption  can 
be  indulged,  that  if  the  assignment  had  been  recorded,  the 
respondent  would  have  become  apprized  of  the  fact.  He 
was  not  bound  to  examine  the  records.  It  is  not,  therefore, 
to  be  supposed  that  he  would  examine  them. 
Righto  of  ap-  The  rights  of  the  appellant,  therefore,  are  not  afRxtedby 
peUant  not  af-  ^  circumstance  of  his  not  having  recorded  the  assignment 

fected  by  the  °  ° 

omiMion.         of  the  mortgage. 
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There  is  no  doubt  of  the  position,  that  the  assignee  of  a    albant, 
mortgage  takes  it  subject  to  the  equities  which  may  exist     ^^'  ^^^' 


between  the  mortgagor  and  the  mortgagee,  or  which  may       Jam« 
accrue  at  any  time  before  notice  of  the  assignment  is  brought       Mmy. 
home  to  the  mortgagor.    {McUthews  v.  Wallwyn^  4  Yes. 
Jim.  118.    WUliams  v.  Swrell,  4  id.  389.)    But  this  princi-  m^JjT  "^ 
pie,  I  apprehend,  is  confined  to  transactions  between  the  ti^l^ .  falQMt 
mortgagor  and  the  mortgagee,  and  from  the  very  nature  of  tweenmortga- 
things  is  inapplicable  to  dealings  between  the  mortgagee  and  8®'  "^.  ""^ 
third  persons.  Bat  Uiit  if 

If  I  have  been  successful  in  showing  that  the  assignee  is  mortngor  and 
not  bound  to  record  the  assignment,  and  that  a  volimtary  mortgagee— 

, ,  ,  .  .  ,         doei    not   ap- 

legistry  would  not  be  constructive  notice  to  any  person,  then  piy  to  moitga- 
it  necessarily  follows,  that  whatever  notice  is  required  tobe  8^  ""**  **""* 
given  must  be  actual  and  not  constructive ;  for  I  know  of  no 
other  act  which  it  can  be  supposed  the  assignee  was  bound 
to  perform,  from  which  notice  could  be  inferred,  except  the 
act  of  registering.  Now  it  is  utterly  impossible  for  the  as- 
signee of  a  mortgage  to  know  with  whom  the  mortgagee  may 
subsequently  deal  in  relation  to  the  mortgaged  premises. 

Take  the  case  before  the  Court.  How  was  the  appellant 
to  know,  on  the  9th  day  of  November,  1818,  when  he  took 
his  assignment,  that  Wattles,  on  the  24th  day  of  June,  1819, 
would  convey  the  mortgaged  premises  to  the  respondent  If 
he  had  no  means  of  knowing  that  he  was,  or  was  to  become, 
interested  in  the  subject  matter  of  assignment,  how  could 
he  give  him  notice  that  he  was  the  proprietor  of  the  mort- 
gage ? 

The  case  of  WUliams  v.  Sorrell,  (4  Ves.  389,)  which  the 
Chancellor  cites  in  support  of  the  broad  position,  '^  that  all 
dealings  with  the  mortgagee,  before  notice  of  the  assign- 
ment, are  valid,"  was  a  case  between  the  mortgagor  and  the 
assignee  of  the  mortgagee,  and  the  simple  question  was, 
whether^  after  an  assignment  of  the  mortgage,  payments 
made  by  the  mortgagor  to  the  mortgagee,  without  actual  no- 
tice of  the  assignment,  were  to  be  allowed.  It  was  held  that 
they  were,  although  the  assignment  had  been  registered. 
The  same  principle  was  settled  in  Matthews  v.  Wallwyni 
(4  Yes.  118,)  and,  I  am  persuaded,  there  is  not  a  case  to  be 


S98  CASES  IN  .THE  COUHT  OF  £RRORS 

ALBANY,    found,  in  which  the  principle  has  been  applied  to  dealings 
^^  ^^^'     between  the  mortgagee  and  third  persons.    (Vid.  Cluie  v. 


James       Robinsofij  2  John.  Rep.  595.) 

Moray.  Indeed,  the  Chancellor  has  most  clearly  recognized  and 

enforced  the  distinction  in  the  cases  of  Murray  y.  LyUmm^ 

tSS^\^t  (2  John.  Ch.  Rep.  441,)  and  Livingstmv.  Dean,  (id.  479.) 

quitiMofdebt-  In  the  first  case  he  says,  "  It  is  a  general  and  well  settled 

osTp  &C.|  not  &£• 

fected  by  U-  principle,  that  the  assignee  of  a  chose  in  action  takes  it  sub- 
t«it  equitiMof  j^^  j^  ^{jg  same  equity  it  was  subject  to  in  the  hands  of  the 

witlioot  notice,  assignor.  But  this  rule  is  generally  understood  to  mean 
the  equity  residing  in  the  original  obligor  or  debtor j  and 
not  an  equity  residing  in  some  third  person  against  the  as- 
signee. The  assignee  can  always  go  to  the  debtor,  and  as- 
certain what  claims  he  may  have  against  the  bond  or  other 
chose  in  action,  which  he  is  about  purchasing  from  the  oUi- 
gee  ;  but  he  may  not  be  able,  with  the  utmost  diligence,  to 
ascertain  the  latent  equity  of  some  third  person  against  the 
obligee.  He  has  not  any  object  to  which  he  can  direct  his 
inquiries,  and  for  this  reason  the  claim  of  the  assignee,  with- 
out notice  of  a  chose  in  action,  was  preferred  in  the  late  case 
of  Redfearn  v.  Ferrier  4*  others,  (1  Dow.  Rep.  50,)  to  that 
of  a  third  party  setting  up  a  secret  equity  against  the  as- 
signor. Lord  Eldon  observed,  in  that  case,  that  if  it  were 
not  to  be  so,  no  assignment  could  ever  be  taken  with  safety. 
I  am  not  aware  that  this  decision  was  the  introduction  of 
any  new  principle,  in  the  case  of  actual  bona  fide  purcha- 
sers, or  assignments  by  coittraetJ^^  In  Livingston  v.  Dean, 
the  Chancellor  remarks,  "  Though  the  assignee  of  a  bond 
and  mortgage  takes  it  subject  to  all  the  equity  of  the  nwrt- 
gagor,  yet  as  to  the  latent  equity  of  a  third  person  against 
the  mortgagee,  as  possessor  of  the  mortgage,  the  case  is  dif- 
ferent. The  assignee  does  not  take  the  mortgage  sulgect 
to  such  an  equity,  unless  he  has  notice  of  it  expressly  or 
constructively." 

Admitting,  therefore,  that  the  equity  of  the  respondent, 
whatever  it  may  be  as  it  respects  the  mortgagee,  had  ex- 
isted at  the  time  of  the  assignment  of  the  mortgage  to  the 
appellant,  instead  of  being  bound  to  give  notice  to  the  as- 
signment to  the  respondent,  the  appellant  would  have  held 
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the  mortgage  discharged  from  the  respondent's  equity  unless    Albany, 
he  had  personal  notice  of  it.  ^^^ 

But  it  is  said  that  the  appellant  suffered  Wattles  to  remain       James 
in  possession  of  the  mortgaged  premises  after  the  assign-       Moray, 
ment,  claiming  as  owner,  whereby  he  enabled  him  to  per-    y^.. 
petrate  a  fraud  by  dealing  with  the  property  as  his  own.      fcring  Wattles 

The  possession  of  Wattles  was  consistent  with  the  claim  ^JJJSon*  J^ 
of  the'appellant.  He  claimed  only  as  mortgagee.  Wat-  fected  appel- 
tles  was  in  fact  the  mortgagor^  and  according  to  the  establish-  Wattles  be- 
ed  usage  of  the  country,  was  permitted  to  retain  possession.  ??^"^22^^ 

The  rule,  that  whoever  purchases  an  estate  from  the  own-  was  connsteiit 
er,  knowing  it  to  be  in  the  possession  of  tenants,  is  bound  to  J^u^jjj^ 
inquire  into  the  estates  those  tenants  have,  {Taylor  v.  Siib-  .  Rale  ehar|^- 
bert,  2  Ves.  437,  Hiem  v.  MM,  13  id.  118,  Hall  v.  SmUhj  wSh^^'SSJ^ 
14.Ves.  426,  Daniels  v.  Davison,  16  id.  249,)  and  all  the  |e<i««rf»Weof 

'  '  '^  tenant  in  pes* 

consequences  which  flow  from  it,  are  applicable  to  this  case,  session,     not 
No  such  tenant,  nor  any  one  clauning  under  him,  contest  "^5^^^^. 
the  rights  of  the  appellant.     If  Morey  was  in  possession  at  antofWattlea. 
the  time  of  the  assignment  to  the  appellant,  it  was  as  ten- 
ant to  Watdes,  either  at  will,  or  from  year  to  year ;    and 
not  as  pretending  to  claim  any  right  of  property  in  the 
premises.    Whatever  his  rights  were,  they  all  accrued  sub- 
sequent to  the  assignment.     But  Morey  was  not,  at  that 
time,  in  possession.    I  shall  have  occasion  hereafter  to  show, 
that  he  did  not  go  into  possession  until  December,  1818,  at 
the  shortest,  and  probably  not  until  still  later.     Johnson, 
then,  the  mortgagor,  was  still  in  possession.      Does  he,  or 
any  one  claiming  under  him,  attempt  to  impeach  the  equity 
of  the  appellant? 

I  have  already  said,  that  the  possession  of  Wattles,  after 
the  assignment,  was  consistent  with  it ;  and  if  he  pretended 
to  be  the  absolute  owner  of  the  property,  the  law  will  not 
charge  the  appellant  with  knowledge  of  such  claim ;  nor 
can  he  be  held  responsible  for  the  consequences  which  may 
result  from  it,  however  fraudulent  they  may  be,  imless  he 
is  made  a  party  to  the  fraud,  by  proof  that  he  knew  that 
Wattles  claimed  to  have  the  absolute  estate,  and,  after  such 
knowledge,  still  left  him  in  possession.  Whether  know- 
ledge of  such  claim  would  make  him  a  party  to  the  fraud, 
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ALBANY,    it  is  not  necessary  to  inquire ;  for  there  is  not  the  least 
Dec  1823.    evidence  in  the  case  to  affect  him  with  such  knowledge. 


JamM  I  am,  tlierefore,  clearly  of  opinion,  that  the  appellant  has 

Morey       ^^^  forfeited,  by  any  act,  either  of  omission  or  commission, 

any  right  acquired  by  him  imder  the  assignment  of  Nov.  9, 

1818. 

NitttTs  'and      j^  remains,  then,  to  inquire  into  the  nature  and  extent  of 

extent  of  inte-    *  i  j  i. 

net  aaigned.  the  interest  which  passed  by  that  assignment  Wattles,  at 
lenir^Mti^  the  time  of  the  assignment,  had  the  legal  estate  as  mortga- 
■nd  eqaitable  gee  in  the  whole  of  the  mortgaged  premises,  and  the  equi- 
iiy,^  "  ^  table  interest  of  the  mortgagor  in  about  two-thirds,  under 
Sebin,  the  the  purchase  made  by  him,  at  the  Sheriff's  sale,  on  the  20th 

feetdoe* 

April,  1818.    The  equity  of  redemption  in  the  remaining 
third  being  in  Wm.  H.  Sabin. 
i    ^**^      ^^  ^^  contended  on  the  part  of  the  respondent,  that  by  the 
twoeetatee  in  union  of  the  legal  and  equitable  estates  in  Wattles,  the 

Wattlea      ex 

i2j_^^     '  mortgage  became  extinguished,  at  least  to  the  extent  in 
mortgage.        which  that  union  had  taken  place ;    that  if  the  mortgage 
subsisted  for  any  purpose  after  that  imion,  it  was  only  as  an 
incumbrance  upon  that  portion  in  which  Sabin  had  the  equi- 
ty of  redemption.    The  assignment  to  the  appellant,  there- 
fore, it  is  contended,  passed  no  interest  in  the  residue, 
law   i?wh^      ^  merger  at  law,  is  defined  to  be  "  where  a  greats es- 
greater     and  tate  and  a  less,  coincide  and  meet  in  one  and  the  same  per- 
meet  in   the  SOU,  in  one  and  the  same  right,  without  any  intermediate 
earoe   penon,  estate."     The  less  estate  is  immediately  annihilated,  or,  in 

withont  inter-  -^  '      ' 

mediate  eetate.  the  law  phrase,  is  said  to  be  merged,  that  is,  sunk  or  drown- 

meiweA  **^**  ^  ^^  ^^®  greater.    Thus,  if  there  be  tenant  for  years,  and 

E.  g.  Tenant  the  reversion  in  fee  simple  descends  to,  or  is  purchased  by 

acquSeT'  're^  him,  the  term  of  years  is  merged  in  the  inheritance,  and 

Tenion  in  fee.  gjjaH  never  exist  any  more."  (2  Black.  Com.  177.) 

qnity    aune ;      The  rule  in  equity  is  the  same  as  at  law,  with  this  modi- 

htt|  controlled  fication,  that  at  law  it  is  invariable  and  inflexible.    In  equi- 

^       ty  it  is  controlled  by  the  expressed  or  implied  intention  of 

the  party  in  whom  the  interest  or  estates  imite.    {Compton 

V.  Oxendeuy  4  Brown  Ch.  Cas.  403.    2  Vesey,  Jun.  264. 

Forbes  v.  Moffattj  18  Vesey,  384.   Wade  v.  Pageij  1  Brown 

Chan.  Cas.  368.    Gardner  v.  AstoTy  3  John.  Ch.  Rep.  63.) 
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It  was  argued  for  the  appellant,  that  the  doctrine  of  mer^    albany, 
ger  is  not  apphcable  to  this  case,  because  the  whole  legal     PgcJ^as- 
and  equitable  estates,  in  the  whole  subject  maiter  of  the       James 
martgtige^  were  never  united  in  the  same  person.    It  is  ob*       Mowy* 
▼ious  that  there  was.no  merger  as  to  that  portion  of  the 
mortgaged  premises,  in  which  Sabin  acquired  an  equitable  ^j^^,^  ^^^  y^ 
interest)  because  he  had  no  legal  estate  into  which  his  equi*  nJerger      jmtf 
table  interest  could  sink.    But  I  have  been  unable  to  real-     no  mergei' 
lie  the  weight  of  the  considerations  which  were  drawn  from  ^JS^^^  ^^ 
fliis  circumstance  against  a  merger  as  to  the  residue« 

The  whole  legal  and  equitable  estates  must  unite  or  there  ^^tate$  must 
can  be  no  merger.  Blackstone  savs,  (2  Com<  103,) ''  an  estate  An  ettau  in 
in  lands,  tenements,  and  hereditaments,  signifies^cA  inter-  ^^t'  tiZ 
98t  as  the  tenant  hath  therein."  The  estate  of  Wattles,  in  as  tenant  hath 
the  mortgaged  premises,  was  his  legal  interest  in  each  Estate  of 
and  every  portion  of  them.  The  estate  of  Johnson  in  the  Wattles  his  u- 
same  premises,  was  his  equitable  interest  in  each  and  every  Johnson  his 
portion  of  them.  When  Wattles,  therefore,  became  the  2"^*^  """ 
porchaser  of  Johnson's  equitable  interest  in  two^thirds  of  the  How  S-d  of 
premises  the  whole  legal  and  equitable  in  estates  those  two*  ^JfJ^  mer- 
thirds  were  united  in  him  ;  and  1  can  perceive  no  reasons  e^d 
why  that  might  not  have  been  a  merger  pro  tanto* 

Wiscofs  casef  (2  Co.  Rep.  61,]  is  a  direct  authority  for  the  This  may  b^ 
doctrine,  that  a  portion  of  a  particular  estate  may  be  merged  ^  *^  ^^"^  ^ 
without  the  residue.  It  is  there  said,  "  if  the  reversion  be  gran- 
ted to  tenant  for  life,  and  another  in  fee,  the  estate  for  life  is 
extinct  for  a  moiety ;  for  tenant  for  life  cannot  purchase  or 
get  the  reversion  or  remainder  of  the  same  land,  but  the 
estate  for  life  will  be  merged,  having  regard  to  the  estate 
which  he  hath  gotten  in  the  reversion,^  That  is^  there  shall 
be  a  merger  so  far  as  the  particular  and  residuary  estates 
unite.  The  tenant  in  that  case  having  the  whole  of  the  es- 
tate for  life,  and  a  moiety  of  the  reversion,  only  a  moiety  of 
the  estate  for  life  merged ;  leaving  him  with  an  absolute  es- 
tate in  one,  an  estate  for  life  in  the  residue,  reversion  in  fee 

And    whMM 

in  the  stranger.    This  is  a  case  precisely  analagous  in  prin-  part  of  mort- 
dple  to  the  one  before  the  Court.  ^*8®   merges, 

*L,  there  is  noth- 

To  say  that  after  a  merger  has  taken  place  there  can  be  ing  to  prevent 
no  feroclosure  of  the  mortgage,  nor  any  action  upon  the  Jj'^^JJJ*  " 
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bond,  and  that  therefore  there  can  be  no  merger  of  a  part  of 
the  mortgaged  premises,  is  begging  the.  question.  There 
can,  strictly  speaking,  perhaps  be  no  foreclosure  as  to  that 
portion  in  relation  to  which  a  merger  has  taken  place,  be- 
cause the  fact  of  merger  presupposes  the  annihilation  of  the 
equity  of  redemption,  which  is  the  only  object  and  effect  of 
a  strict  foreclosure.  But  what  is  to  prevent  a  foreclosure  as 
to  the  residue  ?  It  can  not  be  questioned  that  there  may  be 
a  foreclosure  as  to  one  portion  of  mortgaged  premises  and 
not  as  to  the  residue.  It  is  the  imiform  practice  of  a  Court 
of  Chancery  to  prevent  a  sale  of  the  whole  mortgaged  pro- 
perty, where  it  is  made  to  appear  that  a  portion  of  it  will 
produce  a  fimd  sufficient  to  pay  the  mortgage  debt ;  and 
where  it  is  obvious  that  it  would  be  either  useless  or  inequit- 
able for  the  foreclosure  to  embrace  the  whole  mortgaged 
premises,  there  can  be  no  doubt  of  the  authority  or  the  dis- 
position of  a  Court  of  Equity  to  restrict  it  to  a  particular 
portion. 

The  only  difficulty,  which  it  appears  to  me  can  possibly 

arise,  is  as  to  the  apportionment  of  the  debt ;  and  under  the 

ample  discretion  which  Courts  of  Equity  exercise  in  relation 

to  mortgage  securities,  I  am  persuaded  that  the  difficulty 

from  this  source  would  not  be  found  formidable.    All  the 

parties  in  interest  are  necessarily  brought  before  the  Court 

The  rights  of  all  are  disclosed,  and  the  decree  is  moulded 

according  to  the  exigencies  of  the  various  and  complicated 

equities  of  the  case.    This  plastic  power  of  a  Court  of  Equity 

has  never  been  exercised  with  more  vigor  or  benignity,  than 

in  the  Chancery  of  this  state.    The  case  of  Tice  v.  Annin^ 

. -r^j^v      (2  John.  Ch.  Rep.  126,)  is  but  one  of  many  illustrations 

'* '         \    which  might  be  produced  of  the  truth  of  this  remark. 

'.  Bond  nM|3)e      'I'he  same  observations  are  applicable  to  the  difficulty 

rtM<^  fo  Iw-  which,  it  is  alleged,  would  be  found  in  fixing  the  measure 

of  recovery,  in  any  suit  which  might  be  instituted  upon  the 

bond,  for  the  balance  remaining  due  after  the  merger. 

I  am,  therefore,  of  opinion,  that  a  merger  in  relation  to 
that  portion  of  the  mortgaged  premises,  the  legal  and  equita* 
ble  titles  in  which  were  united  in  Wattles,  would  not  be 
prevented  by  the  fact,  that  no  such  union  had  taken  place 
as  to  the  residue. 


anotof 
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•  It  remains,  then,  to  inquire  whether  there  was  a  mei^r  Albany, 
of  any  portion  of  the  premises ;  and  this  will  depend  en-  ^^'  ^^^' 
tirely  upon  the  intention  of  Wattles,  either  expressed  or  im-       James 
plied,  that  there  should  or  should  not  be  a  merger.  Moray. 

The  rule  upon  this  subject  is  perspicuously  stated  by  the     ^ 
master  of  the  rolls.  Sir  William  Grant,  in  Forbes  v.  Moffatt^  pends  on  ex- 
(18  Ves.  389.)    He  says,  "  it  is  very  clear  that  a  person  be-  JU^^nttoa 
eoming  entitled  to  an  estate,  subject  to  a  charge  for  his  own  of  mortgagee, 
benefit,  may,  if  he  choose,  at  once  take  the  estate  and  keep  ^pon  uxb  eub! 
up  the  charge.    Upon  this  subject,  a  Court  of  Equity  is  not  i^^ 
guided  by  the  rules  of  law.    It  will  sometimes  hold  a  charge 
extinguished,  where  it  would  subsist  at  law,  and  sometimes 
pfeeerve  it  where,  at  law,  it  would  be  merged.     The  ques- 
tion is  upon  the  intention,  actual  or  presumed,  of  the  per- 
son in  whom  the  interests  are  united.     In  most  instances, 
it  is  with  reference  to  the  party  himself,  of  no  sort  of  use  to 
have  a  charge  on  his  own  estate  ;  and  where  that  is  the 
ease,  it  will  be  held  to  sink,  unless  something  shall  have 
been  done  by  him  to  keep  it  on  foot."     The  same  general 
doctrine  is  laid  down  and  acknowledged  in  all  the  cases. 
{Lord  Compton  v.  Oxenden,  2  Ves.  Jun.  263.      4  Br.  Ch. 
Cas.  398,  S.  C.    Thomas  v.  Keymiss,  2  Vem.  348.    Oard- 
ner  v.  Astor,  3  John.  Ch.  Rep.  63.      Mills  v.  Com^tock,  6 
id.  214.      Starr  v.  Ellis,  6  id.  393.      2  Ponbl.  162,  ch.  6 
s.  8. 

One  consideration,  therefore,  is,  whether  Wattles  has  done  Whether 
anything  to  determine  that  election  which  he  undoubtedly  Watties  did 
had.  If  not,  the  question  will  be  upon  the  presumption  of  detennine  his 
law  under  the  circumstances  of  the  case.  election. 

•  The  first  point  to  be  settled  under  this  head  of  inquiry  is.  Within  what 
within  what  period  was  Wattles  bound  to  make  his  election  ^^  ^"  ^ 
whether  the  equitable  and  legal  estates  should  remain  dis-  elect? 

tinct  or  become  united  in  his  hands  ;  for,  until  this  is  deter- 
mined, we  know  not  what  acts  or  declarations  of  his  are  to 
be  taken  into  consideration.  If  he  was  bound  to  make  his 
dection  within  a  given  time,  six  months  for  instance,  then 
we  have  only  to  examine  whether,  within  that  period,  he 
did  any  thing  that  determined  the  election.  If  not,  then  we 
resort  to  the  presumption  of  law  which  arises  upon  the 
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Dec  1823.     pgUgd  ^nd  contradicted  by  the  clearest  and  most  imequivD- 


James       cal  manifestation  of  his  intention,  subsequent  to  the  lapse  of 
M^rey.       the  given  time. 

^  ,        Most  of  the  English  cases  have  been  decided  upon  the 

Moit  of  the  ,  .  .         1.  ,  ,         ,    .  . , 

English  euei  presumed  mtention  of  the  party,  there  bemg  no  evidence  of 

or*^Sii2d  ^  ^^"^  intention.      Thus,  the  case  of  Ld.  Campion  v. 

intentiaii.         OxendeUy  (4  6r.  Ch.  Cas.  39S,)  was  one  of  a  lunatic,  who  was 

incapable  of  expressing  any  intention.    So  also  of  ex  parte 

Grimstone^  (Ambl.  706,)  and  Powell  v,  Morgan^  (8  Vem. 

90,)  Thomas  v.  Kemishj  (id.  348,)  and  Lawrence  v.  Blaich- 

ford^  (id.  457,)  were  cases  of  infancy.    An  intention  in  the 

two  first  cases,  {Powell  v.  Morgan^  and   Thomas  v,  Ke- 

mishf)  had  been  expressed,  it  is  true,  by  the  making  of  wills, 

but  the  Ld.  Chancellor,  in  Ld,  Compton  v.  Oxendeuj  says, 

"  the  cases  of  infants  turn  upon  a  supix)sed  intent    The 

Couit  saw,  in  Thomus  v.  Kemish,  that  it  was  much  more 

beneficial  for  the  infant  that  the  interest  should  continue 

pernal." 

But  In  one      But  in  Forbes  v.  Moffatt,  (18  Ves.  Jun.  389,)  the  acts  of 

of***     *p^y  ^*i6  party  were  considered  and  examined  for  a  series  of 

were  examin-  years,  and  up  to  the  time  of  his  death,  for  some  evidence  of 

ed  for  a  series  .  , 

of  years,  and  his  intention  as  to  the  continuance  or  merger  of  the  charge ; 

bw  deathT*  °^  *"^  ^^  ^^  ^^  ^^®  having  been  found,  which  was  decisive 

upon  the  point ;  the  case  turned  upon  the  legal  presumption 

of  his  intention,  that  the  charge  should  not  merge,  because 

it  was  for  his  interest  that  it  should  not.    No  resort  was  had 

to  legal  presumption  of  his  intent,  until  the  whole  period 

between  the  time  when  the  estates  united  and  the  death  of 

the  party,  (which  was  ten  years,)  had  been  searched  in  vain 

for  some  conclusive  evidence  of  his  acCUal  intention. 

The   ded-      In  Gardner  v.  Astor^  (3  John.  Ch.  Rep.  53,)  more  than 

ciiMcery    of  three  years  had  elapsed  after  the  union  of  the  legal  and 

this  state  con.  equitable  estates,  before  the  mortgage  was  assigned.    It  was 

sidered,  as  to  /•!_ 

the  time  with*  heard  upou  bill  and  answer :  of  course  there  was  no  proof 
in  which^Ae  ^^  ^^^  ^^^  ^^^  ^^  ^^  appeared  to  have  been  done  by  Win- 
elect  ter,  between  the  time  when  the  two  estates  come  into  his 
hands,  and  the  time  when  he  assigned  the  mortgage  to  Gard- 
ner.   But  the  Chancellor  appears  to  have  put  his  decree  up- 
on the  ground  that  the  assignment  was  in  fact  made  subse- 
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quent  to  the  conveyance  to  the  defendant  Astor;  it  not  hav- 
ing been  acknowledged  until  after  that  period,  Astor  swear- 
ing that  he  believed  it  was  not  made  until  after  the  convey- 
ance to  him,  and  there  being  no  proof  to  show,  as  the  Chan- 
cellor remarks,  when  it  was  actually  made. 

The  case  of  Mills  v.  Coinstockj  (6  John.  Ch.  Rep.  214,) 
was  decided  upon  its  own  peculiar  circumstances,  and  the 
question  of  election  did  not  there  arise.  The  Chancellor  put 
his  decree,  upon  the  ground  that  the  assignment  of  the  mort- 
gage to  Comstock  was  a  deed  or  conveyance  within  the 
meaning  of  the  registering  act  of  Jan.  8,  1794,  and  not  hav- 
ing been  roistered,  was  fraudulent  and  void  as  against  Mills, 
who  was  a  subsequent  purchaser  for  valuable  consideration. 
The  assignment  being  void,  the  mortgage  was  to  be  con- 
sidered still  in  the  hands  of  Herrick,  and  the  deed  from  him 
to  Mills,  being  the  first  act  of  his  which  legally  affected  the 
transaction,  must  necessarily  be  considered  as  conclusive  evi- 
dence of  an  election  on  his  part,  that  the  two  estates  should 
unite;  because  that  deed  purported  to  convey  an  estate 
which  it  could  not  convey  unless  a  merger  had  taken  place. 
But,  as  I  have  already  remarked,  the  Chancellor  put  it  upon 
the  ground  of  fraud. 

In  S^arr  v.  Ellis  (6  John.  Ch.  Rep.  393)  the  Chancellor 
does  say,  "  that  unless  some  beneficial  interest  be  shown  to 
require  the  chai^  to  be  kept  up,  or  the  intention  to  keep  up 
the  charge  be  immediately  and  duly  declared^  it  shidl 
merge."  Upon  an  examination  of  that  case,  it  will  he  found 
that  the  assignment  of  the  mortgage  was  from  a  &ther  to 
his  son.  The  bill  alleges  the  assignment  to  have  been 
fraudulent  The  son  appears  not  to  have  answered.  The 
father,  it  is  true,  denies  the  fraud,  and  says  the  assignment 
was  made  in  satisfaction  of  a  debt  due  from  him  to  his  son. 
The  proofis  taken  in  the  cause  are  not  stated.  What  they 
must  have  been  may  be  inferred  from  the  language  of  the 
Chancellor.  He  says,  "  the  facts  warrant  the  charge  of  a 
fraudulent  combination  between  the  two  defendants  to  set 
up  the  mortgage  to  the  prejudice  of  the  plaintiff's  title  which 
he  purchased  of  the  defendant,  Samuel  Ellis.    The  credit 
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ALBANY,    of  the  answer  of  Samuel  Ellis  is  very  much  shaken  by  tbe 

^^'  ^^^'    proofs  against  the  truth  of  some  of  its  averments,  and  I  am 

Jamea       entirely  satisfied,  that  the  mortgage  has  been  fraudulently 

Mmy       assigned,  and  set  on  foot  to  injure  the  plaintiff's  title.     The 

(assignment  to  the  son,  if  even  before  the  plaintiff  ^s  pur^ 

chdse,  was  colorable  only.     The  marks  of  fraud  are  upon 

every  part  of  this  transaction.^^ 

It  will  be  perceived,  then,  that  in  the  opinion  of  the 
Chancellor,  this  was  a  case  of  actual  gross  and  glaring  fraud ; 
that  the  assignment  was  colorable  only ;  and  (admitting  the 
mortgage  to  have  been  a  subsisting  security)  would  have  b^n 
void,  not  only  against  a  bona  fide  purchaser^  but  even 
against  the  creditors  of  the  father.  The  question  of  merger 
did  not,  therefore,  necessarily  arise  in  the  cause ;  for  what- 
ever might  have  been  the  opinion  of  the  Chancellor  upon 
that  point,  the  assignment  must  have  been  declared  void  on 
the  ground  of  fraud.  The  observation  of  the  Chancellor, 
therefore,  '^  that  the  intention  to  keep  up  the  charge  must 
be  immediately  dedared,^^  comes  to  us  with  a  diminished 
weight  of  authority.  He  must  have  perceived  that  the 
question  of  fraud  controlled  the  case,  and  perceiving  that,  it 
is  not  disrespectful  to  him  to  suppose,  that  he  gave  to  the 
other  features  of  the  case  a  consideration  less  laborious  and 
profound  than  he  would  otherwise  have  done.  In  question- 
ing the  correctness  of  that  position,  therefore,  I  consider 
myself  as  combatting  the  impressions  merely,  and  not  the 
authority  of  the  Chancellor.  But  there  was,  in  truth,  in 
that  case,  a  lapse  of  14  months  between  the  purchase 
of  the  mortgage  by  Samuel  Ellis  and  the  assignment  to  his 
son.  And  if  the  case  had  turned  upon  the  question  of 
merger,  all  that  would  have  been  decided  by  it  is,  that 
if  the  party  in  whom  the  legal  and  equitable  estates  unite, 
does  not,  within  14  months,  declare  his  intention  that 
they  shall  or  shall  not  remain  distinct,  the  law  will  presume 
his  intention  from  the  circumstances  of  the  case.  To 
establish  the  rule  that  the  intention  of  the  party  shall 
be  inunediately  declared,  or  the  law  shall  declare  it  for 
him,  would  be  virtually  to  take  from  him  the  privilege  of* 
election.  How  is  he  to  make  his  intention  known,  except 
by  his  acts  in  relation  to  the  property  which  is  the  sub- 
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^t  of  the  charge  ?  Is  not  a  reasonable  time,  then,  to  be  al-    Albany, 
lowed  him  7  .  Is  he  to  be  compelled  immediately  to  assign     ^^^  ^^^' 
the  chaise,  if  he  intends  to  keep  it  distinct  7   or  to  sell  the       Jamei 
fee,  if  he  intends  the  charge  shall  merge  7  M^. 

If  the  law  gives  him  the  privilege  of  election,  it  will  give 
him  a  reasonable  time  within  which  to  make  it    This  ap-  a    reaMn^e 
])ears  to  me  to  be  the  good  sense  of  the  nile ;  and  it  is  clearly  *""•• 
sanctioned  by  the  authorities  to  which  I  have  adverted — 
particularly  by  the  case  of  Forbes  v.  Moffatt 

What  is  to  be  considered  a  reasonable  time,  must  depend,  And  what » 
in  some  d<^ee,  upon  the  circumstances  of  each  case,  upon  [mT^^pendi 
the  nature  of  the  charge,  the  situation  of  the  property,  and  ^^  circnm. 
the  circumstances  of  the  individual. 

Let  us,  then,  inquire  whether  Wattles,  within  a  reasonable  CircamstancM 
time  after  he  became  the  purchaser  of  the  equity  of  redemp>  reference^*  to 
tion,  did  any  thing  which  clearly  manifested  his  intention  *****  P*^** 
that  it  should  or  should  not  merge  in  the  legal  estate.    The 
circumstances  relied  upon  to  show  that  Wattles  considered 
the  mortgage  as  merged,  and  so  intended,  are,  that  after  the 
Sheriff's  sale,  he  entered  into  possession  of  the  premises — 
that  he  repeatedly  declared  the  whole  title  to  the  Johnson 
property  (except  the  interest  acquired  by  Sabin  at  the  Sher- 
iff's sale)  waJs  in  him — that  he  offered  to  sell  it,  and  said  he 
would  give  a  clear  title. 

It  does  not  appear  that  Wattles,  himself,  ever  entered  into  Wattles  never 
the  actual  possession  of  the  property.     Johnson,  the  mort-  m^J^^I^^  w- 
gagor,  continued  in  the  house  until  the  spring  of  1819 — ^that  ■pondent,  en- 
is,  for  a  3rear  after  the  sale — and  Morey,  the  respondent,  of  181S-19 
took  possession  of  the  residue,  under  some  agreement  with 
Wattles,  either  in  the  fall  of  1818,  or  the  succeeding  winter. 
Reuben  West  says  he  entered  in  December,  1818.    Thad- 
deus  M.  Wood  says  the  latter  part  of  the  year  1818.     Wm. 
Clark  says  in  November  or  December,  1818.    Asariah  Smith 
says  in  tfie  winter  of  1818  and  1819.    The  witnesses  all 
speak  of  the  whole  mortgaged  premises ;  for  the  15th  inter- 
rogatory, to  which  these  answers  are  responsive,  asks  when 
D.  Morey,  went  into  possession  of  the  premises  contained  in 
the  deed  marked  B.    Now  the  deed  marked  B  is  the  deed 
of  the  14th  June,  1819,  from  Wattles  to  D.  Morey,  for  the 
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ALBANY,    whole  of  the  mortgaged  premises.     The  entry,  therefore, 
Dec.  1823.    ^f  Morey,  as  the  agent  or  tenant  of  Wattles,  extended  not 


James       only  to  that  portion,  the  equity  of  redemption  in  whidi  had 
Morey.       ^^^  purchased  by  Wattles,  but  also  to  that,  the  equity  of 
redemption  in  which  had  been  purchased  by  Sabin.    The 
entry  and  possession  were  precisely  the  same  in  relation  to 
both  portions. 
Ai  moitgafee.      The  question  then  is;  in  what  character  did  he  enter — as 
mortgagee  or  absolute  owner  ?    I  answer,  as  to  Sabin's  por* 
tion,  he  must  have  entered  as  mortgagee,  because  he  had  no 
right  to  enter  in  any  other  character.    The  inference,  then, 
is  irresistible,  that  he  entered  into  the  whole  as  mortgagee, 
and  mortgagee  only.    As  &r,  therefore,  as  the  taking  pos- 
session of  the  mortgaged  premises  affords  any  evidence  of 
Wattles'  intention,  it  is  that  he  meant  to  keep  the  legal  and 
equitable  estate  distinct 
Toiuley,  GU-      Sylvanus  Tousley,  Thomas  I.  Gilbert,  and  Hezekiah  L. 
flw't?ndencei  Granger,  all  swear,  that  in  the  summer  of  1818,  Wattles 
1^  J^*?d*  ^^^^^^^^  ^  hsive  a  complete  and  perfect  title  to  the  Johnson 
and  right   to  property,  and  a  right  to  sell  and  dispose  of  it,  (except  Sa- 
'^'  bin's  portion ;)  and  so  he  most  unquestionably  had.    He  had 

the  legal  estate  by  his  mortgage,  and  the  equitable  by  par* 
chase  ;  and  he  had  the  power  of  uniting  them  whenever  he 
pleased.  But  does  the  assertion  of  that  fact  afford  any  evi- 
dence  of  a  present  subsisting  intention  to  unite  them  ?  Clear- 
ly not  It  is  well  remarked  by  the  Master  of  the  BjoIQsj  in 
Forbes  v.  Moffatt^ ''  that  the  owner  of  a  charge  is  not,  as  a 
condition  of  keeping  it  up,  called  upon  to  repudiate  the  estata 
The  election  he  has  to  make,  is  not  whether  he  will  take  the 
estate  or  the  cha^e,  but  whether,  taking  the  estate,  be 
means  the  charge  to  sink  into  it,  or  to  continue  distinct  from 
it."  I  lay  out  of  the  case  all  the  declarations  which  Wattles 
is  said  to  have  made,  that  he  had  a  deed  for  the  property 
from  Johnson.  They  are  clearly  incompetent  evidence,  as 
against  the  appellant,  of  the  existence  of  the  deed.  Nor  do 
they,  in  my  judgment,  afford  the  slightest  evidence  upon  the 
point  now  under  discussion. 
Nothing  ibuid  The  assignment  of  the  mortgage  from  Wattles  to  James,  is 
to    dotemuM  ^^  ^^^  event  in  the  order  of  time ;  and,  indeed,  it  was  an-* 
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terior  to  the  possession  of  the  mortgaged  premises  taken    Albany, 
by  Morey.    The  balance  of  evidence  is,  that  Morey  did  not     ^^^  ^^^' 


enter  until  December,  1818.  The  assignment  was  on  the  James 
9th  of  November  preceding.  It  was  entitled,  therefore,  to  Moray. 
be  first  considered  in  determining  the  intent  of  Wattles. 

I  apprehend  there  can  be  no  difference  of  opinion,  as  to  •J«cUon  t>U«^ 
the  decisive  evidence  which  this  assignment  affords  of  Wat<     The  ampi^ 
ties'  intention  to  keep  the  charge  distinct  from  the  legal  es-  ^^^n^  ^^ 
tate.    It  contained  a  solenm  covenant,  that  the  bond  and  deomre    evi- 
mortgage  were  a  subsisting  security,  and  that  the  sum  of  tiei*  intention 
$12,000,  was  then  due  upon  it.     It  was  the  first  act,  on  the  *?   ^^^  ^ 
part  of  Wattles,  after  the  union  of  the  two  estates  in  his  tinct  from  the 
hands,  which  affords  any  evidence  of  his  intention  whether  ***^  «■*•*«• 
they  should  be  kept  distinct  or  not.    It  was  within  six 
months  and  a  half  after  he  acquired  the  charge,  which  I 
cannot  consider  an  imreasonable  time  to  allow  him  for  mak- 
mg  his  election.    It  affords,  then,  in  my  judgment,  compe- 
tent and  conclusive  evidence  of  the  actual  intention  of  Wat- 
ties that  there  should  be  no  merger,  and  precludes  all  inqui- 
ry into  the  presumption  of  intent  which  the  law,  in  the  ab- 
sence of  such  evidence,  might  have  inferred  from  the  facts 
in  the  case. 

When  the  assignment  was  made,  there  were  no  claims  or 
rights  in  conflict  with  it.  Nothing  had  been  done  by  Wat- 
tles to  render  it  unjust  or  inequitable  to  keep  the  estates  dis- 
tinct, in  conformity  with  his  declared  wish  and  intention.  No 
man  had  dealt  with  him  upon  the  legal  presumption  of  mer- 
ger, and  no  one  had  a  right  to  question  or  impeach  the  trans- 
action between  him  and  the  appellant.  That  the  demand 
of  the  appellant.  Tor  which  he  took  the  assignment  of  the 
mortgage  as  security,  was  just  and  equitable,  as  against  Wat- 
tles, has  not  been,  and  cannot  be  denied.  He  received  for 
it  a  fiill  and  fair  consideration,  and  unless  he  has  forfeited 
the  rights  thus  acquired,  by  his  stibsequent  acts,  he  is  enti- 
tled to  a  full  and  unconditional  enjoyment  of  them. 

I  have  endeavored  to  show  that  the  appellant  has   done 
every  thing  which  he  was  bound  by  law  to  do.    Let  us  in- 
quire, for  one  moment,  whether  the  respondent,  in  dealing  re^ndentex! 
with  Wattles,  exercised  the  caution  which,  as  a  prudent  man,  ereitjBd      the 
he  ought  to  have  done.    It  was  a  matter  of  public  notoriety,  ^^Jiiideiirman 

Vol.  n.  40 
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ALBANY,    that  Wattles  had  a  mortgage  upon  the  Johnson  property^ 
^^^  ^^^'    It  was  also  matter  of  record,  for  the  mortgage  was  regis- 
James       tered.    The  respondent,  had  legal,  and  undoubtedly  actu- 
Morey.       ^^  knowledge  of  the  fact     When  he  took  his  convey- 
ance, therefore,  on  the  14th  of  June,  1819,  he  knew  that 

ought  to  have  .^^ 

done  in  deal-  Wattles'  title  to  the  property  conveyed  originated  in  a 
^with  Wat-  mortgage.  He  knew,  then,  that  the  mortgage  was  one  of 
the  title  deeds  to  the  estate.  If  he  knew  of  the  purchafie 
of  the  equity  of  redemption  by  Wattles,  he  also  knew,  in 
judgment  of  law,  that  it  was  in  the  power  of  Wattles 
still  to  keep  the  equitable  and  legal  estates  distinct.  He 
knew  that  an  assignment  of  the  mortgage  by  Wattles,  im- 
mediately, or  within  a  reasonable  time  after  the  purchase  of 
the  equity  of  redemption,  would  determine  his  election,  and 
pass  the  legal  estate  to  his  assignee.  He  knew  that  the  pos- 
session of  the  title  deeds,  if  not  indispensable,  is  a  measure 
of  prudent  precaution  on  the  part  of  the  purchaser ;  for  he 
took  from  Wattles  the  deeds  from  the  Sheriff  and  Sabin  to 
him.  Did  he  then  act  with  the  proper  caution,  not  only  in 
omitting  to  demand  the  mortgage,  as  one  of  the  title  deeds, 
but  in  omitting  to  make  any  inquiry  concerning  it.  If  he 
had  asked  for  the  mortgage,  and  its  delivery  had  been  evad- 
ed or  refused,  it  would  have  excited  suspicion  and  inquiry, 
which  would  have  led  to  a  discovery  of  the  assignment 
To  whom,  then,  is  negligence  imputable,  and  who  has  trust- 
ed most? 
Whether,  as      The  Chancellor  says,  "  The  assignee  has  no  right  to  com- 

aupposedT^the  P^^^-  He  dealt  with  a  suspicious  instrument  that  oughi 
appellant  dealt  ^q  j^q^^^  p^^  fiif^  upon  inquiry.    He  knew,  or  was  bound  to 

with    a  suspi-  _  -'    .  '  ^.  ,    1        «#    111 

clous  instru-  kuow,  for  it  was  matter  of  record,  that  Wattles  had  purcha- 
Sr*  ^l^!^n-  ^^  ^  *®  equity  to  at  least  three-fourths  of  the  premises, 
ment  Why  did  he  not  record  the  assignment,  and  why  did  he  not 

take  a  new  mortgage?  The  answer  to  nK)st  of  these  inqui- 
ries is  to  be  found  in  the  considerations  which  I  have  already 
submitted.  James  had  no  actual  knowledge  of  the  purchase 
by  Wattles.  The  recording  of  the  Sheriff's  deed  was  not 
notice  to  him,  in  judgment  of  law ;  for,  by  law,  it  was  not 
necessary  to  record  it.  He  did  not  record  his  assignment  for 
the  same  reason.    He  may  not  have  taken  a  new  mortgage, 
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because  he  did  not  know  that  Wattles  had  it  in  his  power 
to  give  one :  or,  if  he  did  know  it,  he  understood  that  a  new 
mortgage  could  cover  but  three-fourths  of  the  premises,  and 
he  may  have  taken  the  assignment,  because  he  preferred 
security  upon  the  whole  to  security  upon  a  portion  of  the 
premises.  The  instrument  with  which  he  dealt  may  have 
been  a  suspicious  one,  though,  I  must  confess,  I  have  been 
unable  to  discover  what  rendered  it  so. 

But  concede  the  fact,  that  here  was  sufficient  to  put  James 
upon  inquiry,  and  that  he  did  inquire ;  what  discovery  could 
the  most  diligent  investigation  have  made,  which  would 
have  warned  him  against  taking  the  assignment.  He  would 
have  learned  that  the  legal  and  equitable  estates  were  both 
in  Wattles — that  he  had  done  no  act  which  evinced  an  in- 
tention, on  his  part,  that  the  former  should  merge  in  the 
latter — that  he  had  neither  parted  with,  nor  incumbered 
either — and  that  there  was  no  living  being  whose  rights  or 
interests  would  be,  in  the  remotest  degree,  affected  by  his 
determination  to  unite  or  to  preserve  the  two  estates  distinct. 
If  be  had  asked  the  respondent  whether  he  had  any  interest 
in  the  question,  he  would  have  learned  that  he  had  not. 
The  most  diligent  inquiry  would,  therefore,  have  resulted 
in  a  conviction,  on  the  part  of  the  appellant  that  there  was 
no  l^al  or  equitable  objection  to  his  taking  the  assignment. 
His  right,  therefore,  is  not  only  first  in  point  of  time,  but 
it  is  supported  by  the  better  equity.  I  am,  accordingly,  of 
opinion,  that  the  decree  of  his  Honor  the  Chancellor  should 
be  reversed. 

It  will  be  perceived,  that  the  view  which  I  have  taken  of 
the  case,  has  rendered  it  unnecessary  for  me  to  consider 
whether  the  appellant's  judgment  was  valid,  as  against  the 
respondent's  mortgage,  or  not ;  though  I  should  be  inclined 
to  the  opinion,  that  it  was  not,  upon  the  authority  of  Law- 
less V.  Hackett,  (16  John.  149,)  and  Brinkerhoff  v.  Marvin, 
(6  John.  Ch.  Rep.  320.)  without  having  given  to  the  sub- 
ject much  consideration.  An  examination  of  the  accounts 
between  Wattles  and  Morey  is  also  unnecessary ;  for,  having 
oome  to  the  conclusion  that  the  appellant's  mortgage  is  first 


ALBANY, 
Dec.  1823. 

James 

V. 

Morey, 


The  appel« 
lant's  rij^ht  » 
fint  in  point  of 
time,  and  sup- 
ported by  the 
better  equity; 

And  the  de- 
cree should  be 
reversed. 

It  »eem»,  the 
appellant's 
judgment 
womd  not  af* 
feet  the  re- 
spondent, for 
want  of  a  pro- 
per specinca* 
tion. 
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ALBANY,    to  be  satisfied,  the  amount,  for  which  the  respondent's  is  to 
Dec.  1823.     stand,  must  be  perfectly  immaterial  to  the  appellant      If 


James       there  should  be  any  surplus,  it  may  be  matter  of  discussion 
Morey.       between  Wattles  and  Morey. 

I  have  also  omitted  to  consider  what  interest  Sabin  ac- 
Wattles  for-  Quired  in  the  mortgaged  premises,  by  this  purchase  at  the 
feitod  his  right  Sheriff's  Sale.  Whether  the  equity  of  redemption  merely, 
mortgage  to  or  the  whole  estate,  in  consequence  of  Wattles'  silence  as  to 
chase' by 'not  ^®  incumbrances ;  because,  whatever  he  acquired  passed  to 
disclosing  the  Wattles,  by  his  subsequent  release,  and  neither  he  nor  bis 
WhaTwattios  g^^intee  can  set  up  the  fraud  to  bar  the  incumbrance  of  the 
acquired  of  appellant  If  he  acquired  from  Sabin  any  thing  beyond  the 
to  confirm  as  equity  of  redemption,  it  enured  to  the  benefit  and  confir- 
signment        mation  of  his  deed  of  assignment  to  the  appellant,  and  did 

not  pass  by^  his  deed  to  the  respondent.    ( Trevivan  v.  Lavh 

ranee  et  ahy  1  Salk.  276,  2d  res.    Palmer  v.  Ekins,  2  Ld. 

Raym.   1560.      Jackson   v.   Btdlj  1  John.  Cas.  90,  per 

Kent,  J.) 

Savage,  Ch.  J.    (After  stating  the  facts,  substantially,  as 
detailed  by  Woodworth  and  Sutherland,  Justices.) 
The  object  of      The  appellant  seeks  to  foreclose  the  mortgage  assigned 
the  bill.  ^  j^^^  ^j.  j^  recover  the  money  on  his  judgment  against 

Wattles. 
Defence.  The  respondent  claims  to  hold  the  premises  in  pledge  for 

the  objects  for  which  they  were  mortgaged,  and  also  for  a 
general  balance  due  to  him  from  Wattles. 

To  determine  correctly  the  rights  of  the  parties,  it  becomes 
important  to  ascertain  those  of  Wattles  on  the  9th  Novem- 
ber, 1818. 

The  mortgage  was  given  upon  sufficient  consideration,  and 

there  can  be  no  doubt  that  the  whole  $12,000,  and  more 

The  mortgage  ^^^^  advanced  by  Wattles.    It  must  then  be  still  a  subsist- 

is  itiu  an  m-  ^ 

cnmbrance  ing  incumbrance  unless  it  has  become  inoperative  in  conse- 
^"^o^^yI  quence  of  the  Sheriff's  sale  of  the  20th  April,  1818.  The 
by  the  sheriff's  Sheriff  sold  the  equity  of  redemption  only.  {Jackson  v.  Htdlj 
10  John.  481.)  There  is  no  pretence  for  alleging  that  the 
mortgagee,  by  his  silence  at  the  sale,  forfeited  his  rights.  His 
mortgage  was  registered,  which  was  notice  to  all  the  world ; 
and  the  judgments  upon  which  the  executions  issued  wbre 
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yocmger  than  the  mortgage.    Two  witnesses  heard  Wattles    albany, 
give  notice  of  his  claim  ;  others,  though  present  at  the  sale,     ^^^  ^^^' 


did  not  hear  this  notice  ;  but  it  is  clear  that  the  bidders       James 
knew  of  the  mortgage,  or  they  would  not  have  suffered       Mowy. 
property  worth  8  or  10,000  dollars  to  be  sold  for  645  dol- 
lars.   That  Sabin  knew  of  the  mortgage,  is  proved  by  his 
subsequently  conveying  to  Wattles  for  a  nominal  consider- 
ation.   Whether  Wattles  had  a  deed  from  Johnson,  previ- 
ous to  the  sale,  I  think  very  immaterial,  as  it  must  have  been 
of  later  date  than  the  judgments  on  which  the  sale  was 
made.    When,  therefore,  Sabin  purchased  one-fourth  of  the  g^^^^        ^_ 
mortgaged  premises,  there  can  be  no  doubt  that  he  had  a  red  the  equity 
good  title  to  the  equity  of  redemption  for  so  much,  whether  ^   ©ne^foSS 
Wattles  had  a  previous  deed  or  not.    Sabin  was  the  owner  °^  ^®  premi- 

AAA  * 

of  this  equity  of  redemption  on  the  9th  November,  1818; 
and  as  to  that  part  of  the  mortgaged  premises  there  could  be  And  as  to  that 
no  merger.    The  mortgage  was  certainly  valid  pro  tanto  ;  no^^^wn  ** 
and  the  appellant's  right  was  complete  before  Sabin  convey- 
ed to  Wattles,  which  was  not  till  the  26th  May,  1819.    The      p^^^jt^ne  of 
doctrine  of  merger,  as  derived  from  the  decisions  in  Great  merger  whoi 
Britain  and  this  state,  seems  to  be  this  :  that  when  the  legal  ^^  "^eJuTee 
and  equitable  estates  become  imited  in  the  same  person,  the  meet. 
equitable  is  merged  in  the  legal  estate  unless,  1.  the  party  in 
whom  they  unite  manifest  an  intention  to  keep  them  sepa- 
rate :  or  2d,  it  is  manifestly  his  interest  to  keep  them  so ; 
but  when  it  is  indifferent  whether  they  unite  or  not,  or  when 
an  intention  to  unite  them  is  shown,  then  they  shall  be  uni- 
ted.    In  this  case,  it  has  not  been  shown  that  Wattles  had 
any  interest  in  keeping  the  two  estates  separate  ;  and  so  far  intere^ed  "to 
as  his  intentions  are  in  evidence,  from  his  declarations  or  keep  them  m- 
his  acts,  previous  to  his  assignment  of  the  9th  Nov.  they  all  deciaratioM, 
m  to  prove  a  merger.    His  declarations  that  he  owned  the  *'^»    ^    *** 

^  '^  D  prove  merger. 

whole  property,  and  his  offers  to  sell,  prove  it.  Aarigmnentui 

In  my  opinion,  therefore,  the  assignment  of  Johnson's  ^  JuSTttllm 

mortgage,  so  far  as  the  property  purchased  at  the  Sheriffs  unregistered 

sale  by  Wattles  is  concerned,  can  have  no  greater  effect  than  ™**  ^^^ 

that  of  an  unregistered  mortgage. 
At  the  time  when  this  mortgage  was  assigned,  the  appel-      Appellant! 

lant  look  a  judgment,  which  is  not  impeached  as  to  the  fair-  J'"**^™*" 
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ALBAf^Y,    ness  of  the  transactions  between  the  parties ;  but  a  techni- 
Dec  1823.     j^^  objection  is  raised,  that  the  specification  required  by 


James       the  Statute,  then  in  force,  was  insufficient    The  decision 

Uony.       ^^  ^^^  ^^^  of  Lawless  V.  Htickett,  (16  John.  149,)  is  in  point, 

and  shows  the  objection  to  be  well  founded.    In  the  view 

Objected  to  •'        ^  . 

as  wanting  a  which  I  have  taken  of  this  subjecl^  it  does  not  become  ne- 
perf^  speaifi-  cessary  to  question  the  correctness  of  that  decision.    It  may, 
however,  be  proper  to  remark,  in  passing,  that  the  evil  pro- 
posed to  be  remedied  by  the  law  of  1818,  was  the  facility  of 
committing  frauds  in  entering  up  judgments  by  confession ; 
as  it  was  the  practice,  (whatever  might  be  the  real  consider- 
ation,) to  state  it  to  be  money  lent.    The  legislature,  there- 
fore, required  the  nature  and  consideration  of  the  debt  to  be 
stated  in  the  specification  ;  but  when  the  Court  carried  it  so 
far  as  to  require  every  item  of  the  plaintiff's  account  to  be 
specified  the  legislature  seem  to  have  considered  the  re- 
medy worse  than  the  disease,  and,  in  1821,  repealed  the  act. 
As  the  objection  to  this  specification  is  strictly  technical, 
if  it  be  considered  tenable,  a  technical  answer  should  be  re- 
ceived.   By  the  act,  a  judgment  without  a  specification, 
shall  be  adjudged  fraudulent  as  it  respects  any  other  bona 
fide  judgment  creditors,  "and  every  bona  fide  purchaser 
for  valuable  consideration,  of  any  lands  bound  or  afiected 
by  such  judgment."    The  respondent  is  not  a  judgment 
creditor.    He  is  simply  a  mortgagee.    He  is  not,  there- 
fore,  technically  a  purchaser :  {Berry  v.  Mutual  Insur- 
apondent  is  a  ance  Company,  2  John.  Ch.  Rep.  612 ;)  nor  do  I  think  the 
w—^TnuT'  legislature  contemplated  a  mortgage  creditor  by  the  terms 
chaser,     and  bona  fide  purchaser  for  valuable  consideration.    In  the 
Se^want^^or  language  of  the  Chancellor,  in  Searing  v.  Brinkerhoff^  (5 
defect    of   a  John.  Ch.  Rep.  331,)  "  purchasers  are  there  mentioned  in 

specification.  //      x 

contradistinction  to  creditors,  and  the  word  is  used  in  the 
common  and  popular  sense."  "  The  act  ought  not  to  be 
extended  by  construction  ;  and  the  ordinary  lien  of  the 
judgment  creditor  who  might  happen  through  the  inadver- 
tence, or  the  error  of  counsel,  to  omit  as  particular  a  specifica- 
tion as  the  act  required,  ought  not  to  be  impaired  except  in  fa- 
vor of  those  particular  persons,  who  can  bring  themselves 
dearly  and  strictly  within  the  letter  and  within  the  mean" 
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ing  and  policy  of  the  exception.    In  my  judgment  it  is  no    Albany, 
answer  to  say  that  a  mortgagee  comes  within  the  reason  and     ^^^  ^^^' 
policy  of  the  act.    The  legislature  may  have  had  wise  npa-       Jmo* 
sons  for  excluding  mortgagees  from  the  benefits  of  this  act,       Morey. 
as  well  as  the  act  authorizing  the  redemption  of  lands  sold 
on  execution.    {Matter  of  Saunders  Van  Rensselaer  v. 
7%c  Sheriff  of  Albany,  1  Cowen's  Rep.  501.)  It  is  sufficient 
for  us  that  ita  lex  scripta  est. 

I  am,  therefore,  clearly  of  opinion,  that  the  appellant  is  en-     And  the  ap- 
titled  to  the  benefit  of  his  judgment.    It  was  a  perfei^t  lien  R^*"^^  •^" 
as  against  the  respondent.    He  admits,  in  his  answer,  that  benefit  of  hie 
he  knew  of  this  judgment  before  the  14th  June,  1819,  and  i'*^*"*"*- 
he  did  not  know  till  January,  1821,  that  there  was  any  ob- 
jection to  the  specification.    All  his  arrangements  were 
made  with  Wattles,  and  his  securities  taken,  under  the  ex* 
pectation  that  the  judgment  was  a  lien  upon  the  lands  of 
Wattles,  and  to  be  satisfied  in  preference  to  his  mortgage ; 
and,  in  December,  1819,  this  judgment  was  the  only  obsta« 
cle  in  the  way  of  an  absolute  purchase. 

The  result  of  my  opinion  on  this  part  of  the  case  is,  that     ^  ^  ^ 

•^     ^  ^  '  mortgageupon 

the  plaintiff  is  entitled  to  the  benefit  of  his  judgment,  and  one-foorth  of 
to  his  mortgage  also,  upon  the  fourth  part  of  the  premises  J^h^JS^TtJ 
purchased  by  8abin  at  the  SherilSf's  sale,  on  the  20th  April,  Sabin. 
1818. 

As  to  the  other  three-fourths  of  the  premises,  the  res« 
pendent,  I  think  is  entitled  to  preference  in  the  satisfjeus-^ 
tion  of  his  mortgage,  if  any  thing  remains  after  the  pay^ 
ment  of  James'  judgment,  unless  his  rights  areaffdcted  by 
other  circumstances  in  the  case,  constituting  the  equities  of 
the  parties.    This  part  of  the  case,  his  Honor  the  Chan^ 
cellor  thought  decidedly  in  favor  of  the  respondent,  and     It  wae  aoc 
placed  much  reliance  on  the  fact,  that  the  appellant  had  JST'^'IiJ^ 
neglected  to  record  his  assignment.    It  was  conceded  on  the  ment    aiKwiki 
argument,  that  the  recording  acts,  which  relate  to  the  mili- 
tary  lands,  have  no  application  to  the  premises  in  question, 
they  not  being  a  part  of  those  lands ;   and  this  concession 
destroys  that  part  of  the  Chancellor's  argument,  which  is 
predicated  on  the  necessity  of  recording  the  assignment.    I 
know  of  no  law  requiring  the  assignment  of  a  mortgage  to  qnirmg  thL 
be  recorded. 
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ALBANY,        If  notice  of  the  assignment  is  not  given  to  the  mortgagor, 
Dec.  1823.     j^^  jg  protected  in  any  payments  he  may  make  to  the  mort- 
James       ga^ee.    And  this  is  the  extent  of  the  risk  run  by  the  as- 
Morey.       signee,  who  neglects  to  give  notice  of  the  assignment 

I  have  already  stated,  that  I  consider  the  appellant's  as- 

mortmTOr*  to  sig^^n^ent  operative  as  to  one-fourth  of  the  premises,  and  as 

alone  neceasa-  to  the  Other  three-fourths,  it  must  be  placed  upon  the  foot- 

Awignment  ing  of  an  Unregistered  mortgage.    The  respondent's  mort- 

operatod  as  an  r.^^^  ^^^  recorded  as  an  absolute  deed,  but  was  never  re- 
unregistered     °  o  ' 

mortgage  as  to  gistergd  as  a  mortgage.     They  are  both,  therefore,  unre- 

***Deediore8-  gistered  mortgages.    (Z>ey  v.  Dunhamj  2  John.  Ch.  Rep. 

pondeni  sever  ]89,j     The  second  moitgage  does  not  necessarily  gain  a 

ed  as  a  mort-  preference   unless  registered ;    and  not  even  then,  if  the 

fif*g»      to  be  s®^"^  mortgagee  has  notice  of  the  first  mortgage.     The 

considered  an  rule,  "^Mt  prtor  65/ tempore,  po/tor  C5^  jure,"  applies,  unlesS 

mo^togeT      ^^^  appellant  has  been  guilty  of  fraud  or  culpable  n^li- 

gence,  by  leaving  Wattles  in  possession  of  the  mortgaged 

premises.    Fraud  is  not  imputed,  and  in  point  of  negligence, 

the  parties  are  equal,  "  it  is  a  common  rule,  (say  the  books) 

that  when  of  two  persons   equally  innocent,  or  equally 

blameable,  one  must  suffer,  the  loss  shall  be  left  with  him  on 

whom  it  has  fallen  ;  and  here  comes  in  the  other  rule,  that 

the  equities  being  otherwise  equal,  the  priority  of  time  must 

determine  the  right."     {Berry  v.  Mutual  Insurance  Com- 

pany,  2  John.  Ch.  Rep.  603.)    It  seems  to  me,  therefore. 

Appellant  ^jj^t  the  appellant  is  entitled  to  preference  as  to  the  imregis- 

has  preference  _  *  *  i        ,  J.        ,        ..    i 

in  this  view,     tered  mortgage  upon  the  three-fourths  of  the  property  pur- 
chased by  Wattles  at  the  Sheriff's  sale. 
But  if  re-      But  even  if  the  respondent's  mortgage  were  to  have  prefer- 
m^gage'take  ®^c®>  ^^  could  extend  only  to  the  objects  for  which  the  indem- 
preference,      ^ity  was  given,  to  wit,  the  Auburn  note,  and  the  Wattles  and 
be  as  to  the  Granger  debts.    As  an  additional  security.  Wattles  assigned 
intonded  to*be  ^^^  ^^^  stock,  &c.,  and  some  Other  personal  property.    The 
secured  by  it  parties  have  presented  very  contradictory  statements  as  to 
dent  had  cShor  *®  amount  of  the  security  afforded  by  means  of  the  person- 
security  from  al  property.    Taking  the  accounts  attached  to  the  respon- 
ought  to  have  dent's  answer,  it  appears  that  he  had  abundant  security  in 
m^nnaified      ^jjjg  property.    And  as  he  knew  of  the  appellant's  judgment 
when  he  took  that  security,  and  did  not  then  doubt  its  valid- 
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ity,  he  was  tnost  grossly  negligent  in  omitting  to  indemnify    albanV, 
himself.  Dec  1823, 


On  the  xhole  case,  thetefore,  I  am  of  opinion,  that  the       Jame« 
decree  of  his  Honor,  the  Chancellor,  should  be  reversed.  Morev. 

BowNE,  Burt,  Dudley,  Green,  Hathaway,  HunteR) 
King,  Lefferts,  Mallory,  and  Redfield,  Senators^ 
concurred  in  the  result  of  the  opinions  delivered  as  above  by 
the  Judgesi 

Cramer,  Senator.  In  this  Case,  frctm  the  facts  detailed  Smnmarjdf 
iii  the  pleadings  and  proofs,  it  appeal^  that  Johnson  gave  a  ^®  ^■^^ 
bond  and  mortgage  to  Wattles,  to  secure  the  payment  of 
$12,000,  dated  the  24th  day  of  June,  and  registered  the  17th 
day  of  July,  1817.  The  mortgaged  premises  were  sold  on 
the  20th  day  of  April,  1818,  by  virtue  of  executions  on  sev-« 
end  judgments  docketed  subsequent  to  the  execution  of  the 
mortgage.  WattleSj  the  mortgagee,  became  the  purchaser^ 
at  the  sale,  of  three  parcels  of  the  premises,  took  a  deed  from 
the  Sheriff,  and  had  it  recorded  on  the  28th  day  of  the  same 
month.  William  H.  Sabin  purchased  one  parcel  of  the 
premises  at  the  same  sale,  and  Wattles^  on  the  9th  day  of 
November,  1818,  assigned  the  mortgage  of  Johnson  to  the 
appellant,  as  security  for  a  debt  previously  contracted  by 
one  Meeker,  for  $9331.  W"attles,  on  the  14th  day  of  June, 
1819,  for  a  valuable  consideration,  sold,  in  fee,  the  Whole  of 
the  premises,  covered  by  the  Johnson  mortgage,  to  the  res- 
pondent. Prior  to  this  conveyance.  Wattles  had  purchased 
of  Sabin  all  his  right  and  title  to  the  mortgaged  premises^ 
But  this  purchase  was  not  made  until  after  the  assigmnent 
of  the  mortgage  to  the  appellant. 

This  is  a  brief  summary  of  the  facts  in  the  case,  which  I 
have  deemed  most  material  in  fotming  a  coitect  decision^ 
Several  other  points  were  niade,  and  all  Very  ingeniously 
discussed  by  the  counsel ;  yet  it  appears  to  me,  from  the 
view,  I  have  taken  of  the  subject,  that  the  real  merits  ai'e  M^rid  d©^ 
confined  to  very  narrow  limits,  and  depend  entirely  on  the  g?^  ^  ^l 
doctrine  of  merger^  as  recognized  and  settled  in  the  Courts  gear. 

YoL.  IL  41 
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ALBANY,  of  law  atid  Equity  in  this  country,  and  that  from  which  wd 

^^  ^  derive  our  system  of  jurisprudence. 

James  I  will  here  premise,  that  I  consider  this  case,  from  all 

Morej.  which  has  been  presented  to  the  Court,  a  fair  contest  be- 

Co  teat  be  ^^^^  boiiu  fide  Creditors  to  obtain  securities  for  their  res- 

tween      bona  pective  debts  OF  liabilities,  from  a  debtor  who  was  willing  to 

fide  creditoni.  jef^aud  either  of  them. 

let  point  I  shall  first,  then,  consider  whether  the  legal  and  equita« 

ble  estates  had  vested  in  Wattles  under  such  circumstances 
that,  in  judgment  of  law,  the  mortgage  was  extinguished  by 
merger  as  to  those  parts  of  the  premises  purchased  by  him 
at  the  Sheriff's  sale ;  and  if  so,  secondly,  whether  that  part 
^*°™        pmrchased  by  Sabin,  and  quit-claimed  to  Wattles  after  the  as- 
signment, can,  by  any  rule  of  law,  be  exempted  from  the 
operation  of  the  Johnson  mortgage  in  the  possession  of  the 
respondent.      From  all  tlie  authorities  which  I  have  been 
able  to  examine,  I  consider  the  rule  well  settled,  aud  I  think 
Rule  18  that  it  a  rule  founded  upon  good  sense  and  justice,  that  when  the 
Md  "^     itabf*  ^'^%^  ^^^  equitable  claims  are  united  in  the  same  person, 
claims  unite  in  the  equitable  title  is  merged,  and  no  longer  exists  except  in 
the**^  equUaSe  Special  cases.     In  support  of  this  position,  the  cases  of 
claim  \b  merg-  Gardner  V.  Astor,  (3  John.  Ch.  Rep.  53,)  Mills  v.  Comstock^ 
^  (5  id.  214,)  Staar  v.  Ellis,  (6  id.  309,)  and  Comptm  v.  Ox- 

enden,  (2  Ves.  Jun.  261,)  are  explicit  and  decisive. 
Exceptions.  The  only  exceptions  to  this  rule  are,  first,  when  there  is 
a  declared  intention  on  the  part  of  the  mortgagee,  that  the 
equitable  and  legal  titles  shall  continue  distinct;  secondly, 
where  an  intention  to  continue  the  mortgage  may  be  fairly 
presumed  from  the  acts  of  the  mortgagee  ;  and  thirdly,  where 
the  law  will  presume  such  intention  from  the  circumstances 
of  the  case,  without  regard  to  the  acts  of  the  mortgagee, 
which  it  will  do  in  two  cases : — First,  when  for  the  interest 
of  the  party,  the  mortgage  should  continue :  And  secondly, 
when  from  the  situation  of  the  parties,  (as  in  the  case  of  an 
_.      .^  .   infant.)  he  cannot  make  his  election.    These  are  all  the  cases 

When  it  IS  '^  "^ 

indifierent  to  to  be  found  in  which  the  mortgage  will  be  deemed  a  sub- 
cidm  ^should  sistiug  incumbrance,  when  the  mortgagee  has  the  legal  and 
subsist  or  not,  equitable  estates  united  in  himself.  But  when  it  is  indifferent 
^  ways  ™  *  ^  ^g  party,  whether  the  charge  should  or  should  not  subsist 


V. 

Morey. 
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it  always  merges.  Forbes  v.  Mqfatty  {18  Yes,  393.)  Do  albany, 
the  facts  detailed  in  this  case  bring  it  within  any  of  the  ex-  Pec- 1823. 
ceptions  above  mentioned  ?  To  me,  it  is  obvious  they  do  James 
not 

The  testimony  taken  in  this  case  shows  most  conclusive- 
ly, that  there  was  no  declared  intention  on  the  part  of  Wat-  ghow^^*^  u*** 
ties,  that  the  mortgage  should  continue.  All  his  acts  and  Uon  to  nnito 
declarations  before,  at,  and  after  the  sale,  manifest,  most  un-  ®^**®^ 
equivocally,  an  intention  on  his  part  to  unite  the  titles  and  to 
extinguish  the  mortgage  ;  such  as  purchasing  of  Johnson  the 
equity  q(  redemption ;  his  silence  at  the  sale,  and,  after  salci 
representing  himself  as  absolute  owner  of  the  premises, 
and  offering  to  sell  them  in  fee.  The  fact  of  his  silence  at 
the  sale,  is  supported  by  every  witness  who  has  testified, 
with  the  single  exception  of  West,  who  says  that  he  attend- 
ed the  sale,  and  after  the  property  was  put  up  by  the 
Sheriff,  heard  Wattles  publicly  say,  that  he  had  a  mortgage 
on  the  property  executed  by  Johnson,  for  $12,000.  But 
the  testimony  of  West  is  contradicted,  and  I  think  perfectly 
destroyed  by  the  witnesses  examined,  who  were  present  at 
the  time ;  all  unimpeached,  and  ten  in  number.  And  how 
could  the  declaration  of  Wattles,  in  relation  to  this  mort- 
gage, be  deemed  public,  even  if  it  were  made  to  West, 
when  the  Sheriff,  and  every  other  person  present,  who  has 
been  examined,  heard  nothing  of  it.  In  fact,  it  is  not  to 
be  presumed,  that  Wattles  should  have  made  such  a  declar- 
ation in  the  presence  and  hearing  of  those  witnesses,  as  he 
had  before  that  time  declared  to  most  of  them,  that  he  had 
purchased  the  equity  of  redemption  of  Johnson. 

Nor  can  I  imagine  that  any  beneficial  object,  as  to  Wat-  ^o  benefit 
ties,  could  exist  for  continuing  the  mortgage.  Indeed,  it  was  ^  Wattles 
for  his  advantage  that  it  should  merge  ;  for,  by  the  merger,  from  continu- 
he  became  absolute  owner  in  fee,  and  went  into  actual  ^^^  ^®  ^^^' 
possession  of  the  premises,  whereby  he  was  enabled  to  ob- 
tain a  credit  from  the  respondent,  which,  as  mortgagee,  he 
probably  could  not  have  obtained.  No  oircum- 

There  are  no  circumstances  from  which  the  law  can  raise  ■*»?©«•    fi»m 

which  to  pre- 

a  presumption  in  favor  of  the  existence  of  this  mortgage,  sume  Hs  con. 

tinoanoe. 
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ALBANY,    either  on  account  of  any  supposed  advantage  to  Wattles,  or 
P^  ^Q^'     any  disability  on  his  part  to  make  an  election. 
James  The  mortgage  being  thus  merged,  in  judgment  of  law,  no 

Moray.       subsequent  intention  or  act  of  his  could  make  it  a  valid  sub- 
sisting incumbrance  as  to  that  part  of  the  premises  purchas- 
Mortgage  be-  ^  j^y  j^j^  ^^  ^g  Sheriflf's  sale.    This  is  a  necessary  conse- 

mg  onc6  mor-  '  ' 

god,  is  always  quence  of  the  legal  principle  in  relation  to  merger;    The 
"*'  mortgage  had  become  cancelled,  and  was  completely  ex- 

tinct, so  far  forth  as  the  titles  had  united  in  Wattles. 
Asstgnment      The  assignment  of  this  instrument  to  the  appellant,  on 
Sg      except  the  9th  November,  1818,  therefore,  passed  nothing  except 
°^'**^*^h^  the  rateable  proportion  which  that  part  of  the  premises  pur- 
purohase,    for  chased  by  Sabin  would  have  to  contribute.    The  true  test 
Sat"^*  whuch  ^f  ^YiQ  assignee's  rights  is,  what  interest  could  the  mortga- 
wouW  have  to  gee  give  at  the  time  of  executing  the  assignment  ?    That, 
and  that  only,  could  pass  to  the  appellant ;  for  Wattles  could 
confer  no  greater  or  other  interest  than  such  as  he  at  that 
time  possessed ;  and  if  he  had  legally  released  three-fourths 
of  the  premises  to  Johnson,  from  the  effect  of  this  mortgage^ 
before  the  assignment  to  the  respondent,  it  would  hardly  be 
pretended  that  the  assignee,  under  such  circumstances, 
could  hold  the  parts  thus  released,  still  subject  to  the  mort- 
gage ;  and,  in  judgment  of  law,  he  had  thus  released  before 
the  assignment. 
AMignee  of      There  is  no  rule  more  distinctly  settled  than  this,  that  thQ 
ukMsubject  ^"^signee  of  a  mortgage  takes  it,  subject  to  all  the  equities 
to  «U  equities,  subsisting  between  the  mortgagor  and  mortgagee  at  the 
time  of  the  transfer.    The  circumstances  of  this  case  clearly 
demonstrate  the  propriety,  the  justice  and  the  necessity  of 
the  rule,  that  whenever  the  two  estates  are  united,  the  equi- 
table estate  should  merge ;  otherwise,  bona  fide  purchasers, 
using  every  possible  precaution  and  diligence,  might  be  de- 
frauded or  postponed  to  the  assignee  of  a  dormant  mort- 
gage. 
Deeiee  erro-      But  the  decree  of  his  Honor,  the  Chancellor,  is,  in  my 
SialTpaiTpiii^  judgment,  erroneous  as  to  that  part  of  the  premises  pur- 
chaaedby  Sa-  chased  by  Sabin.    In  him  there  was  no  legal  estate  into 
"as  to  Uiis,  which  the  equitable  could  sink.    The  legal  and  equitable 
MtkStf^  "*^  estates  were  never  vested  in  Wattles,  he  having  parted  with 
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the  former  by  an  assignment  of  the  mortgage  to  the  appel-    Albany, 
lant  anterior  to  his  acquiring  the  Sabin  title.    Wattles,  1. 


therefore,  had  a  perfect^  right,  at  the  time  he  made  the  as-  J«nie§ 
signment,  to  pass  the  mortgage,  as  to  this  portion  of  the  Moray. 
premiscis,  to  the  appellant.  And  that  right,  having  been 
thus  fairly  and  legally  acquired,  in  the  ordinary  oourse  of 
business,  should  not  be  defeated,  or  at  all  affected,  by  a  sub* 
sequent  conveyance  from  Sabin  to  Wattles,  to  which  the 
appellant  was  an  utter  stranger,  unless,  in  order  to  protect 
himself  against  an  innocent  purchaser,  he  was  bound  to 
register  the  assignment. 

I  am  of  opinion,  that  the  appellant  was  not  bound  by  any  JJ^^p^STS 
rule  of  law,  (however  prudent  it  might  have  been,)  to  record  •■"gmneiiL 
the  assignment  of  the  mortgage.    It  is  not  embraced  in  the 
words  of  the  act  relative  to  military  titles :  for  the  premises 
in  question  are  not  included  in  the  military  bounty  lands,  as 
was  assumed  by  his  Honor  the  Chancellor.    Nor  was  the 
appellant  bound  to  give  notice  of  the  assignment  to  any  Amgneeumot 
person  but  the  mortgagor.    The  case  of  Williams  v.  Sor-  ^^  ^  ^* 
rellj  (4  Ves.  389,)  relates  only  to  dealings  between  mortga-  except   mort- 
gor  and  mortgagee,  before  notice  of  assignment,  and  has  no  ***^'* 
application  to  dealings  between  mortgagee  and  third  per- 
sons, who  are  not  parties  to  the  original  contract.    The  mo- 
neys, therefore,  that  might  arise  from  the  sale  of  that  portion 
of  the  mortgaged  premises,  or  so  much  thereof  as  would 
amount  to  its  rateable  proportion,  ought,  in  my  judgment, 
to  have  been  awarded  to  the  appellant. 

Much  has  been  said  on  the  subject  of  the  appellant's  prior      Remedy  oo 
judgment.    In  answer  to  that,  I  will  only  remark,  that  if  l^^SrT^ 
any  reliance  is  to  be  placed  on  the  validity  of  that  judg- 
ment, the  appellant  has  a  clear  and  certain  remedy  at  law 
to  enforce  it,  and  ought  not  to  ask  this  Ck>urt  or  the  Court 
of  Chancery  to  aid  him  for  that  purpose. 

I  am  of  opinion,  that  the  decree  of  his  Honoiu'  the  Chan- 
cellor should  be  reversed,  so  far  as  it  respects  that  portion 
of  the  premises  purchased  by  Sabin,  and  affirmed  as  to  the 
residue. 

Bhonson,  Clark,  Easton,  Lynde,  McIntyre,  Ogden 
Thorn  and  Wheeler,  Senators,  concurred. 
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ALBANY,        BowKER  and  WoosTER,  Senators,  were  for  affirming  the 
^^^^     Chancellor's  decree. 

JameB 

Morey.  A  majority  of  the  Court  being  for  a  reversal  of  the  decree 

F         Mai  ^^  following  rule  was  thereupon  entered  : 

13.  Rule.    This  case  having  been  heard,  and  due  delibera- 

in  pMt^sT*'^  ^^^^  being  thereupon  had,  and  the  bill,  as  to  the  defendant, 

For  affinn-  Caleb  Johnson,  having  been  taken  pro  canfesso — It  is  or- 

Decree  of  re-  DERED,  ADJUDGED  and  DECREED,  that  the  decree  of  the 

▼enaL  Qqu^  of  Chaficery  of  the  28th  day  of  Oct.  A.  D.  1822,  be, 

and  the  same  is  hereby  reversed  and  vacated. 
Order  of  re-      And  it  is  further  ordered,  adjudged  and  decreed,  that 

!^^  **  U*  *'  ^  referred  to  one  of  the  Masters  of  the  said  Court,  to  as- 

lanceon  mort-  certain  and  report  the  balance  justly  due  for  principal  and 
interest,  upon  the  mortgage  from  the  defendant,  Caleb  John- 
son, to  James  O.  Wattles,  mentioned  in  the  pleadings  in  this 
cause,  and  also  the  balance  justly  due  to  the  appellant,  for 
principal  and  interest,  on  the  bond  from  James  O.  Wattles 
to  the  appellant,  also  mentioned  in  the  pleadings  in  this 
cause. 

Order  of  aale.  And  it  is  further  ORDERED,  ADJUDGED  and  decreed, 
that  upon  the  coming  in  and  confirmation  of  the  said  report, 
the  mortgaged  premises,  as  the  same  are  described  in  the 
said  mortgage  from  the  defendant,  Caleb  Johnson  to  the 
said  James  O.  Wattles,  to  wit — All  that  certain  piece  or  par- 
cel of  land,  {describing  the  mortgaged  premises)  or  so 
much  thereof  as  may  be  requisite,  be  sold  at  public  auction, 
at  the  court-house  in  the  county  of  Onondaga,  or  on  the 
premises,  by  any  one  of  the  Masters  of  the  said  Court  of 
Chancery,  the  said  Master  giving  six  weeks  public  notice  of 
the  time  and  place  of  such  sale,  by  an  advertisement,  con- 
taining a  brief  description  of  the  said  premises,  to  be  inserted 
in  a  public  newspaper  printed  in  the  said  county,  and  a  copy 
thereof  to  be  affixed  on  the  outer  door  of  the  said  court-house ; 
and,  further,  that  the  Master  making  such  sale  execute  to  the 
purchaser  or  purchasers  of  the  said  premises,  a  good  and  suf- 
And  how  to  ^^^^^^  ^^^  ^'  deeds  of  conveyance  for  the  same,  and  out  of 

diqNMe  of  pro-  the  proceeds  of  such  sale  pay  to  the  solicitor  of  the  appel- 
laiit,  the  appellant's  costs  in  the  Court  of  Chancery  to  be 
taxed,  and  also  the  balance  so  reported  to  be  due  to  him,  up- 
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oa  the  aforesaid  bond  and  judgment,  with  interest  from  the    Albany, 

date  of  the  report,  taking  receipts  for  such  payments,  and  ^^ L , 

filing  the  same,  with  the  report  of  such  sale  ;  and  that  he  Jame§ 
bring  the  residue  of  the  proceeds,  if  any  there  be,  into  the  Moray, 
said  Court  of  Chancery,  to  be  applied  imder  the  order  of  the 
said  Court,  towards  the  pajrment  of  any  balance,  to  be  as- 
certained as  the  said  court  shall  direct,  that  may  be  found 
due  to  the  respondent,  Davenport  Morey,  from  the  said 
James  O.  Wattles ;  and  that  the  Master  make  report  of  his 
proceedings  in  the  premises,  with  all  convenient  speed. 

And  it  is  further  ordered,  adjudged  and  decreed,     tq    delirar 
that  the  said  Caleb  Johnson  and  Davenport  Morey^  on  the  title  deed^  Ac 
request  of  the  complainant  or  his  solicitor,  or  of  the  purcha- 
ser or  purchasers  of  the  said  mortgaged  premises,  deliver 
over  all  deeds,  demises  or  writings,  whatever,  relating  to  or 
concerning  the  said  mortgaged  premises. 

And  it  is  further  ordered,  adjudged  and  decreed,  To  deliver 
that  the  said  Davenport  Morey,  and  all  persons  claiming  SJcSIiiier. 
under  him,  or  who  have  come  into  the  possession  of  the 
mortgaged  premises,  penderite  lite^  deliver  and  yield  up  the 
possession  thereof  to  the  complainants,  or  to  whomsoever 
shall  become  the  purchaser  or  purchasers  thereof  at  said 
sale,  on  his,  her  or  their  producing  to  the  said  Davenport 
Morey,  or  to  the  person  or  persons  in  the  possession  of  the 
said  mortgaged  premises,  the  deed  executed  by  the  Master 
pursuant  to  such  sale  as  aforesaid,  or  that,  in  default  thereof, 
a  writ  or  writs  of  execution  issue,  for  the  purpose  of  putting 
such  purchaser  or  purchasers  into  such  full  and  peaceable 
possession. 

And  it  is  further  ordered,  adjudged  and  decreeDi 
that  the  record  and  proceedings  be  remitted  to  the  Court  of 
Chancery,  that  this  decree  may  be  fully  executed. 
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ALBANY, 
Dec.  1833.  ' 


Clark 

„^*  Gardner  Clark,  impleaded  with  Frederick  Davis, 

appellant. 
against 
William  Henry,  respondent*   - 

A  conve/anoe  of  property  abaolate  in  termS)  if  intended  by  the  parties  to  be 
a  security  for  a  debt,  is  a  mortgage : 

And  this,  whether  the  intention  is  manifested  by  a  written  defeasance,  exe- 
eated  simultaneously  with  the  conveyanee,  ot  by  the  pah>l  declarations  or 
the  acts  of  the  parties. 

H.  was  indebted  to  C.  on  promissory  notes  of  |^5,  and  executed  an  assign- 
ment to  C.  absolute  in  its  terms,  of  a  mortgage  which  H.  held  against  one 
D.  for  $1065  03  ;  and  C.  and  H.  at  the  same  time  destroyed  the  notes : 
and  C.  executed  to  H.  a  writing,  by  which  he  promised  to  sell  the  mort- 
gage to  H.  if  he  would  pay  C.  $225  by  a  certain  day ;  and  H.  failed  in 
the  payment ;  and  C.  declared  several  times  beibre  the  day  of  payment, 
that  he  held  the  assignment  as  security  for  his  debt ;  HM,  that  the  as- 
signment was  a  mortgage,  and  not  a  conditional  sale ;  and  that  H.  might 
redeem  on  paying  the  debt  due  to  C.  with  interest 

There  is  no  exception  to  the  rule,  that  a  conveyance  which  is  once  a  mort- 
gage is  always  a  mortgage. 

No  agreement  in  a  mortgage,  to  change  it  into  an  absolute  conveyimce  upon 
any  event,  will  be  allowed  to  prevail  by  a  Court  of  Chancery. 

Appeal  from  the  Court  of  Chancery.  On  the  8th  Febru- 
ary, 1819,  Frederick  Davis  executed  to  the  respondent,  his 
promissory  note  and  mortgage  for  $1066  03,  with  interest. 
In  March,  1819,  the  respondent  purchased  of  the  appellant 
a  span  of  horses,  waggon,  &c.,  for  $286.  Of  this  sum,  76 
dollars  were  paid  when  due.  The  remainder  was  payable 
the  1st  January,  1820 ;  but  was  not  paid  at  that  time.  On 
the  dth  July,  1821,  the  respondent  filed  his  bill  in  the  Court 
of  Chancery  against  the  appellant  and  Davis,  stating,  among 
other  things,  that  on  or  about  the  16th  February,  1820,  the 
appellant  demanded  payment  or  security  for  the  balance, 
amounting  as  he  alleged,  to  $226  ;  and  offered  an  extension 
of  credit  to  the  1st  October  following,  if  the  respondent 
would  give  security ;  that  the  respondent  agreed  to  secure 
the  payment  at  the  time  proposed,  by  pledging  the  mortgage ; 
and  an  assignment  was  drawn  accordingly,  which  the  res- 
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pondent  supposed  was  by  way  of  pledge,  and  whjfi^  he  sigd- 
ed  by  making  his  mark^  and  it  was  witnessed  by  one  Hal- 
stead,  who  also  made  his  mark,  neither  the  respondent  nor  wit- 
ness being  able  to  write  or  read  writings  and  no  other  per- 
son being  present ;  that  the  appellant,  at  the  same  timcj  ex- 
ecuted a  written  agreement  to  the  respondent^  which  the  latp 
ter  supposed  was  an  agreement  to  re^deliver  to  him  the  mort- 
gage, on  his  paying  the  balance  ;  but  which  he  afterwards 
discovered  contained  no  such  agreement.  The  object  of 
the  bill  was  to  redeem,  and  for  the  re^assignment  and  fore^ 
closure  of  the  original  mortgage,  <fcc. 

The  answer  of  the  appellant,  admitted  that  the  assignment 
was  for  the  $226,  but  insisted  that  it  was  abtolute,  and  was 
so  understood  by  the  parties.  The  answer  further  admitted^ 
that  after  the  assignment  was  executed^  the  appellant  told 
the  respondent  he  would  re-sell  and  re-assign  the  mortgage; 
if  the  respondent  would  pay  him  the  226  dollars ;  and  that 
the  appellant  drew  and  signed  a  writings  by  which  he  agreed 
to  sell  the  mortgage  to  the  respondent  for  $226,  if  that  sum 
was  paid  by  the  first  day  of  October,  then  next ;  that  the 
reason  of  the  mortgage  being  sold  at  such  a  reduced  price 
was  the  respondent's  apprehension,  that  he  should  lose  the 
money  due  upon  it,  by  reason  of  a  supposed  failure  of  title 
to  the  mortgaged  premises ;  that  he^  for  this  reason,  offered 
to  sell  the  mortgage  to  the  appellant  on  the  terms  finally 
agreed  upon.  The  answer  admitted  the  respondent  to  be  in- 
capable of  writing,  or  reading  writing ;  but  denied  that  Hal- 
stead  was  so. 

Proofs  were  taken  in  the  cause ;  and  Halstead  swore  that 
the  assignment  was  made  under  an  agreement,  that  if  the 
226  dollars  were  paid  by  the  1st  Octobcir,  the  mortgage 
should  be  re-deliyered^  and  that  the  appellant  declared,  at 
the  time,  that  he  took  the  assignment  merely  as  selcurity  for 
that  sum,  and  gave  a  writing  to  the  effect,  that  if  the  money 
should  be  paid  by  the  first  October,  then  the  mortgage  should 
be  re-assigned ;  but  if  the  money  should  not  be  then  pilid^ 
the  appellant  should  hold  the  mortgage. 

In  February,  1820^  the  appellant  declared  id  one  Barker, 
that  he  held  the  mortgage  as  security  for  money  due  from 
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the  respondent,  and  if  it  was  not  paid  by  the  next  fidl,  he 
should  hold  the  mortgage.  He  repeated  the  same  declara- 
tion to  Barker,  at  a  subsequent  day,  before  the  money  was 
due,  and  after  it  became  due  he  told  the  respondent,  in  the 
presence  of  Barker,  that  the  day  had  been  when  he  (the  res- 
pondent) might  have  saved  himself,  but  he  had  not  stirred ; 
that  it  was  then  too  late,  and  he  (the  appellant)  meant  to  cut 
and  sear. 

On  the  part  of  the  appellant,  the  proof  was,  that  the  res- 
pondent declared  to  one  Eldridge,  that  he  had  sold  the  mort- 
gage to  the  appellant,  and  did  not  care  whether  he  ever  got 
any  thing  upon  it  or  not,  and  gave  as  a  reason  for  selling 
it,  at  a  reduced  price,  that  he  apprehended  losing  it  on  ac- 
count of  a  reported  failure  of  title  to  the  mortgaged  premi- 
ses. He  made  a  similar  declaration  to  one  Barker,  adding 
that  if  he  paid  the  appellant,  the  latter  was  to  sell  him  the 
mortgage  back  again.  He  also  declared  to  one  Colton  that 
he  had  sold  the  mortgage  to  the  appellant,  and  had  been 
paid  to  his  full  satisfaction.  He  made  a  similar  declaration 
to  one  Van  Auker. 

The  225  dollars,  due  from  the  respondent  to  the  appellant, 
were  secured  by  the  promissory  notes  of  the  former,  which 
were  destroyed  at  the  time  of  assigning  the  mortgage.  In 
February,  1821,  the  respondent  tendered  to  the  appellant  the 
debt  due  to  him,  and  in  April  following,  he  forbade  Davis* 
paying  the  money  due  on  the  mortgage,  to  the  appellant ; 
notwithstanding  which,  on  the  28th  May  thereafter,  Davis 
obtained  the  appellant's  release  of  the  mortgage,  on  paying  a 
part  and  substituting  other  security  for  the  residue. 

The  Chancellor  decreed,  that  the  assignment  was  by  way 
of  mortgage — that  the  defendants  below,  or  one  of  them, 
should  pay  the  balance  due  on  the  original  mortgage,  with  the 
costs  of  the  suit,  and  that  the  mortgaged  premises  should  be 
held  chargeable,  &c. 


The  reasons  of  the  (late)  Chancellor,  for  this  decree,  were 
thus  assigned : 

It  is  clearly  established  by  the  answer  and  the  proofs,  that 
the  bond  and  mortgage  were  assigned  by  the  plaintiff  to  the 
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defendant  Clark,  by  way  of  mortgage,  to  secure  the  pay- 
ment of  $225  by  a  given  day,  and  any  agreement  that  the 
assignment  was  to  be  an  absolute  sale,  without  redemption, 
upon  default  of  payment  on  the  day,  was  unconscientious, 
oppressive,  illegal  and  void.  The  equity  of  redemption  still 
existed  in  the  plaintiff,  notwithstanding  any  such  agree- 
ment. 

There  is  no  principle  in  Equity  better  settled,  than  that 
every  contract  for  the  security  of  a  debt,  by  the  conveyance 
of  real  estate,  is  a  mortgage  ;  and  all  agreements  of  the  par- 
ties, tending  to  alter  in  any  subsequent  event  the  original 
nature  of  the  mortgage  and  prevent  the  equity  of  redemp- 
tion, are  void  If  the  conveyance  or  assignment  was  amort- 
gage  in  the  beginning,  the  right  of  redemption  is  an  inse- 
parable incident,  and  cannot  be  restrained  or  clogged  by 
agreement.  Though  the  conveyance  be  absolute  in  terms, 
yet  if  the  intention  appear,  to  make  the  estate  redeemable, 
it  will  continue  so  until  foreclosure  ;  for  the  maxim  of  Equity 
is,  that  the  estate  cannot  be  a  mortgage  at  one  time  and  an 
absolute  purchase  at  another.  This  is  an  elementary  rule 
on  this  subject,  and  the  object  of  it  is  to  prevent  imposition 
and  fraud  on  the  mortgagor. 

The  original  design  of  the  assignment  in  this  case,  being 
admitted  to  be  by  way  of  pledge  or  mortgage  for  a  debt,  and 
this  design  being  contained  in  a  collateral  instrument  execu- 
ted concurrently,  by  the  defendant  Clark,  it  seems  to  put  an 
end  to  all  question  as  to  the  right  of  redemption.  And  upon 
a  tender  of  the  225  dollars  with  interest,  in  February,  1821, 
the  plaintiff  was  entitled  to  a  re-assignment  of  the  bond  and 
mortgage ;  and  any  payment  and  discharge  of  the  mortgage, 
afterwards,  by  negotiation  between  the  two  defendants,  was 
fraudulent  and  void  as  respected  the  plaintiff.  It  is  satis- 
factorily shown,  that  the  defendant  Davis  had  notice  of  the 
plaintiff's  claim  upon  the  bond  and  mortgage,  prior  to  the 
negotiation  and  settlement,  between  him  and  the  defendant 
Clark,  and  the  same  was  made  at  his  peril  and  in  his  own 
wrong.  It  was,  according  to  my  judgment  of  the  facts,  a 
fraudulent  combination,  between  the  two  defendants,  to  de- 
prive the  plaintiff  of  his  rights. 


ALBANY, 
Dec  1823. 

Clark 

V. 

Henry, 
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Dee.  1823. 

Claik 


The  plaintiff  has  been  treated  by  the  defendant  Clark| 
with  great  injustice,  and  it  is  incredible  that  he  should  have 
agreed  to  sell  absolutely,  a  bond  and  mortgage,  well  secured, 
(for  nothing  appears  to  gainsay  this  presumption,)  for  up- 
wards of  1000  dollars,  for  the  grossly  inadequate  sum  of  225 
dollars.  The  right  of  redemption  rests  in  this  case  upon  the 
most  obvious  principles  of  Equity.  It  is  just  and  proper 
that  Clark  should  pay  the  balance  due  to  the  plaintiff,  since 
he  has  appropriated  the  bond  and  mortgage  to  his  own  use 
and  discharged  the  same,  after  receiving  payment  of  part 
and  taking  new  security  on  new  terms  for  the  residue. 

S,  M.  Hopkins,  for  the  appellant,  made  the  following 
points: 

1.  The  distinct  ground  6f  the  bill  is  fraud  and  imposi- 
tion in  the  terms  of  the  writings ;  the  contracts  being  fraudu- 
lently stated  to  an  unlettered  man.  But  this  ground  is  aban- 
doned when  the  interrogatories  are  drawn  up,  and  is  not  at 
all  supported  by  the  testimony,  nor  relied  upon  in  the  de- 
cree. 

3.  All  the  testimony  of  the  complainant  below  goes  only 
to  alter  a  written  contract,  by  parol,  or  to  set  up  a  contract 
by  parol,  against  the  terms  of  a  written  contract. 

3.  The  decree  goes  upon  the  ground,  neither  of  the  fraud 
alleged  in  the  bill,  nor  the  parol  matter  shown  in  evidence 
against  the  writing — but  upon  the  ground  that  the  papers, 
as  they  stand,  constitute  a  mortgage — whereas  upon  the  case 
as  proven,  it  is  not  a  mortgage,  but  a  conditional  sale. 

4.  All  the  allegations,  of  fraud  in  the  appellant,  are  com- 
pletely disproved. 

5.  This  was  the  case  of  a  contract  of  hazard,  and  is  no 
more  to  be  altered  by  the  event  of  the  risk  in  question,  than 
a  chance  in  a  lottery  or  an  insurance. 

6.  The  respondent  had  no  claim  upon  Davis  for  payment, 
without  offering  him  an  indenmity. 

In  support  of  the  3d  point  he  relied  upon  the  fact,  that  at  the 
time  of  the  assignment  the  promissory  notes,  given  by  the  re- 
spondent for  the  debt,  were  surrendered  and  destroyed.  He 
said  the  original  debt  was  gone.  There  cannot  be  a  mortgage 
unless  to  secure  a  debt ;  but  Henry  was  left  under  no  obligaticm 
to  pay.    Had  the  assignment  proved  unavailing,  or  the  mort- 
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gage  from  Davis  unproductive,  the  appellant  would  have    Albany, 
been  without  remedy.    A  personal  obligation  to  pay  is  of  the     ^^'  ^^^' 
essence  of  a  mortgage.    The  transaction  between  these  par-        Clark 
ties  was  a  mere  accord  and  satisfaction  for  the  debt.  Where       Henry, 
the  grantee  of  lands  subject  to  a  limited  power  of  redemp- 
tion, has  not  all  the  remedies  of  a  mortgagee,  the  convey- 
ance is  not  a  mortgage  but  a  limited  sale.    Therefore,  where 
lands  were  conveyed  in  lieu  and  satisfaction  of  a  portion 
charged  on  them,  with  a  clause  of  redemption  if  the  portion 
were  paid  in  ten  years,  there  being  no  covenant  for  the  pay-    ^^IJ?*^^"^'* 
ment  of  the  portion,  nor  any  collateral  security,  a  redemp-  Baii&Beatty, 
tion  was  refused  after  ten  years ;  for,  if  the  produce  of  a  ^^fjx  ^^  ^^g 
sale  of  the  lands  were  insufficient  to  discharge  the  portion,     (f)  WaUUy. 
the  grantee  could  have  no  remedy  against  the  grantor,  to  cai.  89.  i  Eq. 
recover  the  deficiency.(a)     The  fair  criterion,  in  Equity,  to  9^^^'  ^^^' 
determine  whether  a  deed  be  a  mortgage  or  not,  is,  are  the  Ru9$€l,       3 
remedies  mutual  and  reciprocal  ?(6)    Has  the  grantee  all  ^^(^Ys 
the  remedies  that  a  mortgagee  is  entitled  to  ?    This  is  like  and  the  cases 
a  lottery  or  insurance  transaction.     A  discoiuit  is  allow-  skinner  ^  v. 
ed  by  way  of  premium,  and  the  assignment  is  without  re-  ??y'^:  «  ^ 

course.  535,  per  Kent, 

Ch.     Skinner 
y.  Dayton,  17 

S,  A.  Foot,  for  the  respondent,  stated  the  following  points :  JoJ«».      Rep. 

1.  The  Court  of  Chancery  will  always  relieve  against  a  cer/ a'  jTiA 
forfeiture,  or  loss,  resulting  from  the  non-payment  of  money  ^^^  Py 
on  the  day,  if  compensation  can  be  made  ;  and  interest  of  Manlove  v. 
the  money  is  always  held  to  be  an  adequate  compensa-  g^'''  ^•"^ 
tion.(c)  (<0  ^<y   ▼• 

2.  An  absolute  conveyance  of  real  or  personal  property,  john.  Ch!  Rep. 
with  an  agreement  to  re-convey  in  case  a  sum  of  money  is  ^^  c^?^*i5 
paid  by  a  certain  day,  is  a  mortgage.(rf)  John.      'aos. 

3.  Every  conveyance  of  real  and  personal  property,  made  ^J?  iJ  35J 
with  a  view  to  secure  a  debt,  is  a  mortgage — and  it  will  be  Manlove  y. 
80  regarded  in  Equity  if  the  object  of  the  conveyance  is  made  tan, 2 ^m. 84! 
out  by  parol  or  written  evidence.    The  facts  in  this  case  L^^o^-^*** 

313,  o.  C 

show,  that  the  object  of  the  assignment  of  the  note  and  mort-      («)  1  Pow. 
gage,  was  to  secure  the  $225  due  to  Clark.(c)  to  isITmiS 

4.  Any  agreement  made  at  the  time,  or  subsequent  to  Ch. 414 to 418, 
the  giving  of  a  mortgage  without  any  new  consideration,  cited  by  these 
tending  to  embarrass  or  defeat  the  right  of  redemption  after  !?!5^*{?  "' 
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ALBANY,    forfeiture  of  the  mortgage,  is  held  in  fjquity  to  be  illegal,  op- 
^^-  ^^^'    pressiveandvoid.(/) 
Clark  6.  The  conduct  of  Clarke  merits  the  adjudication  of  costs 

Henry.       against  him. 

He  remarked,  that  in  Dunham  v.  Dey^  the  defeasance  was 
executed  more  than  a  year  after  the  deed,  yet  holden  a  mort- 
gage. 


(/)ld. 


Hopkins^  in  reply  said,  no  attempt  is  made  to  answer  the 
appellant's  point  grounded  on  the  statute  of  frauds.  A  seal- 
er) VmL  OU"  ^  instrument  cannot  thus  be  defeated  by  parol.(^)  Nor 
2^oiL^rh!  ^^  ^^^  objection,  that  an  agreement  in  restraint  of  the  right 
Rep.  590,  and  to  redeem  is  void,  any  application  to  this  case.  Here  never 
cHedl^^m  ^^®  ^^^  Tv^i  to  redeem.  The  assignment  was  absolute 
&>  MitcheU,  from  the  nature  of  the  transaction.  The  debt  was  destroyed 
*^*  at  the  moment  of  its  execution  and  all  collateral  remedy 

gone.  Suppose  the  mortgage  had  turned  out  to  be  not  worth 
five  straws — we  never  could  have  recovered  the  balance,  of 
Henry.  It  was  a  mere  conditional  sale,  wiihin  the  case  from 
Ball  &  Beatty,  and  the  condition  precedent  not  being  per- 
formed, we  are  under  no  obligation  to  re-convey. 

BUL  WooDWORTH,  J.    The  bill  states  that  at  the  time  the  as- 

signment was  made,  the  appellant  declared  it  was  by  way 
of  pledge,  and  that  the  instrument  in  writing  delivered  to  the 
respondent  was  an  agreement  to  re-deliver  the  mortgage  on 

Anawer.  payment  of  $225.  In  the  answer,  the  appellant  alleges,  it 
was  an  absolute  sale  and  transfer,  but  he  admits  that  he 
agreed  to  re-sell  and  re-assign,  if  the  respondent  paid  $225, 
on  or  before  the  first  of  October,  then  next ;  that  he  wrote  and 
signed  an  instrument  to  that  efiect. 
Halated'a  William  Halstead,  a  subscribing  witness,  testifies,  that 
Clark  gave  Henry  a  writing,  which  specified,  that  if  Henry 
paid  the  money  by  the  first  of  October,  he  was  to  re-assign ; 
if  not,  Clark  was  to  hold  the  mortgage.  This  does  not  vary 
materially  from  the  writing  stated  in  the  answer.  There  is 
no  magic  in  the  words  "  agreeing  to  sell  the  mortgage^  to 
distinguish  the  case  from  an  agreement  to  re-assign.  Hal- 
sted  is  not  contradicted  as  to  the  fact,  that  the  assignment 
was  received  as  a  security. 


•▼idence. 
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There  is  proof  that,  afterwards,  the  respondent  admitted    Albany, 
it  was  a  sale,  and  the  appellant  admitted  it  was  a  security.      Dec  1823. 

Without  reference  to  the  construction  which  the  law        Clark 
would  put  on  the  transaction,  I  am  satisfied,  that,  at  the  time,       Henry, 
neither  party  considered  the  assignment  an  absolute  sale.  If 
it  was  not,  the  respondent  had  a  right  to  redeem  and  is  not  ^^^  to  be'a 
barred  by  non-payment  at  the  day.  mortgage. 

The  case  warrants  the  inference,  that  Clark  supposed  the     ^^j^j^ 
papers  were  so  drawn  as  to  defeat  the  right  of  redemption,  posed     there 
if  there  was  a  failure  of  payment,  and  that  the  word  "sell"  JSlemption. 
was  inserted,  instead  of  the  more  appropriate  term  re-^issign, 
80  as  thereby  to  obtain  a  mortgage  of  $1065,  for  the  inade- 
quate consideration  of  $225. 

The  whole  operation,  seems  to  Ije  devised  for  the  pur-  Operation  was 
pose  of  overreaching  an  ignorant  man  who  could  neither  ^  ^j^^!^ 
lead  nor  write.  m«u  ^ 

There  cannot,  however,  be  any  doubt,  that  the  writing  Writing  was  a 
executed  by  the  appellant  was  per  se  a  defeasance  merely,  ^fo^ance. 
On  what  terms  was  the  appellant  to  sell  ?  Not  for  the 
value  of  the  security,  but  the  amoimt  of  the  original  debt 
not  equal  to  one-fourth  of  the  mortgage.  This  speaks  a 
language  not  to  be  mistaken.  Tlie  instrument  must  be 
constructed  as  a  covenant  to  re-assign. 

The  right  to  redeem  is  carefully  protected  by  Courts  of     ^u^^.  to  «- 
Equity.    They  will  not  suffer  an  agreement  to  prevail,  that  f •^""'^^Jf^' 
the  estate  shall  become  an  absolute  purchase  in  the  mort- 
gagee, upon  any  event  whatever.     The  reason  of  the  rule 
is,  because  it  puts  the  borrower  too  much  in  the  power  of 
the  lender,  who  being  distressed  at  the  time  is  generally  too 
much  inclined  to  submit  to  any  terms.    There  is  no  excep- 
tion to  the  rule,  "once  a  mortgage,  and  always  a  mortgage."  gi^^Stwmm 
(1  Mad.  413i)    No  agreement  of  the  parties  can  affect  mortgage, 
the  doctrine    as    to  redemption  in  a  Court  of   Equity, 
[n  Seton  v.  Slade,  (7  Ves.  Jun.  273,)  Ld.  Eldon  observes, 
"  you  shall  not  by  special  terms,  alter  what  this  Court  says 
are  the  special  terms  of  that  contract."  I  refer  to  the  follow- 
ing cases  which  fully  support  these  principles.    2  Cha.  Ca. 
68, 159,  147.     Tornies  v.  Consety  3  Atk.  261 :    1  Vem.  8^ 
33.    Floyer  v.  Livingston^  1  P.  Wms.  268. 
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ALBANY^        The  tes|)ondent  in  April)  1821;  gave  notice  to  Davis  that 
^^^  ^  he  should  look  to  him,  and  forbade  his  making  payment  to 


Clark  ^     Clark*    In  May  following5  Davis  made  a  settlement  with 

Henry.       Clark,  and  accepted  a  discharge*    He  appears  to  have  been 

N  ti      to  ^^^^y  apprised  of  the  circumstances,  and  took  upon  himself 

Davis.  the  risk  of  being  answerable  to  the  respondent     He  cannot 

justly  complain,  in  being  made  liable  for  the  balance  that 

may  remain  due  after  execution  against  the  appellant  shall 

have  been  executed  and  exhausted. 

I  am  of  opinion,  that  the  decree  of  his  Honor,  the  Chan- 
cellorj  be  affirmed. 

StJTttEitLAND,  Ji  concurred* 

Savage,  Ch*  J,  (after  stating  the  facts.)  I  concur  fully 
in  the  opinion  given  by  his  Honor,  the  Chancellor.  The 
assignment  was  intended  merely  as  a  seCiuity,  and  not  as 
an  absolute  sale.  Such  was  the  understanding  of  the  wit- 
ness, Halstead,  and  such  is  the  reasonable  construction  up- 
on the  acts  of  the  parties. 
^    AWnto  deed,      That  a  deed,  absolute  on  its  face,  but  accompanied  by  an 

with  written  or  '  •  '  ^  ' 

parol     defea-  agreement,  in  writing  or  by  parol,  operating  as  a  defeasance, 
JJJJ^JlJ^    *  is  a  mere  mortgage,  is  perfectly  well  settled.  {Dey  v.  Dun- 
ham, 2  John.  Ch.  Rep.  189*  Paterson  v.  Clark,  16  John. 
Rep.  206.) 

The  character  of  the  transaction  between  the  parties 

being  established^  the  rights  of  mortgagor  and  mortgagee 

ate  easily  ascertained* 

No  agree-      It  is  a  well  settled  principle,  that  Chancery  will  not  suf- 

ment  allowed  f^j  ^y  agreement  in  a  mortgage  to  prevail,  which  shall 

mortgage  into  Change  it  into  an  absolute  conveyance  upon  any  condition 

abtdl^te  deed.  ^^  ^^^^  whatever*  {Howard  v.  Harris,  1  Vem.  190.  James 

Once  amort-  V.  Oatfc5,  2  id*  402.)  "  Once  a  mortgage,  always  a  mort- 
W  ^^y  a  gage."  In  Newcomb  v.  Bonhatif  (1  Vem.  7,)  where  an  ab- 
solute conveyance  was  given,  with  a  defeasance  upon  pay- 
ment of  £1000,  during  the  life  of  the  grantor,  and  the  gran- 
tor covenanted,  that  it  should  never  be  redeemed  after  his 
death ;  yet  redemption  was  decreed. 
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The  respondent  was,  in  this  case,  cleariy  entitled  UJ  fe- 
deem ;  and  the  decree  of  the  Chancellor  should  be  affirm- 
ed. 

This  being  the  unanimous  opinion  of  the  Court,  it  was 
thereupon  ordered,  adjudged  and  decreed,  that  the 
decree  of  his  Honor,  the  Chancellor,  made  in  this  cause,  be 
in  all  things  affirmed ;  and  that  the  appellant  pay  to  the 
respondent  his  costs  in  this  Court,  to  be  taxed ;  and  that 
the  tecord  and  proceedings,  dl6c.,  be  remitted,  <fcc4 
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ALBAlfYt 
Dec  1893. 

WilkM 

V. 


Charles  Wilkes  and  T^He   PRESidENi*,  DiitEdTORSi 

AND  Company  of  t^he  Bank  of   New  York,  plain-" 

tifis  in  error^ 

against 
Edward  Lion,  ex  dent.  Medcef*  Ede*  and  John  Wood^ 

otherwise  called  John  Wood,  Junior,  assignee  of  Med* 

CEF  Eden,  defendant  in  error. 


£.  died  in  September,  1798,  having,  by  his  last  will,  dated  Au^osi  29, 1798^ 
devised  lands  to  his  son  Joseph,  in  fee  ;  and  oth^  lands  to  his  son  Med- 
cef,  in  fee ;  and  added,  *'  It  is  my  will,  and  I  do  order  and  ap|toint,  thai 
if  either  of  my  said  sons  shocild  depart  this  Uf^t  uiithoiit  lawful  U^ue,  hi^ 
share  or  part  shall  go  to  the  ntrvivor  ;  and,  in  case  ctf  both  their  deaths^ 
without  lawful  issue,  then  I  giv6  all  the  {^operty,  &c.  to  nly  brothei^ 
John  E.  of,  &c  and  sister  Hannah  J.  of,  dDc.  and  th^r  heirs."  Joseph^ 
one  of  the  sons,  died  in  August,  1812,  withoiit  lawful  issue,  learinf^  hid 
brother  M.  snnriring,  who  aftdrw^ards  died  eta  the  26th  July,  1819,  with* 
out  lawfbl  issue :  /feM,  that  on  the  death  of  the  testatoi^s  mm  Jdieph,  the 
limitmti<m  over,  which  was  good  as  ad  execi^tcty  defiitei  vested  id  M.  thtf 
surviving  son : 

And  per  Sanford,  Chancellor,  con<iun1ng  with  the  Coilrt  below,  th6  devise  xA 
his  favor,  having  taken  eflfe<^,  ceased  to  be  exe<5utory,  and  he  becamd 
seised  in  fee  tail,  by  necessary  implicatioil  df  law,  with  a  renlainder  ex- 
pectant in  favor  of  John  £.  and  llannah  J.  the  brtAher  an^  tfliter  of  thd 
teetator ;  and  by  virtue  of  the  statotciof  th«  23d  tit  F^ebruaryi  11^86,  abol- 
ishing estates  tail,  M.  became  seised,  in  fM  simple  abrolut^i  off  all  thd 
estate  devised  to  his  brother  Joseph; 

But  per  Cramer,  Senator,  the  devise  to  John  FJ.  and  Hannah  X  #a8  origi' 
nally  lunited  upon  too  remote  a  cidntingency,  to  wit,  ad  mdefinite  failur«< 
of  issue  in  the  two  previous  devisees.    This  not  being  qualified,  like  tbd 
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deviee  oyer  to  Medcef,  by  the  word  turvivor,  the  last  deviae  was  void  ftr 
this  reason. 

No  division  of  the  Court  was  taken  as  to  the  grovaid  npon  which  thej  de- 
nied operation  to  the  last  devise ;  but  they  voted  generally,  to  affirm  the 
judgment  below. 

A  person  holding  land  by  deforcement  merely,  cannot  levy  a  fine  so  as  to 
affect  or  bar  a  straugrer  to  it : 

And,  accordingly,  B.  having  purchased  Joseph's  interest  in  his  lifetime,  and 
levied  a  fine  thereof ;  heldf  that  this  would  not  bar  the  right  of  Medcef. 

When  the  first  of  several  executory  devises  vests  in  possession,  those  which 
follow,  vest  in  interest  at  the  same  time,  and  ceasing  to  be  executory,  be- 
come vested  remainders,  subject  to  all  the  incidents  of  remainders.  Per 
Sanford,  Chancellor. 

No  remainder  can  exist  without  a  preceding  estate  to  support  it    Id, 

Whenever  a  devise  of  a  future  interest  can  take  effect  as  a  remainder,  it 
shall  be  so  considered,  and  not  as  an  executory  devise.    Id. 

Our  laws  allow  the  owner  of  lands  to  devise  them  according  to  his  affections 
or  his  pleasure.    Id, 

Rule  recognized,  that  an  executory  devise  shall  not  prevail,  when  it  extendi 
beyond  a  life  or  lives  in  being,  and  21  years  and  9  months  afterwarda.  /dL 

All  dispositions  in  the  nature  of  entails  are  opposed  to  the  policy  of  our  in- 
stitutions. 

It  »eenu,  that  estates  tail  are  not  simply  abolished  and  thrown  back  to  feea 
conditional  at  the  common  law,  either  by  the  statute  of  1782,  the  statute 
of  1786,  (vid.  1  Greenleaf,  205.  1  Kent  Sl  Radcliff,  44.  1  Woodworth  d& 
Van  Ness,  52,)  or  by  the  statute  of  1788,  repealing  all  the  English  acts. 
(Vid.  2  Greenleaf,  116,  s.  37.  1  Kent  Sl  Radcliff,  358,  s.  28,  1  Wood- 
worth  dL  Van  Ness,  526,  s.  30.)  But  these  statutes  sufier  the  estate  taO  to 
arise,  and  then  change  it  into  a  fee  simple. 

The  maxim  etare  decisis  considered,  arguendo,  by  counsel ;  by  Root,  IVe- 
sident,  Sanford,  Chancellor,  and  Wheeler,  Senator,  in  the  coune  of  dis- 
cussion ;  and  by  Cramer,  Senator,  in  delivering  his  final  opinion  in  the 
cause. 

Construction  of  devise.    Authorities  cited  that  a  will  must  be  oonstroed 

throughout  as  it  should  have  been  at  the  instant  of  the  testator's  death, 

and  cannot  be  varied  by  subsequent  circumstances.    Per  Jones,  counsel, 

immediately  after  the  close  of  the  attorney  general's  argument 

Seisin  of  the  devisor.    Authorities  cited  showing  that  he  must  be  seised  at 

the  time  of  his  death  ;  otherwise  devise  cannot  take  efi!ect.  Id, 
Ejectment,  Authorities  cited,  that  if  the  interest  of  the  plaintiff's  lesMr 
expire  after  the  commencement  of  the  suit,  and  before  judgment,  he  shall 
have  judgment  and  execution  for  his  damages,  but  not  for  the  land.  Id, 
Ejectment.  Authorities  cited  and  considered,  which  show  the  exceptions  to 
the  rule  that  the  defendant  may  protect  himself  by  showing  an  outstand- 
ing title.  Burr,  counsel,  arguendo.  Answer  by  Jones,  counsel,  at  the 
close  of  his  reply. 
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XvUenee.  Authorities  cited,  showing  that  after  a  man's  absence  for  seven 
years  without  bemg  heard  of,  he  shall  be  presumed  dead.  Borr,  counsel, 
arguendo. 

Error  from  the  Supreme  Court.  This  was  one  among 
several  causes,  the  fate  of  which  was  supposed  to  have  been 
fixed  by  the  decision  in  Anderson  v.  Jackson^  (16  John. 
Rep.  382.)  The  present  cause  related  to  the  same  subject 
matter,  and  involved  a  construction  of  the  same  will,  which 
called  forth  such  elaborate  discussion  in  that  cause,  not  only 
from  the  coimsel  but  the  Court  of  Errors.  (Vid.  the  opin- 
ion of  Yates,  Senator,  id.  435,  and  the  dissenting  opinions  of 
the  late  Chancellor  Kent,  and  Hammond,  Senator,  id.  397, 
424.)  Speaking  of  the  prominent  point  in  that  case.  Chan- 
cellor Kent  remarked, "  This  may  well  be  considered  a  grave 
and  important  question,  demanding  the  utmost  care  and 
attention  on  the  part  of  this  Court ;  for  it  was  said,  on  the 
argument,  that  property,  \o  the  value  of  half  a  million  of 
dollars^  depended  upon  the  decision  to  be  made  in  this 
case. 


n 


The  circumstances  out  of  which  this  litigation  arose,  are 
briefly  these :  Medcef  Eden,  the  elder,  being  seised  in  fee 
of  the  premises  in  question,  and  having  two  sons,  Joseph  and 
Medcef,  made  his  will,  dated  August  29th,  1798,  by  which 
he  devised  certain  real  estate  in  the  city  of  New  York  and 
its  vicinity,  including  the  premises  in  question,  to  Joseph  and 
his  heirs,  &c.,  and  assigns  ;  and  certain  other  real  estate  to 
Medcef  and  his  heirs,  &c.,  and  assigns ;  and  then  added, "  If 
either  of  my  said  sons  should  depart  this  life  without  lavy 
fid  issue,  his  share  or  part  shall  go  to  the  survivor — and 
in  case  of  both  their  deaths  without  lawful  issue,  then  I 
give  all  the  property  aforesaid  to  my  brother,  John  Eden,  of 
Loftus  in  Cleveland,  in  Yorkshire,  and  my  sister,  Hannah 
Johnson,  of  Whitby,  in  Yorkshire,  and  their  heirs." 

Medcef  Eden,  the  elder  and  devisor,  died  seised,  Septem- 
ber 8,  1798,  and  his  son  Joseph  took  possession,  as  devisee. 
Between  the  16th  of  May,  1801,  and  his  death,  all  his  in- 
terest under  the  devise  passed  into  other  hands  by  a  sale 
upon  several  writs  of  fi,  fa.  against  him,  the  Bank  of  New 
York,  one  of  the  plaintiffs  in  error,  being  the  principal  pur- 
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ALBANY,    chaser,    A  part  of  this  interest  came  to  Anderson.    Joseph 

D9C 1823.     ^^  Qjj  ^i^g  20th  August,  1813,  without  lawful  issue. 

wake.  On  the  16th  April,  1816,  the  Bank  of  New  York  convey- 

j^p^        ed  the  subject  of  their  purchase  by  deed  of  bargain  and  sale 

in  fee  simple  to  one  Goelet,  to  make  him  a  tenant  to  the 

prcBcipCf  in  order  to  levy  a  fine  which  was  completed  Janu- 

jury  term,  1817.    The  writ  of  covenant  was  tested  January 

13th,  1816,  the  first  proclamation  was  in  May  term,  1816, 

and  the  last  in  January  term,  1817. 

One  question  in  this  suit  was,  whether  this  fine  was  not 
void,  because  the  parties  thereto  had  no  estate  in  the 
premisest 

The  claim  of  Anderson  had  been  determined  against  him, 
independent  of  this  last  point,  in  Anderson  v,  JcuJcson^  on 
error,  January,  1819, 

May  16th,  1819,  Medcef,  the  younger,  entered  to  avoid 
the  fine,  and  demised  to  Lion,  the  defendant  in  error. 

It  was  supposed  that  Anderson  v,  Jackson  had  settled 
the  controversy  in  relation  to  the  entire  subject  of  the  devise 
to  Joseph  ;  but  before  the  trial  of  this  cause,  (Dec.  8d,  1820,) 
Medcef,  the  younger,  died  without  issue,  having  made  a 
will,  &;c.,  which  gave  rise  to  the  additional  question,  whether 
the  premises  had  not  passed,  by  the  ulterior  devise,  to  John 
Eden  and  Hannah  Johnson. 

This  suit  was  on  the  demise  of  Medcef  Eden,  the  young- 
er, to  Lion,  in  the  lifetime  of  the  former,  for  16  years  from 
the  6th  May,  1819.  The  lease  was  actually  executed  as 
laid  in  the  declaration.  At  the  trial,  a  special  verdict  was 
found  containing  the  material  facts  as  above  stated,  on 
which  the  Supreme  Court  gave  judgment  for  the  plaintiff 
January  term,  1823. 

The  reasons  for  this  judgment  were  assigned  as  in  20 
John,  Rep.  486  to  492. 

For  a  more  particular  account  of  the  facts,  see  20  John. 
Rep.  483,  (S,  C.)  and  Anderson  v.  Jackson  (16  John.  Bep. 
382.) 

Talcott^  (Attorney  General,)  for  the  plaintifis  in  error 
stated  the  following  points ; 
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1.  That  Joseph  Eden  was  seised  of  an  estate  in  fee  sim- 
ple, absolute  in  the  premises  in  question,  at  the  time  the 
judgments  against  him,  imder  which  the  title  of  the  plain- 
tiff in  error  is  derived,  were  docketed ;  and  the  plaintifb 
in  error,  or  those  under  whom  they  hold  by  the  Sheriff's 
sale  and  conveyances  by  virtue  of  the  executions  on  those 
judgments,  acquired  a  valid  and  effectual  title  to  the  premi« 
ses  in  fee  simple, 

2.  That  the  estate  of  Medcef  Eden,  the  younger  in  the 
premises  in  question,  if  he  had  any  estate  or  interest  there- 
in, was  (in  the  events  that  happened)  an  estate  for  life, 
which  was  terminated  by  his  death.  His  interest,  if  he  had 
any  interest  in  the  premises,  being  at  most,  that  of  a  tenant 
under  an  executory  devise,  determinable  by  his  death  with- 
out issue  ;  and  he  having  died  without  issue,  his  title,  and 
that  of  all  persons  claiming  title  from  or  under  him,  was 
determined. 

3.  That  the  fine  barred  all  the  right  of  Medcef  Eden,  the 
younger,  to  the  premises  in  question,  if  he  ever  had  any 
right  thereto. 

4.  That  the  plaintiff  in  the  suits  in  the  Supreme  Court 
was  not  entitled  to  any  judgment  on  the  special  verdict  in 
the  cause ;  or  if  he  was  entitled  to  any  judgment,  he  could 
only  be  entitled  under  the  circumstances  of  the  case,  to  judg- 
ment for  the  damages  foimd  by  the  jury,  and  not  to  judg- 
ment for  the  term,  or  any  estate  or  interest  in  the  premises 
in  question. 

5.  That  the  judgment  of  the  Supreme  Court  is  erroneous 
and  ought  to  be  reversed. 

1.  For  the  situation  of  real  titles  in  England,  before  the 
statute  de  danis^  the  Court  are  referred  to  1  Reeve's  History 
of  the  Common  Law,  294.  The  case  of  a  conditional  fee 
is  there  stated  much  like  the  present.  I  refer  to  this  author, 
because  Blackstone(a)  has  limited  his  attention  principally 
to  that  class  of  conditional  fees  at  which  the  statute  de  do- 
nis  was  particularly  aimed,  and  which  were  changed  by  it 
into  estates  tail.(&)  These  were  estates  to  a  man  and  the 
heirs  of  his  body,  or  the  heirs  male  of  his  body,  &c.,  or  to 
the  heirs  of  his  body  and  on  failure  of  these  then  over ;  in 
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ALBANY,    which  coses,  on  the  donee  having  issue,  the  estate  became 
^^'  ^^^'    absolute,  and  he  might  convey.    Reeve(c)  states  a  varie- 


Wiikes      ty  of  other  cases.    The  statute  of  Westminster,  2,  recited 
lioiL        ^®  mischief  which  attended  these  fees  conditional,  and  pro- 
vided that  the  will  of  the  donor  should  henceforth  be  ob- 
^^^  '  served,  by  the  reverter  of  the  estate  on  failure   of  is- 

(<f)  2  Bi.  Com.  sae,{d)     Upon   the  construction  of  this  act,  says  Black- 
112,   Litt  8.  gtone,(e)  the  Judges  "divided  the  estate  into  two  parts, 
(«)    2    BL  leaving  in  the  donee  a  new  kind  of  particular  estate,  which 
they  denominated  a,  fee  tail;  and  vesting  in  the  donor  the 
ultimate  fee  simple  of  the  land,  expectant  on  the  failure  of 
issue ;"  and  they  admitted  of  no  such  thing  as  a  fee  condi- 

r/)2Reeye'8  tional.(/) 

166.  3  id!  4, 5.      After  the  statute  of  wills,(^)  the  doctrine  of  the  statute 
(g)  32  H.  8.  de  donis  was  transferred  to  these ;  that  is  to  say,  the  intent 
H.  8,  c.  5.    12  was  to  be  pursued ;  but  on  this  head  the  Courts  have  found 
g"  ai  af^    ^  ^^^  great  difficulty  in  construing  the  intention.    One  rule 
386,  7.    1  K.  which  they  have  adopted  is,  that  where  the  testator  appear- 
Woodworth  &  ®d  to  have  one  great  general  intent,  the  particular  intent 
Van       Nev,  shall  yield  to  it.    This  rule  as  to  the  question  whether  the 
(A)  1  Borr.  devisee  shall  take  an  estate  tail,  is  exemplified  in  Robinson 
^m  2  WUb.  88  ^'  ^o^^^^^^iW  Driver  v.  Standring  4*  Hoole^{i)  Roe  v. 
{j)  7  T.  r!  Jeffrey Ji^j)  and  Doe  v.  CooperJJc)    Now,  there  were  two  ob- 
(i)  1  East,  j^^s  to  be  accomplished  by  this  limitation :  One  was  to  pro- 
^^-  vide  for  the  issue  of  Joseph  indefinitely,  which  could  be  ac- 

complished only  by  the  creation  of  an  estate  tail ;  another 
was  a  limitation  over  to  Medcef  on  the  failure  of  Joseph's 
issue,  with  the  same  object  of  providing  indefinitely  for  the 
issue  of  the  latter.  A  devise  in  fee  simple  generally  would 
have  defeated  the  intent  by  placing  the  subject  in  the  power 
of  the  first  taker,  or  if  in  fee  tail,  the  contingency  was  too 
remote  to  warrant  a  limitation  over.  If  we  are  correct  in 
saying  that  the  testator  intended  to  provide  for  the  issue  of 
the  first  taker  indefinitely,  then,  whatever  estate  may  have 
been  created  by  these  words  under  our  law,  it  cannot  go 
over ;  and  it  must  share  the  same  fate,  if  it  amounted  to  an 
estate  tail. 

The  words  dying  without  issue,  import  an  indefinite  &il- 
ure  of  issue,  not  only  in  their  legal  and  technical  sense,  but 


OF  THE  STATE  OF  NEW  YORK.  339 

such  was  probably  the  ancient  popular  meaning  of  the    Albany, 
phrase.    The  writ  of  formedon  in  the  remainder  always     ^^^  ^^^' 
alleged  that  the  donee  died  without  heir  of  his  body  issu-       Wilkes 
ing ;(/)  and  the  allegation  was  satisfied  by  proof  that  issue        jjon. 
failed  either  at  his  death,  or  at  any  time  afterwards.  ^^ 

It  is  a  general  principle  in  the  construction  of  wills,  that  153. 
when  a  testator  uses  words  which  have  been  defined  by  ju- 
dicial decision,  he  must  be  considered  as  speaking  conform- 
ably to  legal  definition,  unless  there  are  other  circumstances 
clearly  indicative  of  a  different  intent.(m)  It  is  material,  then,       («)  Cwm- 
to  see  whether  there  is,  by  the  English  decisions,  any  set-  Hob.  33.    ide 


tied  construction  of  the  words,  dying  toUhout  isstie ;  aud  of  "^^^'A^ 

_  Hep*  dtllf  per 

this  there  is  no  doubt.    It  is  perfectly  well  established  there,  Fanons,  c.  J. 
that  these  words,  uncontrolled,  give  an  estate  tail  to  the  euu,  dBJlu 
first  taker,  and  the  limitation  over  is  a  remainder  :(n)  and,  386.  Teimy  v. 
though,  in  common  conversation,  they  might  mean  a  fail"  aS^^'Moet  of 
ure  of  issue,  livmg  at  the  time  of  the  donee's  death,  yet  un-  ^  hmS^e^ 
less  this  meaning  is  plain  from  other  words  or  parts  of  the  gjiwh        and 
will,  the  ancient  signification  must  prevail.    We  admit  that  ^(J^^^^Jj^ 
these  words  are  not  absolute  and  uncontrollable ;  but  are  mented .  opon 
there  any  circumstances  here  to  take  them  out  of  the  gen-  ehaiiceUor,^iii 
eral  rule  ?    The  first  devise  is  of  one  piece  of  property  to  j^^j^    7^ 
Joseph,  his  heirs  and  assigns  ;  the  second  of  another  and  John.      Rep^ 
separate  piece  to  Medcef,  his  heirs  and  assigns.    Though        ^ 
these  words  purport  to  give  a  fee  simple  ;  yet  if  the  limita- 
tion over  is  understood  to  be  upon  an  indefinite  failure  of 
issue,  they  creat^but  a  fee  tail.    In  Doe  v.  Ellis,{p)  Lord     (0)  9  EMt, 
EUenborough,  Ch.  J.  says  of  a  will,  containing  a  disposition 
similar  to  the  one  under  consideration,  that "  the  premises^ 
however  large,  may  be  restrained  by  the  context,  as  premi- 
ses, however  narrow,  may  be  enlarged  by  it"    That  the 
word  assigns  is  added,  does  not  vary  the  case.(p)    In    (p)3Feanie, 
Doe  V.  Ellis,  the  Ch.  J.  says,  "  as  to  the  word  assigns,  ^^  ^  ^ 
which  follows  heirs,  we  cannot  collect  any  different  in-  Scott,  id.  dosl 
tention  from  the  addition  of  it,  than  if  the  word  heirs  alone  ^^^Ly,  3  t! 
had  been  used.     Whether  an  estate  be  given  to  a  man  R-  2M,  and 
and  his  heirs,  or  to  him  and  his  heirs  and  assigns,  must 
be  the  same  thing  in  legal  construction."    The  words, 
depart  this  life,  without,  &c.  are  of  precisely  the  same 
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ALBANY,    legal  import  as  the  more  usual  words  shall  die,  mthout, 
Dec  1823.     ^^^.(jr)  In  Roe  V.  Jeffrey, {f)  the  words  were  precisely  the 


Wiikcg       same  as  used  here,  yet  the  words  depart  this  life  were  not 
Lion.        relied  upon  as  varying  the  technical  import. 

Here,  then,  is  nothing  to  take  these  words  out  of  the  gen- 
s^tt  ^  2  ^^^  ^'®)  except  the  single  word  survivor  \  which  is  relied 
Feame,  4  ed.  on  to  show  that  Joseph  took  a  fee  simple  determinable  by 
Clark,  1  his  death,  without  issue  then  living,  and  that  the  estate, 
aB**'a4<r  ^  therefore,  passed  over  as  a  contingent  remainder. 

(r)  7  T.  R. 

A.  BurTi  for  the  defendant  in  error,  wished  to  be  inform- 
ed whether  counsel  proposed  to  question  the  case  of  Ander- 
son V.  Jackson  7    (16  John«  382.) 

Talcotti    This  must  depend  upon  the  Court. 

Burr*  It  was  there  solemnly  settled^  that  the  limitation 
over  from  Joseph  to  Medcef,  was  an  executory  de^rise.  Per- 
haps hundreds  of  wills  may  haVe  been  drawn  in  reference 
to  that  very  decision.  Will  not  the  barely  allowing  it  to  be 
questioned,  impair  that  confidence  in  your  stability  which 
should  be  jealously  maintained  ?  It  was  but  the  other  day 
In»,  Co^Y.De  that  you  stopped  counsel  upon  the  same  ground  ',{s)  telling 
Wb^j^  inte,  ti^em  that  a  point  once  settled  by  this  Court  was  not  again 
to  be  questioned  hete*  Permitting  a  contrary  course  would 
be  alarming  in  the  highest  degree.  What  case  can  be  relied 
on  as  fixing  the  law  of  the  land  ? 

M.  Van  Buren,  (same  side.)  The  first  point  made  by 
the  plaintiffs  in  error  is,  that  Joseph  Eden  had  a  fee  simple 
absolute^  and  it  is  now  proposed  to  infer  this  from  the  fact 
that  the  operative  words  would  have  created  an  estate  tail 
under  the  statute  de  donis.  Now,  we  say,  that  matter  is  not 
to  be  debated^  It  is  not  open.  It  was  closed  in  Jackson  v. 
Anderson.  It  Was  there  decided,  in  so  many  words,  that 
the  phrase  iii  question  would  not  have  created  a  fee  tail,  but 
that  it  did  create  a  fee  simple,  determinable  upon  Joseph's 
death,  without  issue.  This  was  the  precise  point  determin- 
ed, arising  too  upon  this  very  will.  To  prove  the  import- 
ance of  adhering  to  an  uniform  rule  of  decision,  he  read  firom 
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1  BL  Com.  10. 11 ;  and  he  remarked)  that  in  Fhley  v.  But*  albaitti 

neUj(t)  the  House  of  Lotds  pursued  the  same  course  which  ^'^^^^^ 

this  Court  lately  took  in  The  fteud  York  bi$Uranee  Cam*  Wnfc«i 

pony  V.  De  Wolf.    He  also  referred  to  the  concluding  patt  |^ 

of  Chodyer  St.  John  V.  Bishop  of  Winch€ster,{l)    Again^ 

this  was  not  made  a  point  in  the  Coun  below«  B^isSi' 

(1)  .1    BL 

Talcotti    Whatever  may  be  the  rul6  of  the  Ldrds,  1  hope 
the  time  may  not  arrivcj  when  this  Court  will  refuse  to  cot- 
rect  an  error,  Which  it  ^hall  be  satisfied  is  a  gross  one^    The 
common  law  of  Elnglandj  in  1?76)  wad  made  the  law  df  this 
state,  by  the  constitutioni(i/)  and  if  this  Court  httve  ened  in     W  Con.  Art 
pronouncing  that  law,  they  owe  it  to  their  oaths  and  the  eotl- 
stitution  to  confect  the  decision.    This  Court  have  reviewed 
their  decisions.     Yates  v.   The  PeopleJiy)  was  not  only     (©)  6  itAisL 
questioned  on  the  argument,  but  partially  oVeituled  in      ^ 
YcUes  V.  Ldnsing^w)    We  are  told  stare  decisis.    Why    (19)  9  Id  a94i 
not  apply  this  itile  to  the  decisions  in  the  English  books^ 
which  preceded  the  Case  of  Anderson  Vi  Jdcksanj  and  which 
form  the  law  of  the  land  t 

But  we  propose,  not  merely,  to  question  that  (iase^  We 
also  mean  to  show  that  the  weirds  of  the  Will  wcmld,  undef 
the  statute,  de  donis^  Create  an  estate  tail  in  Medcef  fidenj 
and  that  the  decision  in  Andersdn  v^  Jackson^  if  cdnect  iU 
the  result,  will.  When  referied  to  its  true  re^ason,  cdrry  ovef 
a  conditional  fee  to  Medcef  Eden,  Which,  fof  the  same  rea- 
son, passed,  on  his  death,  without  itisue,  to  Johtl  Eiden  and 
Hannah  Jdmson.  What  we  say,  then,  will  be  equally 
applicable  to  the  question  upon  the  Ultelior  limitatidni 

S.  Jones,  (same  side^)  The  Opening  has  led  ciollaterally 
to  this  discussion,  and  the  Oouit  cannot,  of  course,  so  fully 
understand  our  views,  as  if  we  had  pui^ued  the  argument 
without  interruption.  My  associate  Was  prOdeediUg  to  shov^ 
that  by  the  English  law  this  would  be  an  estate  tail  in 
Joseph  Eden,  and  if  not  sO  considered  here  it  must  be  UpOU 
principles  peculiar  to  this  £(tate  ;  and  that,  taking  this  to  be 
the  law,  upon  those  new  plinciplefl,  it  carties  over  the  devise 

ToL-  Et.  44 
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ALBANY,    as  a  fee  determinable,  from  Medcef  Eden  to  John  Eden  and 
Dec.  1823.     Hannah  Johnson. 


Wiikei  But  this  Court  have  reviewed  their  own  decision.    In  the 


V. 


I^n.  late  case  of  New  York  Insurance  Company  v.  De  Wolf, 
tliey  merely  said  they  would  look  to  the  question,  and  unless 
there  were  strong  reasons  for  a  review,  they  would  not  allow 
it  to  proceed. 

TalcotU  In  both  views,  we  propose  to  show  that  the  word 
suTxnvor  does  not  take  the  phrase  out  of  the  general  rule. 

The  Chancellor.    It  is  true,  that  in  The  New  York 

Insurance  Company  v.  De  Wolf,  we  did  refuse  to  hear  an 

argument  as  to  one  of  the  points,  which  had  been  passed 

upon  by  this  Court  in  Vandenheuvel  v.  7%e   United  In- 

(x)2Cun«i'  surance  Company ^{pc)  and  I  assent  to  all  that  has  been 

J**  ?"•  X^^*  said,  in  this  case,  as  to  the  impropriety  of  opening  decisions 

3  John.    Cbs. 

451, 8.  c. ,  plainly  and  solemnly  made.  I  do  not,  at  present,  under- 
stand how  far  the  case  of  Anderson  v.  Jackson  may  be 
considered  as  settling  any  point  in  this  cause,  in  the  view 
which  counsel  propose  to  take.  Occasions  may  arise  when 
this  Court  ought  to  review  their  decisions.  If,  on  examin- 
ing Anderson  v«  Jackson,  I  find  that  it  decides  precisely 
flie  first  point  now  taken,  I  shall  yield  it  reluctantly. 

Root,  President.  In  TTie  New  York  Insurance  Cofn- 
pany  v.  De  Wolf,  an  order  was  made  that  I  should  stop 
counsel  on  a  particular  point ;  but  here  I  should  be  at  a  loss 
in  directing  the  counsel  how  far  he  should  go.  I  should 
suppose  counsel  would  not  question  any  point  plainly 
decided  in  Anderson  v.  Jackson,  both  in  its  principle  and 
object.  But  it  is  proposed  to  distinguish  the  principle  upon 
which  that  case  proceeded,  and  other  and.  ulterior  objects  are 
avowed.  In  this  view  of  the  question,  I  cannot  give  direc- 
tions even  upon  the  maxim  stare  decisis.  I  have  no  doubt 
this  Court  will  determine  to  abide  by  their  former  decision, 
provided  they  find  they  first  point  settled  in  Anderson  v. 
Jackson. 

Talcott.  We  propose,  then,  to  show  that  the  case  of  An- 
derson V.  Jackson  could  not  have  been  decided  upon  the 
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word  survivor,  and  that  being  independent  of  that  word,     albany, 
both  limitations  over  must  be  governed  by  the  same  rule,     ^^^  ^^^' 
that  if  the  first  is  to  take  eflfect  the  second  must  go  over  up-       wukea 
on  the  same  principle.  Lion. 

The  case  which  has  been  followed  by  the  authorities  re- 
lied upon  against  us  is  that  of  Pells  v.  Br<nrw,(y )  where  the  ^)  C'°-  J*« 
testator  devised  to  ^<  Thomas,  his  son  and  his  heirs  forever, 
paying  to  his  brother  Richard  £20  at  the  age  of  21  years ; 
and  if  Thomas  died  without  issue,  living  William  his  broth- 
er, that  then  William  his  brother  should  have  those  Icuids  to 
him,  his  heirs  and  assigns  forever,  paying  the  said  sum,  as 
Thomas  should  have  paid."  Thomas  died  without  issue,  liv- 
ing  William,  and  it  was  holden  that  this  was  a  contingent  fee 
to  William  by  way  of  executory  devise.  Now  it  is  impor- 
tant to  inquire  what  reliance  can  be  placed  upon  this  case 
as  depending  on  the  word  survivor.  Three  years  before,  in 
King  V.  Rumball,{z)  a  devise  to  three  daughters,  and  iftliey  (s)  Id.  448. 
qIX  died  vnthout  issue,  then  over,  was  holden  to  create  an  es- 
tate tail.  In  Webb  v.  Uearing,{a)  a  similar  decision  was  made  (a)  id  415. 
upon  words  to  the  same  effect  with  the  last.  And  it  is  re- 
markable, that  only  four  years  after  Pells  v.  Brown,  the  same 
Ck)urt,  composed  of  three  of  the  same  Judges  (Doderidge, 
Houghton  &  Chamberlain)  who  decided  that  case,  gave  a 
construction  to  this  word  survivor  with  reference  to  the  very 
effect  claimed  for  it  here.  I  allude  to  the  case  of  Chadock 
V.  Cowley, {b)  The  testator  devised  all  his  lands  in  Bradmere  (j)  id.  693, 
to  Thomas  his  son  and  his  heirs  forever,  and  his  lands  in  East 
LfCak  to  Francis  his  son  and  his  heirs  forever,  and  then  add^ 
ed,  "  Item.  I  will  that  the  survivor  of  them  shall  be  heir  to 
the  other,  if  either  of  them  die  without  issue."  And  the  sole 
question  was  whether  this  devise  created  an  estate  tail  to 
Thomas,  or  only  a  contingent  estate  if  he  died  without  issue 
in  the  life  of  his  brother.  And  it  was  holden  by  all  the 
Court  (in  the  absence  of  Lea,  Ch.  J.)  that  it  was  an  estate  tail 
in  Thomas.  The  case  proceeds  in  this  manner :  "  Although 
it  were  objected  that  the  words,  the  survivor  shall  be  heir 
to  the  other,  if  he  die  without  issue,  are  idle,  for  it  doth  not 
appear  that  he  had  any  other  children ;  and  then,  when  the 
one  dies  without  issue,  the  other  is  his  heir  by  the  law,  and 
80  he  wills  no  more  than  the  law  appoints ;  sed  non  alloca- 
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AhBASYt    tur  ;  for  non  constat^  but  that  he  might  have  other  childreu, 
Dec.  1828.    ^^  ^y^^^  ^yy  several  venters ;  and  by  the  device  he  intended 


915^' 


WUkM  to  give  it  to  the  others  by  way  of  devise  if  he  died  without 
jJI^B.  issue.  Secondly ;  for  the  words,  that  the  survivor  shall  be 
heir  ff  he  dies  udthotU  issue^  they  seem  to  be  an  estate  tail. 
But  if  the  devine  bad  been,  that  if  he  died  without  issue  itt 
the  life  of  the  other,  or  before  si^ch  an  c^ge,  that  (hen  it  shall 
remain  to  the  other ;  then  perad venture  it  should  be  a  con* 
tingent  devise  in  tail,  if  it  should  happen  and  not  otherwise : 
but  being  that  the  survivor  shall  be  heir  to  the  other t  if  he  die 
$i)ithout  issue,  that,  in  his  intent,  is  an  absolute  estate  tail  im- 
paediatelyi  and  the  irenwnder  limited  over.  And  that  here, 
idthoqgh  the  first  p^  of  the  will  gives  a  fee,  the  second  part 
corrects  it  ^nd  Q)akes  it  but  an  estate  tail."  The  Court  thus 
distinguish  as  to  the  word  survivor,  and  rely  upon  this  as  cre^ 

e)  1  Barr,  ating,  not  preventing  an  estate  tail.  Again,  in  Mope  v. 
Taf/lor,{c)  th^re  was  a  devise  to  W,  T,  and  others  ;  <<  and  if 
either  of  the  persons  before  named  die  without  issue  lawfully 
begotten  the  said  legacy  shall  be  equally  divided  between 
them  that  are  left  alive,"  (i,  e,  survivors,)  and  held  that  W.  T. 

(4  7  T,  ]|.  took  an  estate  tail ;  itnd  the  word  survivors  was  not  even  re- 
^^  lied  upon,    In  Roe  v,  Jeffrey, [d)  the  devise  was  in  fee,  and 

in  case  the  firfit  taker  should  depart  this  life  and  leave  no 
issue,  then  over  to  three  others  or  the  survivor  or  survivors 
of  them,  The  first  taker  did  not  have  an  estatextail  it  is  true, 
but  this  was  not  on  account  of  the  word  survivor,  &c.,  but 

(e)  10  1M|  because  the  ulterior  limitation  was  of  a  life  estate  merely. 
So  in  Toovey  et  aU  v.  jBassett  et  aL{e)  the  devise  was  to  the 
grand-ahUdren  in  fee,  with  a  limitation  to  the  survivors  on  a 
dying  without  issue,  ficc,  but  there  was  no  stress  laid  on  the 

Cp  1  Mar  word  survivorSf    The  remarks  of  Mr.  Justice  Story  in  LiUi- 

{0)   9    t!  bridge  V,  Adie,{f)  have  a  direct  application  to  this  case ;  and 

^5)^7^T  »  ^^^^  ^^  ^^^  ^^  Porter  v.  Bradley, {g)  and  Roe  v.  Jeffrey, {h) 
PB^f  '  '  shows  that  the  term  survivor  can  have  no  influence  in  con- 
trolling the  generality  of  the  clause.  His  words  are  these : 
^<  In  respect  to  terms  of  years  and  other  personal  estate, 
Courts  have  very  much  inclined  to  lay  hold  of  any  words  to 
tie  up  the  generality  of  the  expression,  dying  without  is* 
sue,  and  confine  it  to  dying  without  issue  living  at  the  time 
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«jf  the  persan^s  decease.    But  in  respect  to  frediolds,  the  nile    alp  any, 
has  been  rigidly  enforced,  and  rarely  broken  in  upon,  unless     P^o-  ^828. 
there  were  strong  circumstances  to  repel  it,(<)  The  cases  of       Wiikos 
Porter  v.  Bradley{j)  and  Roe  v.  Jeffrey, {k)  have  gone  a        j^^ 
great  way,  but  they  turn  on  distinctions,  which  though  nic^ 
clearly  recognize  the  general  rule.    In  the  first  case,  the  de^  Ex?06v!*357* 
vise  was  ''to  my  son  A.  and  his  heirs  and  assigns,  and  in  36i.    Batier*! 
case  hQ  should  happen  to  die,  leaving  no  issue  behind  Mm^  Croke  v.  De 
then  to  my  wife  B.  during  her  widowhood,  and  after  her  de*  Y^^^'n  ^^' 
cease  or  marriage,  to  my  son  0,  his  heirs  and  assigns  forever."  y.  Chifitha,  4 
Great  stress  was  laid  upon  the  words  leaving  no  issue  be-  M»*i«*^Selw. 
hind  him,  and  upon  the  cireumstanoe  of  there  being  a  life  es-     (j)  3  T.  R, 
tate  to  B.  as  confining  the  contingency  to  the  death  of  A.,  and     (i)  7  t  9, 
the  Court  held  that  A.  took  a  fee,  and  that  the  devise  over  ^>^* 
was  a  good  executory  devise,     In  the  last  case,  the  devise 
was  "  to  my  grandson  At  and  his  heirs  forever,  but  in  case 
A  should  depart  this  life  and  leave  no  issue,  then  the  pre* 
mises  shall  return  unto  my  grand-daughters,  B.,  C ,  D.,  or  the 
survivor  or  survivors  of  them,  to  be  equally  divided  betwixt 
them,  share  and  share  alike."    The  Court  held  that  A.  took 
a  fee,  and  that  the  executory  devise  over  was  good,  the  con* 
tingency  being  confined  to  a  life  then  in  esse.   Great  stress 
was  laid  upon  the  circumstance,  that  the  grand-daughters 
were  then  living,  and  only  took  estates  for  life.     If  the  es- 
tates over  in  this  last  case  had  been  in  fee,  it  seemed  admit* 
ted  that  the  other  words  would  not  have  pointed  to  any  other 
period  than  an  indefinite  failure  of  issue ;  and  consequently 
to  support  the  limitation  over,  it  must  have  been  held  that  A. 
took  an  estate  tail  only.  In  TFoo/ey  v.  iYort/^(MM]{,(/)  the  devise     (QSManh. 
was  to  the  testator's  three  nephews,  and  then  to  the  survi-  ^P'  ^^^' 
vers,  on  any  one  of  them  dying  without  issue ;    and  the 
words  survivors  is  not  made  a  ground  for  argument  or  de- 
cision as  tending  at  all  to  give  a  character  to  their  estate. 
And  in  Barlow  v.  Salter, {m)  this  word  survivors  was  re-     (m)  17  fm. 
lieki  upon,  but  it  was  expressly  determined  by  the  master  of  ^^^' 
the  rolls,  that  it  did  not  vary  the  case.    He  says  *<  the  word 
survivors  as  here  used,  has  the  same  sense  as  the  word 
others,  as  has  been  frequently  decided.''(n)  Roe  v.  Scott  ^     (n)  u,  483. 
Smart,{o)  presents  precisely  the  case  under  consideration.  .  W  ^^•^J2> 

MSS. 
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The  testator  devised  certain  lands  to  his  son  James,  to  hold 
to  him,  his  heirs  and  assigns  forever ;  other  lands  to  his 
son  John,  to  hold  to  him  and  his  heirs  and  assigns  forever ; 
and  other  lands  to  his  son  Thomas,  and  his  heirs  and  as- 
signs forever.  He  then  added,  that  if  either  of  his  three  sons 
should  depart  this  life  without  issue  of  his  or  their  bodies^ 
then  the  estate  or  estates  of  such  sons  should  go  to  the  sur- 
vivors or  survivor ;  and  if  all  his  three  sons  should  happen 
to  die  without  such  issue,  then  he  devised  all  the  said  premi- 
ses to  his  four  daughters  and  their  heirs  and  assigns  forever. 
The  three  sons  survived  the  testator  and  entered,  and  John 
died,  unmarried,  some  time  after  the  *  intestate.  Thomas 
died,  leaving  a  daughter  who  died  without  issue  ;  and  the 
question  was  whether  Thomas  took  in  fee  or  in  tail.  If  in 
fee  the  estate  would  go  to  the  heirs  of  the  daughter ;  but  if 
in  tail  to  James  the  then  survivor  of  the  three  brothers.  The 
author  considers  the  force  of  the  several  words  assigns,  de- 
part this  life,  and  the  words  survivors  or  survivor,  as  ap- 
parently carrying  an  estate  to  them  or  him  for  life  only,  which 
he  says,  furnishes  a  reasonable  ground  to  confine  the  con- 
tingency, in  construction,  to  a  death  without  issue  during 
tlie  lives  in  being ;  which  has  been  held  in  executory  de- 
vises to  be  a  reasonable  constructioui  if  it  falls  within  the 
limits  of  ever  so  many  lives  in  being  at  the  same  time.  Yet 
the  words  were  holden,  to  carry  an  estate  tail  to  Thomas, 
which  on  the  death  of  the  daughter,  went  over  to  James. 
Tliis  very  case  also  came  under  consideration  in  Denn  v. 
More.{p)  and  it  was  decided  that  the  first  taker  was  entitled 
to  an  estate  tail.  This  last  cAse  was  first  decided  by  the 
Supreme  Court ;  and  afterwards  on  Error  to  the  Governor 
and  Council,  the  judgment  was  affirmed. 

It  is  true,  there  has  been  nn  English  case,(9)  in  which  a 
bequest  o(  personal  property  to  the  survivor  upon  a  dying 
without  issue,  has  been  holden  limited,  by  this  word  survi- 
vor,  to  a  dying  without  issue  living  at  the  death  of  the  first 
taker.  But  there  is  a  distinction  between  real  and  personal 
property.  One  Judge  has  given  a  restrictive  operation  to  this 
word,  in  cases  of  personal  estate  ;(r)  but  there  is  a  dilSer- 
ence,  even  in  this  case.(^)  In  relation  to  real  property,  how- 
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^ver,  there  never  was  any  diflkrence  in  the  English  cades.  -  albany, 
Real  estate  would  descend  to  the  heir,  and  the  intent  of  the 
testator  to  control  the  descent^  so  as  to  bestow  a  personal  Wiik«t 
favor  by  the  limitation  over,  should  be  plain  beyond  a  doubt  Lion. 
It  is  different  in  regard  to  goods  and  chattels.  But  even  in 
the  latter  case  where  there  is  an  intent  to  provide  for  the  issue 
indefinitely,  the  general  rule  prevails  and  declares  a  limitation 
over  void,  as  dependant  upon  too  remote  a  contingency.  In 
Massey  v.  Hudson^{t)  the  Master  of  the  Rolls  says,  "  If  a  (J)  f^J^*^ 
bequest  to  A.  in  case  B«  shall  die  without  issue  be  allowed, 
A.'s  representative  would  be  entitled  to  take  at  whatever  time 
the  issue  might  fail.  It  is  for  that  reason  that  it  is  held  too  re- 
mote. But  if  A.  is  personally  to  take  the  legacy,  then  the  pre- 
sumption is  strong  that  an  indefinite  failure  of  issue  could 
not  be  in  the  testator's  contemplation.  Prima  fade^  a  be- 
quest over  to  the  survivor  of  two  persons,  after  the  death  of 
one  without  issue,  furnishes  tliis  presumption;  for  it  will  be  in- 
tended that  the  survivor  was  meant  individually  and  person- 
ally to  enjoy  the  legacy,  and  not  merely  to  take  a  vested  inter- 
est which  might  or  might  not  be  accompanied  with  actual  pos- 
session. For  if  the  survivorship  be  necessary  only  to  vest 
the  interest  and  to  render  it  transmissible,  the  objection  of 
remoteness  is  not  at  all  obviated,  and  the  restrictive  pre- 
sumption does  not  arise.  Now  the  addition  of  the  words, 
executors,  ftdministrcUors  or  assigns,  excludes  the  pie^ 
sumption  that  it  was  a  mere  personal  benefit  that  was  in- 
tended for  the  survivor.  For  though  there  should  be  no 
such  fieulure  of  issue  as  could  enable  him  personally  to  take, 
yet  his  representatives  would  be  entitled  to  claim  in  Ym 
right  whensoever  the  failure  of  issue  should  happen.''  He 
proceeds  to  question  the  case  of  Nicholls  v.  Skinner,{u)  aa  («)  IW^ 
repugnant  to  every  principle  upon  which  it  professea  to  pro- 
ceed ;  and  that  the  limitation  over  after  a  dying  without  is- 
sue could  not  have  been  taken  out  of  the  general  rule  by 
the  words  s^irvivor  and  his  heirs.  .And  it  appears  at  the 
close  of  the  opinion,  in  Massey  v.  Hudson,{v)  that  the  mas-  («)  3  Mem- 
ter  of  the  rolls  had  compared  the  report  of  NichoUs  v.  Skin-  ^*'  ^^'  ^ 
ner,  with  the  registry  book  and  found,  contrary  to  the  re- 
port, that  the  bequest  over  was  holden  void. 
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▲LBAHT,  -      In  the  case  under  considetatioD)  it  is  agreM  on  all  hanik^ 

^^^  ^^^'   that  the  devise  to  Medcef  Ekieti  was  transmisaiUa  to  his 

WBkM      issue )    not  ifestrained  with  a  iriew  to  his  personal  bene* 

ij^        fit.    The  devise  extends  to  till  the  estai^  in  the  lands. 

The  words  of  devise  to  Medcef  are  as  broad  as  those  used, 

^(iD)  5  Salt,  ^^Y^  jjj  ^^  ^  Stonford,{iv)  Ttmey  et  al.  v.  BoMwet  ei 

(x)  10  id.  al.{w)  JnuJcsfm  v.  Merril,{y)  or  in  Jackson  Vi  Stcuiis.{z)    In 
(y)  6  John,  the  last  case,  Spencer,  J.  say8,(a)  that  in  Jackson  v.  Afer- 
^  lUohn*  ^  '^  ^"^^^  decided  that "  the  deviseover  of  their  parts^  which 
337.  in  the  hands  of  the  first  devisees  was  considered  in  fee, 

(«)  Id  348*  n^ggggnjiiiy  Inferred  to  the  estate  or  interest  before  devised ; 
and  that  the  ulterior  devise  was  clearly  intended  to  be  as 
eactensive  as  the  anteciedent  one.^  In  this  case,  theie  was 
a  fee,  a  transmissible  estate,  devised  to  Joseph ;  this,  in 
the  language  of  Spencer,  J.  went  over  to  Medcef;  and 
if  SO)  even  if  we  apply  the  doctrine  relatiye  to  the  limi- 
tation of  personal  estates^  it  is  not  taken  out  of  the  general 
rule. 
^Jlt\  \  P^*      Clachtfs  caseJb)  when  taken  in  connectimi  with  what 

330)  Dw    1  RoL 

Afar.  839,  pL  Ld.  Eiden  says,  in  Doe  v.  W^ton,{c)  explanatory  of  the 
^  (e)  ^B.  U  ^^  ^^^^^*  would  establish)  that  the  devise  to  Joseph  was  a 
P.  394.  fee  tail)  and  that  to  Medcef,  a  fee  simple  determinable  on  a 

definite  fidlure  of  issue* 

Thus  the  case  of  Anderson  v<  JcuJcson,  overrules  die  Eng- 
lish common  law  ;  but  I  trust  we  have  shown  that  this 
could  not  have  been  upon  the  ground  of  survivm'.  It  was 
on  the  ground,  that)  under  our  local  policy  and  the  statate 
turning  estates  tail  into  fee  simple,  no  man  should  be  om* 
strued  to  mean  an  estate  tail  unless  he  sajrs  so  in  terms ; 
or  in  other  wordS)  that  these  estates  are  no  longer  to  be  inir 
plied. 

Then  if  the  devise  to  Joseph)  and  the  one  to  Medoef 
which  followed)  are  to  be  construed  according  to  Anderson 
t4  Jackson^  on  the  death  of  Medcef  without  issue,  the  whole 
estate  went  over  to  the  English  devisees^  John  Eden  and 
Hannah  Johnson.  In  determining  the  case  of  Anderson  v. 
rJ^^^*^  Jackson^  the  Cknurt  cit«  Fosdick  V.  CornM^{d)  Jackson  v. 
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filan$han^(e)    MoffcUt  y.  Sirong^(f)  and    JacksM  v.    albanTi 

Staat8j(g)  as  sustaining  the  decision  ;  but  all  these  cases     ^^^  i^sa. 

may  be  reconciled  with  the  English  authorities.  In  Fosdiek       wok* 

v»  Camelli  a  new  deviseej  Mary,  not  named  among  the  first        jj^ 

takers,  is  introduced  in  the  devise  over.    Jackson  V4  BUm-       n  «  ^  «» 

A&on  presents  the  case  of  a  definite  failure^  within  Right  y%    (/)  lo  idiSL 

Day.{h)    Moffatt  v*  Strong,  is  a  case  of  personal  property  |    ^}  W^eSL 

beside  containing  the  additional  provision,  in  case  either  of  67. 

thefa'st  toJcers  should  die  leaving  a  imfe  behind  him-    In 

Jctckson  Vi  Siaats,  the  case  of  Fosdiek  v»  Cornell  is  relied 

upon  as  deciding  the  principal  point.     Spencer,  J.  sayS| 

^  what  weighed  much  with  the  Ck>urt  in  that  case  exists 

here ;  the  devise  over  was  to  the  surviving  devisees  in  his 

will^  among  whom  were  his  daughters  to  whom  he  had  de^ 

vised  no  part  of  his  real  estate."    In  this  he  was  mistaken 

as  to  the  fact ;  but  it  shows^  what  he  understood  to  be  the 

law,  and  the  real  ground  upon  which  Fosdiek  v.  ComM 

proceeded*    Indeed,  until  Anderson  v*  Jackson,  the  con* 

sideration  of  the  word  survivor  was  never,  in  any  of  our 

decided  cases,  necessary  to  restrain  the  generality  of  the 

limitation.    There  was  always  enough  without  this  word ; 

and  even  in  that  case,  the  Court  do  not  entirely  rely  upon 

it  as  the  ground  of  decision.    Yates,  Senator,  who  delivered 

0ie  opinion  of  the  Court,  speaks,  generally,  of  the  cases.    He 

8ays,(t)  '^  The  testator  clearly  intended,  that  if  either  of  his     (0  16  John. 

two  sons  should  die  without  lawful  issue,  the  survivor  should 

take  the  whole  which  was  deviiied  to  both ;  and  the  only 

question  is,  whether  there  is  any  inflexible,  rigid  rule  of  law 

to  wrest  the  plain  and  manifest  intention  of  the  testator  to  a 

purpose  altogether  difierent  from  what  he  intended.    I  am 

unacquainted  with  any  such  nile  ;    nor  do  I  consider  the 

cases  cited,  when  collectively  taken,  to  establish  such  a  posi^ 

tion.    But  if  there  are  any  such  cases,  let  it  be  remarked^ 

that  the  policy  and  genius  of  the  British  government  are^ 

in  some  respects,  opposed  to  our  own ;  they  encourage  and 

support  estates  tail,  as  being  important  in  forming  family 

settlements ;  they  always  lean  in  favor  of  the  eldest  soUf 

as  heir  at  law ;   and  to  oust  the  devisee,  they  invariably  in-^ 

pline  to  maintain  some  of  the  features  of  the  feudal  system) 

Vol.  n.  46 
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^BAKTi  which  are  so  inthnBtely  connected  with  the  qdender  of  a 
^^^^'  monarchy,  and  the  wealth  and  dignity  of  an  overgrown  no- 
wahM  bility.  On  the  contrary,  it  is  the  policy  and  genius  of  our  re- 
publican institutions,  to  consider  all  the  children  of  a  paient 
as  placed  on  an  equal  footing,  and  to  discountenance  an  aiifr- 
tocracy  of  wealth  and  influence."  He  notices  what  Kent, 
Ch.  J.  said  in  Moffatt  V.  Strong  ;  "  that  the  intent  of  the 
testator,  according  to  the  settled  legal  construction  of  termSy 
was  to  provide  for  the  surviving  sons,  on  the  contingen- 
cy of  either  of  the  sons  dying,  leaving  no  isssue  at  his 
death." 

1  have  noticed  this,  and  the  cases  which  preceded  it,  suf- 
ficiently to  show  that  it  did  not,  and  could  not  go  upon  the 
word  survivor^  but  rather  upon  the  presumption  of  a  wish 
in  the  testator  to  use  words  which  the  law  will  not  defeat 
If  this  be  the  true  principle  which  fixed  the  character  of 
the  devise  to  Joseph,  we  have  a  right  to  carry  it  over,  to  the 
devise  under  which  Medcef  claimed.  The  testator  acted 
here  in  view  to  the  same  statute  against  entails,  which  gov- 
erned his  ideas  of  the  first  devise. 

Then,  having  established  the  position  that  these  woids, 
iffithaut  issne,  simply,  and  independent  of  the  word  sunrivcTi 
mean  a  definite  failure  of  issue ;  the  words  afterwards  used 
to  pass  the  estate  over  to  John  Eden  and  Hannah  Johnson, 
are  substantially  the  same.  The  testator  having  used  words 
which  amount  to  a  definite  failure ;  when  he  uses  the  saoM 
words  in  the  same  will  and  in  the  sentence  inmiediately  fid- 
lowing,  the  presumption  is  that  he  used  them  with  the  same 
meaning ;  and  this  will  carry  the  estate  over  to  the  ultimate 
devisees.  Otherwise  you  must  say,  that  having  the  same 
purpose  in  favor  of  them,  he  yet,  wilfully  and  knowingly 
uses  words  to  defeat  his  own  intent.  A  fee  simple  defeaaa- 
ble  goes  to  Joseph,  say  the  Court,  and  by  the  devise  ov«r 
all  his  estate  (share  or  part)  goes  to  Medcef.  What  was  this 
share  or  part — ^this  estate  which  is  passed  over  to  Medcef? 
It  is  the  fee  simple  of  Joseph.  And  yet  shall  we  be  told 
that  in  the  hands  of  Medcef  it  was  not  a  fee  simple,  but  a  Am 
tail  ?  Medcef  held  under  the  separate  devise  to  him,  pre- 
cisely as  Joseph  held.    Did  Medcef 's  estate,  in  this  shavs^ 
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cease  alao  on  his  death  ?    If  not,  if  the  whole  ia  to  be  deemed    albant, 

an  estate  tail  in  Medcef,  the  entire  devise  over  to  John  Eden     ^^^^^^' 

and  Hannah  Johnson  becomes  inapplicable  and  must  be       wiikts 

defeated  and  destroyed  at  his  birth|  contrary  to  the  views  of        {j^^ 

the  testator.    It  is  said  the  whole  is  converted  into  an  estate 

tail  by  the  words  of  the  devise.   This  cannot  be.   The  words 

in  the  second  devise  mean  the  same  thing  as  those  in  the 

first ;  or  the  last  is  nugatory.    The  words  are,  "  in  case  of 

both  of  their  deaths  without  lawful  issue,  then  I  give  all  the 

property  aforesaid,"  to  the  English  devisees.    This  never 

can  apply  to  one  devise  in  one  sense,  and  to  another  in  a 

different  sense.    If  so,  they  never  could  both  die  without 

issue ;  and  the  testator  is  made,  absurdly,  to  say,  "  I  will 

send  the  estate  over,  though  I  have  first  provided  that  it 

never  should  go  over." 

This  rule  that  the  same  words  used  in  different  parts  of 
the  same  devise,  shall  be  construed  to  mean  the  same  thing, 
is  supported  by  authority.    Fearne,(^')  in  commenting  on    tj)  Ex.  I)«f» 
the  case  of  Atkinson  v.  Hiiichinsonf(k)  says,  "  It  is  further  ^^3  p  y^^^ 
observable  that  there  was  a  preceding  limitation,  upon  the  358. 
death  of  either  of  the  children,  without  leaving  issue,  to  the 
survivors  of  them.    Now  this,  strictly,  was  not  applicable  to 
an  indefinite  failure  of  issue,  because  confiuod  to  a  survivor  ; 
and  it  was  but  reasonable  to  give  the  same  words  the  same 
construction  in  the  subsequent  limitation^  which  they  must 
bear  in  a  limitation  immediately  preceding,  applied  to  ths 
same  subjectJ^    In  Beauclerk  v.  Dormer,{l)  Lord  Hard-     ^/)  q  xtk. 
wicke  says  of  the  same  case,  "  Atkinson  v.  Hutchinsofi  is  312. 
plainly  different  from  this  ;  though  the  plaintiff's  counsel  in* 
sist  that  the  last  contingency  in  that  case,  is  expressed  as 
generally  as  the  contingency  in  the  present ;  and  taking  it 
as  a  single  independent  sentence,  it  is  an  authority  ;  but  the 
whole  must  be  coupled  together,  and  then  the  words,  if  bot/^ 
die  without  issue,  must  be  construed  in  the  same  manner 
as  the  Court  construed  the  former  clause."    Sheppard  v. 
Lessingham,(m)  was  a  devise  of  bank  stock,  the  first  moi-       (m)  AmW. 
ety  whereof  was  limited  over,  expressly,  on  a  dying  with-  ^^• 
oat  issue  at  the  death  of  B. ;  and  as  to  the  other  moiety,  it 
was  bequeathed  to  the  daughter  for  life,  remainder  to  such 
child  or  children  of  her,  as  should  be  Uving  at  her  death ; 
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ALBANT,    and  if  she  should  not  leave  any  child,  or  if  all  the  childraA 
P^e.  1883.    ^g  without  issue,  then  to  J.  S.    The  daughter  had  a  son 


WiikM       born,  at  the  time  of  making  the  will.    Ld.  Hardwicke 
Uon.        8aid.(n)  "  there  is  a  different  penning  in  the  limitation  of 
the  last  moiety.    It  is  after  a  dying  without  issue  generally ; 
^"^  but  1  am  of  opinion  the  same  construction  is  to  be  put  on 

those  words,  as  on  the  words  without  leaving  issue,  in  the 
ether  moiety,  I  consider,  in  general,  that  a  limitation  of  a 
personalty  after  a  dying  without  issue,  is  void ;  but  the 
court  will  put  a  construction  on  those  words,  (and  Pleydell 
V.  PleydeU,  1  Wms.  748  is  material  for  that  purpose,  though 
the  reasoning  of  the  Lord  Chancellor  is  ill  reported ;  for  he 
considered  the  dying  without  issue  as  if  it  had  been  with- 
out such  son  before  described)  and  support  the  limitation 
over  if  possible."  This  case  of  Sheppard  v,  Lessinghatn 
was  afterwards  recognized  and  acted  upon,  and  governed 
^)  13  Vefc  Kirkpatrick  v.  Kirkpatrick,{o)  and  in  Right  v.  Day,  (16 
494,  pw  Ld.  Kast,  67)  where  the  first  devise  was  properly  limited,  but 
^^*'^***'*^*  the  following  one  was  on  an  indefinite  failure  of  issue,  Bay- 
ley,  J.  said,  "  the  words  dying  without  issue,  as  they  occur 
in  this  will,  do  not  mean  a  dying  without  issue  indefinitely," 
and  he  held  that  the  last  limitation  would  be  valid. 

There  is  no  exception  to  the  rule,  quoted  from  Feame, 
tfiat  the  construction  of  two  several  successive  limitations, 
though  the  first  be  definite  and  the  last  indefinite,  must  be 
the  same.  Unless  this  be  so,  we  have  shown  that  a  variety 
of  strange  inconsistencies  are  deducible  fVom  the  case  under 
consideration  ;  and  in  England,  even  without  these  pecu- 
liarities, the  rule  is  the  same. 

Thus,  in  either  event ;  whether  Joseph's  estate  was  a  £96 
tail  and  became  absolute  by  our  statute  changing  it  into  a 
fee  simple ;  or  if  Anderson  v.  Jackson  be  correct,  the  plain- 
tiff in  Error  must  succeed.  In  the  latter  event,  judgment 
can  only  be  for  damages  and  costs  ;  but  not  for  the  term. 
There  can  be  no  change  of  possession. 

But  the  late  Ch.  Justice,  in  delivering  the  opinion  of  the 
Court  below,  avoided  the  point,  whether  the  last  limitation 
over  was  or  was  not  dependant  on  a  definite  or  indefinite  fail- 
ure of  MedceTs  issue,  as  unnecessary  to  be  discussed,  be- 
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'bause  the  vesting  of  the  first  limitatiou  in  possession  turned    albant, 
the  subsequent  one  into  a  vested  remainder ;  and  he  cites  {p)    ^^^  ^^^ 
.2  Satmd.  388  6.,  where  Serjeant  Williams  says,  in  a  note,       vmkm 
"  With  regard  to  executory  devises,  it  is  a  rule  that  wherev-        jj^ 
er  one  limitation  of  a  devise  is  taken  to  be  executory,  all 
subsequent  limitations  must  likewise  be  so  taken.    How-  ^^  ^  ^^^^ 
ever,  it  seems  to  be  established,  that  wherever  the  first  limi* 
tation  vests  in  possession^  those  that  follow  vest  in  interest 
at  the  same  time,  and  cease  to  be  excutory  and  become  meie 
vested  remainders,  subject  to  all  the  incidents  of  remain- 
ders."   He  refers,  says  the  Ch.  Justice,  to  Siephens  v.  Ste- 
phens, (Cas.  Temp.  Talb.  228,)  Hopkins  y.  Hopkinsj  (1 
Atk.  581,)  and  Doe  v.  Fonnereauj  (Doug.  487.)    «  Cruia^ 
(vol.  6,  517,  tit.  38,  ch.  s.  26,  28,)  and  Feanie,  (411, 419,420, 
6  ed.  526,)  concurs  in  this  opinion,  and  the  adjudged  cases 
fiiUy  support  the  rule  as  laid  down  by  these  learned  com- 
mentators.   The  case  of  Browns^oord  v.  Edwards^  (2  Vea 
Sen.  243,)  contains  the  same  doctrine.    The  estate,  then,  of 
John  Eden  and  Hannah  Johnson,  was  turned  into  a  remain* 
der  when  the  executory  devise  took  efiect  in  favor  of  Med- 
cef  Eden.    The  devise  to  them,  then  ceasing  to  be  executory, 
Medcef  became  seised  in  fee  tail,  by  necessary  implication 
of  law,  with  remainder  expectant  in  fevor  of  John  Eden  and 
Hannah  Johnson." 

Now,  in  order  to  comprehend  this,  we  must  understandi 
in  the  first  place,  that  at  common  law,  no  remainder  can  be 
limited  after  a  fee ;  and  the  Court  say,  ^<  because  John  Edai 
and  Hannah  Johnson's  estate  must  be  a  remainder,  we  will 
turn  Medcef 's  into  an  estate  tail  in  order  to  support  it** 
While  the  first  limitation  is  executory  all  the  subsequent  ones 
must  continue  so,  because  all  depend  on  the  first  The 
other  rule  is,  that  the  subsequent  estates  are  remainders  in 
those  cases  only  where  they  follow  an  estate  which  admits 
a  remainder  after  it{q)  The  authorities  cited  by  the  Chief  ^^^^^^^ 
Justice  establish  this,  and  nothing  more.  In  Stephens  y«  in  note. 
Stephens^  the  remainder  followed  a  fee  tail.  A  series  of 
estates  in  tail  male,  are  limited  to  the  testator's  grand-<^d- 
ren,  and  these  admit  of  a  remainder.  These  limitatk>nii 
vested- as  remainders,  and  so  it  would  have  been  if  the  prfr> 
cedent  devise  had  not  been  executory,  but  had  vesled  idh 
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ALBANY,    mediately.    The  Court  will  find  all  the  cases  cited,  to  be  of 

^^^*^^^^'    the  same  character.    If  the  succeeding  estate  be,  like  the 
WiikM      present,  a  fee,  it  cannot  be  whittled  down  to  an  estate  tail, 
1^,^        in  order  to  give  effect  to  a  still  subsequent  estate,  as  a  re- 
mainder. 

But  the  Chief  Justice  turns  the  estate  of  Joseph  into  a  fee 
tail  to  make  it  support  a  remainder.  It  was  once,  as  he  ad- 
mits, within  the  case  of  Anderson  v.  Jackson  a  fee  simple, 
determinable  on  a  contingency,  and  accordingly  he  starts 
it  as  a  fee  simple  from  Josej^ ;  but  when  it  comes  from 
him  to  Medcef,  it  is  a  fee  simple  absolute  in  Medcef  under 

(r)  90  John,  quj  statute  ;(r)  and  at  the  same  time  a  fee  tail,  for  the  pur- 
pose of  supporting  a  remainder  over  to  the  brother  and 
sister  of  the  testator.  It  is  more  than  fish  at  one  time,  and 
flesh  at  another ;  it  is  fish  and  flesh,  at  the  same  time.  I 
am  at  a  loss  to  perceive  how  such  an  absurdity  was  arrived 
At,  unless  upon  the  principle  with  which  the  learned  Judge 
set  out^  that  *'  we  have,  fortunately,  little  experience  with 
regard  to  estates  taiL'' 

Between  the  years  1782  and  1786  words  might  be  used 
creating  an  estate  tail ;  but  by  the  act  of  1786  the  statute  de 
donis  was  repealed.  Estates  tail  were  abolished  in  terms, 
(1  Greenleaf 's  Laws,  205,)  and  in  1788  a  statute  passed  abol- 
ishing and  repealing  generally  all  the  statute  laws  of  Eng- 
land, which  ever  had  any  force  in  the  state,  (2  Greenleaf, 
116,  s.  37.)  This  will  was  not  made  till  1798.  Then  how 
oould  there  be  an  estate  tail  created  by  this  will  which 
might  be  turned  into  a  fee  simple  ?  How  could  the  Court 
m^e  an  estate  tail  after  the  repeal  of  the  statute  de  donis  7 
The  substratum  fails.  In  all  the  previous  cases,  involving 
this  point  the  wills  were  made  previous  to  1786,  like  that 

(•)  18  John.  ^  Jackson  v.  BUlinger.{s)    No  such  thing  as  an  estate  tail 
368.  ^iras  known  at  the  execution  of  Eden's  will.    In  Cruger  v. 

(0  *  !>«•  B6ywardy(t)  the  devise  over  was  after  the  general  words, 
dying  toitkaut  issue^  and  there  was  no  qualifying  clause; 
yet  it  was  holden  that  the  estate  went  over,  upon  the 
ground  that,  in  South  Carolina,  there  was  no  statute  de 
lionw^— that  the  first  devisee,  therefore,  took  a  fee  condition- 
al  at  the  common  law,  leaving  a  reversion  in  the  devisoTi 

(«)  u.  lis.  ^  which  he  had  a  right  to  diqx)Be.(ti)  » 
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[The  Chancellor,  here  expressed  his  determination  to 
abide  by  the  decision  in  Anderson  v.  Jackson.  He  now  un- 
derstood that  case,  distinctly  to  fix  a  construction  upon  the 
clause  which  devises  to  Joseph  Eden ;  and  was  prepared  to 
say  that  it  did  not  carry  an  estate  tail,  but  a  fee,  detemiina- 
ble  on  his  death  without  issue  then  living. 

Wheeler,  Senator.  It  appears  to  me,  the  ground  we 
took  in  The  New  York  Fireman  Insurance  Company  v. 
De  WoLf^  settles  the  course  which  we  should  pursue  in  this 
case. 

Root,  President  I  think  it  difficult  to  say  with  what 
force  Anderson  v.  Jackson  may  be  brought  to  bear  upon  the 
subsequent  clauses  in  this  will,  devising  over  from  Medoef ; 
and  for  this  reason,  I  am  opposed  to,  entirely,  excluding  that 
case  from  the  consideration  of  the  Court] 

S.  Jones,  (same  mde  with  the  Attorney  General,)  here  re- 
ferred the  Court  to  several  crises : 

1.  To  show  that  a  will  must  always  be  construed  as  it 
Aould  have  been  at  the  testator's  death,  he  cited  Doe  v. 
FonnereaUj  (Doug.  494,  n.  (1)  there,  per  Ld.  Mansfield,  in 
reply  to  Rooke,  arg.)  Bagshaw  v.  Spencer,  (1  Yes.  Sen.  163, 
per  Ld.  Hardwicke,)  Evans  v.  Astley,  (3  Burr.  1681,  per  Ld. 
Mansfield,)  and  Jacksoti  v.  BiUinger^  (18  John.  381,  per 
Spencer,  Ch.  J.) 

2.  To  show  that  the  will  of  Medcef  Eden,  the  younger, 
was  inoperative  as  to  the  premises  in  question,  they  being 
lands  of  which  he  was  not  seised  at  the  time  of  his  death, 
he  cited  Bunker  v.  Cook,  (GUb.  Dev.  126, 136,)  Rob.  on 
Wills,  297,  8,  9,  and  the  cases  there  cited ;  ChodrigM  v. 
Fhrrester,  (1  Taunt  678,)  Roe  v.  Oriffits,  (4  Biur.  1961,) 
Bac.  Abr.  Maintenance  (B)  Phil.  ed.  1813 ;  Campbell  v. 
Sandys,  (1  Scb.  &  Lef.  294,)  Nichols  v.  NichoU,  (Plowd, 
486,)  6  Cruise,  tit.  38,  ch.  3,  s.  26,  28,  p.  28,  29 ;  Pow.  on 
Dev.  184,  6,  Phil  ed.  1822,  p.  24, 164 ;  11  Mod.  128,  (per 
Holt,  Ch.  J.  in  Bunker  v.  Cook,)  1  Rep.  163,  and  Ooodrighi 
V.  Forrester,  et  cU.  (8  East,  662,  663,  4,  &c.) 

3.  To  show  that,  if  the  interest  of  the  lessor  expired  since 
suit  brought,  he  can  recover  bis  damages  alone,  but  not  the 
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term,  he  referred  the  Court  to  Runn.  on  Ej.  404 ;  England 
v.  Slade,  (4  T,  R.  682,  683^)  Ck>«  LiU.  285,  a. ;  Adams  on 
Ej.  306)  ed.  of  1821,  by  Mr.  Ruggles ;  Dae  v.  Bluck,  (3 
Camp.  447,)  and  ThrvstMt  v.  Grey^  et  ah  (2  Str.  1056.) 


*  M.  Van  Buren^  for  the  defendant  in  Error*  For  the  affir- 
mance of  the  judgment  below,  we  rely  on  the  following 
among  other  grounds : 

1.  It  having  been  settled  in  the  ca^  of  Anderson  v, 
Jackson^  by  the  judgtnent  of  the  Supreme  Court  affirmed  in 
this  Court,  that  on  the  death  of  Joseph  Eden,  that  part  of 
the  estate  which  was  devised  to  him,  vested  in  his  brother 
Medcef,  that  point  cannot  now  be  questioned  here ; '  more 
especially)  as  it  was  not  made  a  point,  or  in  any  way  raised 
for  the  consideration  of  the  Supreme  Court,  but  on  the  con- 
trary was  admitted  by  both  parties  to  be  the  settled  law. 

2.  That  the  devise,  on  the  death  of  Joseph  without  issue 
vested  in  Medcef  Eden  an  estate  in  fee  simple* 

3.  The  devise  over  to  John  Eden  and  Hannah  Johnson 
ib  inoperative  and  void. 

4  It  is  not  allowed  to  the  plaintifiis  in  Error  to  set  up 
nuch  an  outstanding  title  as  they  claim  that  of  John  Eden 
and  Hannah  Johnson  to  be. 

6.  That  the  fine  with  proclamation,  set  up  by  the  plain- 
tifis  in  Error,  was  void  and  inoperative ;  and  that  if  it  were 
valid,  its  operation  was  avoided  by  the  entry. 

6.  That  it  does  not  appear,  from  the  verdict,  that  Jc^n 
Eden  and  Hannah  Johnson  are  now,  or  were  at  the  death 
of  Medcef  Eden  the  younger,  alive ;  and  after  the  lapse  of 
more  than  twenty  years,  the  contrary  is  to  be  presumed. 
.  Whether  there  was  a  possession,  adverse  to  the  claim  of 
Medcef  Eden,  so  as  to  prevent  the  operation  of  his  will, 
cannot  be  drawn  in  question  here.    The  demise  is  not  from 
him  alone ;   but  from  Wood,  also,  his  assignee.     In  truth, 
(«)  8  Joha.  Frier  v.  Jacksim^{v)  settles  this  point. 
R^  ^&  Whether  we  are  to  have,  both  the  term  and  damages,  or 

the  latter  only,  depends  principally  upon  the  general  ques* 
tions  in  the  cause. 
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The  general  questions  are  among  the  most  dry  and  intri*    AtdA jiT) 
cate  in  the  law.    They  are,  of  themselves,  intrinsically  dit     ^^^  ^^' 
ficult,  and  are  rendoi^ed  much  mofe  so,  in  some  of  their       Wiytet 
branches,  by  the  mass  of  comment  and  refinement  in  which        u^, 
they  are  mrolvedi    It  is  important  that  they  should  be  fal« 
ly  apprehended  by  the  Court ;  and  my  object,  therefore^ 
shall  be  plainness  and  perspicuity.    Medcef  Eden  the  elder^ 
his  sons,  and  his  brother  and  sister,  are  the  persons  before 
the  Court.    Medcef  the  elder  died  seised,  in  1798  ;  having 
the  same  year  devised  the  great  bulk  of  his  property,  ia 
separate  parcels,  to  his  two  sons,  Joseph  and  Medcef^  their 
heirs  and  assigns  respectively.    He  then  says,  "  Item.    It 
is  my  will,  and  I  do  ordet  and  appoint,  that  if  either  of  my 
said  sons  should  depart  this  life,  without  lawful  issue;  his 
share  or  part  shall  go  /o  the  survii^fn' ;  and  in  case  of  both 
of  their  deaths^  without  lawful  issue,  then  I  give  all  the 
property  aforesaid  to  my  brother,  John  Eden,  of  Loftus^  &c., 
and  my  sister,  Hannah  Johnson,  of  Whitby,  &c.,  and  their 
heirs." 

Some  years  ago,  Joseph  died  without  issue,  and  Medcef, 
the  younger,  claimed  the  share  devised  to  his  deceased  broth- 
er, as  the  survii)or  of  that  brother.  The  plaintilSb  in  Error 
resisted  that  claim,  on  the  ground  that  the  devise  was  void, 
as  being  limited  on  an  indefinite  failure  of  issue,  a  contin- 
gency which  was  too  remote  in  the  eye  of  the  law.  We  said 
no — that  the  devise  was  good— that  the  testator  intended 
the  estate  for  Medcef  in  the  event  which  had  happened,  to 
wit,  a  definite  failure  of  issue. 

This  brings  us  to  the  first  point  of  inquiiy  j  whether  the 
devise  to  Medcef,  the  younger,  being  on  a  definite  failure  of 
Joseph's  issue,  is  not  good  by  way  of  executory  devise^ 

At  common  law  no  man  could  devise,  and  this  continue 
so  till  about  the  middle  of'  the  16th  dentury,  \^hen  statutes 
(it)  were  passed  conferring  this  right*    Soon  after,  questions  /,j\  3^^  n^j  15 
arose  upon  its  extent,  and  the  Coiirts  wefe  disposed  to  lean  H-  ft 
in  favor  of  dispositions  by  will    At  common  la  w^  one  diffi- 
culty in  conveyancing  was  that  no  fee  could  be  limited  after  a 
a  fee.    That  law  was  averse  to  a  perpetuity,  on  principles 
of  correct  policy.    It  checked  commerce  and  improvement  by  ^*)  ^2  Mod. 
tying  up  estates  in  particular  &milie8.(:r)    Nor  could  a  fee  163.* 
-  YoL.n.  46 
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ALBANY,    be  limited  to  vest  infuturo^  unless  based  on  a  previous  par- 
7^^  ^^^*    ticular  estate  reaching  to  the  point  of  its  commencements 
WOkw       To  remove  these  difficulties  in  favor  of  wills  it  was  decla- 
jv^        red  that  a  devisor  might  do  either  by  way  of  executory  de- 
vise.   This  was  at  first  severely  litigated,  as  tending  to  cre- 
ate a  perpetuity  ;  and  hence  the  discrepancy  between  some 
of  the  earlier  cases.    But  towards  the  close  of  the  16th  cen- 
tury, the  point  was  settled  in  favor  of  these  devises,  with 

(y)  l^  proper  limits  to  guard  against  a  perpetuity,(y)  and  has  not 
since  been  questioned.  If  the  limitation  is  in  such  termsy 
that  it  must,  at  all  events,  take  effect  within  a  life  or  lives  in 
being  and  21  years  and  9  months  afterwards,  it  is  good  ; 
otherwise  void.  Within  this  rule  an  estate  could  not  be 
limited  to  one  on  another's  dying  without  issfie ;  for  these 
words  had  a  technical  meaning,  at  conmion  law,  signifying 
an  indefinite  failure  of  his  issue  ;  that  is,  the  estate  could 
not  go  over  until  his  children,  and  his  children's  children, 
&Ci  to  the  remotest  generation,  were  dead.  To  constitute 
this  indefinite  failure  of  issue,  his  whole  family  must  have 
been  extinct  before  the  estate  could  go  over.  Thus  an  ab- 
solute perpetuity  might  be  created.  The  old  alarm  arose, 
"^hich  had  restrained  conveyances  at  common  law.  Policy 
Wfis  violated  by  allowing  an  undefined  latitude  to  the  devi- 
sor. But  there  is  a  definite  failure  of  issue,  which  is  when 
a  man  dies  without  issue  living  at  the  time  of  his  death. 
From  the  time  when  the  statute  of  wills  passed,  to  1620, 
the  question  was  often  up,  as  to  what  the  words  dying 
without  issue  signified  ;  that  is  to  say,  whether  they  meant 
a  definite  or  indefinite  failure  of  issue.  When  these  words 
stood  alone,  it  was  universally  agreed  that  they  meant  an 
indefinite  failure ;  and  the  devise  over  depending  upon  it 
was  void  ;  and  if  there  is  nothing  more  in  this  case,  to  give 
us  the  land  would  be  uprooting  the  law  from  where  it  has 
stood  for  centuries.  If  the  limitation  is  to  be  read  simply, 
''  If  Joseph  dies  without  issuBy  then  to  Medcef  and  his 
heirs,"  our  claim  is  gone.  But  there  is  more  :  it  goes  to 
the  survivor  of  the  two  sons,  and  it  can  go  to  him  only 
in  the  event  of  his  surviving.  Then  you  are  free  from  the  ob- 
jection that  here  is  an  indefinite  faibue  of  issue,  because  the 
devise  shows  a  clear  intent  that  the  question  of  failure  should 
be  decided  at  Joseph's  death.    On  this  word  we  rely,  and 
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-Qidess  authorities  are  overturned,  this  word  must  preserve 
us  to  the  end. 

This  cause  was  brought  before  the  Supreme  Court,  and 
the  questions  which  it  involved,  upon  the  limitations  over, 
were  considered  of  a  fismdliar  every  day  character ;  but  in 
Anderson  v.  Jackson,  they  were,  for  the  first  time,  brought 
before  this  Ck>urt.  Gentlemen  were  then  heard  upon  them, 
in  another  man's  cause  depending  upon  the  identical  clause 
now  under  discussion ;  and  the  decision  of  the  Supreme 
Cknirt,  in  our  favor,  was  affirmed,  upon  the  very  principle 
involved  in  the  first  point,  to  wit :  that  the  word  survivor 
restrained  the  generality  of  the  words  to  issue  limng  at  the 
death  of  Joseph. 

The  dispute  thus  being,  as  we  had  suppoi^,  'Settled  in 
our  favor,  we  called  for  the  residue  of  the  property  not  act- 
ed directly  upon  by  the  suit  of  Anderson  v.  Jackson.  But 
our  claim  was  still  resisted.  We  commenced  this,  with 
other  ejectment  suits,  for  the  recovery  of  that  residue. 
Pending  these  suits  Medcef  Eden,  the  youuger,  died ;  hav« 
ing  devised  to  his  wife  and  her  daughters. 

In  the  first  place,  the  old  ground  is  taken,  which  we  had 
litigated  in  Anderson  v.  Jackson,  The  decision  there  is  said 
to  have  been  erroneous ;  and  that  is  the  great  and  only  ma- 
terial question  in  this  cause.  The  decision  I  am  called  up* 
on  to  support,  and  I  proceed  to  do  it  witli  the  greatest  plea- 
sure, because  this  court  consent  to  hear  me.  It  is  perhaps 
proper  ;  as  the  late  Chancellor  Kent  gave  a  very  long  and 
learned  opinion,  sustained  by  a  respectable  minority,  against 
the  majority  who  gave  the  judgment.  I  also  owe  it  as  a 
matter  of  respect  to  this  Court,  to  show  that  its  decision  is 
not  to  be  shaken. 

To  do  this,  we  must  briefly  review  the  history  of  the  prin- 
ciple involved  in  that  cause.  The  point  is,  simply  whether 
a  limitation  to  the  survivor  or  survivors  of  two  or  more  per» 
sons,  on  the  other  or  others  dying  without  issue,  is  definite  or 
indefinite.  This  question  came  before  the  Supreme  Court  for 
the  first  time  in  1806.(2r)  It  was  upon  a  will  which  contain-  f^L£Jj^* 
ed  the  following  clause :  "  Further  my  mind  and  will  is,  that  jihnu^Rep. 
if  any  of  my  said  sons,  William,  Jacob,  Thomas  and  John,  *^- 
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^  D^c^Jl^^  of  their  own  bodies  that  then  the  lands  shall  return  to  the 

Wilkai      9urv%vors^  to  be  equally  divided  between  them."    This  limi- 

mm 

Ii(^.  tation  was  ^er  a  devise  of  part  of  his  lands  to  his  son 
William,  and  his  heirs  forever,  and  other  lands  to  the  other 
sons  of  the  testator  and  this  daughter  Elizabeth,  in  fee  simple. 
With  a  small  material  exception,  that  was  precisely  this 
will.  The  cause  was  fully  discussed.  A  leader  in  that  dis- 
cussion, against  the  estate  tail,  was  one  of  the  gentlemen 
who  oppose  me  here.     Mr.  Jones,  for  the  plaintiff,  there 

{«)  Id.  449,  jaid,(a)  **  II  is  true,  that  if  the  devise  over  was  on  the  inde-t 
JUUie  &ilure  of  issue,  the  contingency  would  be  too  remote 
to  render  it  an  executory  devise,  (2  Fearne,  4th  ed,  p.  118.) 
But  a  contii^ncy,  that  if  a  person  die  without  sons  on  male 
issue,  would  be  sufficiently  pear  and  probable  ;  and  in  this 
case  the  event  must  happen  toithin  the  lives  ofsotne  mr  one 
iff  the  devisees,  as  the  remainder  is  to  the  survivors  and 
not  their  heirs"  The  Court  decided  that  the  limitation  over 
was  valid  as  being  on  a  definite  failure  of  issue ;  and  their 
(h)  I  p,  WnM.  reasoning  is  based  on  Hughes  v,  Sayerj{b)  that  the  inmiedio 
ate  limitation  over  was  to  the  surviving  devisee,  Mr.  Jus- 
tice Thompson,  who  deUvered  the  opinion  of  the  Court,  en- 
tered Very  fully  into  the  EJnglish  oases,  as  he  ought,  it  being 
a  question  raised  here  for  the  first  time ;  afid  he  finally,  with 
the  unanimous  concurrence  of  the  Court,  decides  the  very 
same  question  we  are  now  considering.  That  decision  was 
submitted  to.    No  writ  of  error  was  brought. 

(e)  Jti€k§9m      In  1808,(c)  the  question  is  again  presented.     Here,  as  iu 

]^,£J****^i|  England  after  Pells  v.  Brown,  the  question  is  brought  up, 

^  wd  the  proposition  again  contested.    The  cause  was  argued, 

and  the  opinion  of  the  Court  was  delivered  by  Kent,  Ch.  J. 

who  decided  that  the  word  survivor  quallified  the  general 

words. 

(tf)  H^mt  y,  In  1813.  (c2)  the  question  is  again  discussed ;  and  Kent,  Cb, 
M«v,  10  id.  j^  again  deUvers  the  opinion  of  the  Court  in  favor  of  the 
same  construction. 

(«)  Jfldbtn      But  opposition  was  not  yet  subdued.  In  1814,(6)  the  ques- 

kl  St!^  ^^  ^^  ^'^^^  repeated,  distinctly ;  and  Spencer,  J.  delivered  the 

opinion.  He  8ay%  '^  I  believe  none  of  us  have  ever  doubted  thQ 
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correctness  of  the  decision  in  Fosdick  v.  Cornell ;  and  it 
would  be  a  waste  of  time  to  review  the  authorities  there 
cited.'* 

In  1816,  our  rights  became  important ;  and  in  the  eourse 
of  vindicating  these  rights  we  were  brought  into  this  Court, 
in  1818.  We  had  then  before  us  13  years  of  unbroken  ad- 
judication, in  affirmance  of  our  rights,  upon  which  we  re- 
posed with  the  greatest  confidence.  We  were  not  deceived ; 
for,  in  Anderson  v.  Jnokson^  this  Court  gave  sanction  to 
our  claim  upon  the  point  now  in  controversy. 

But,  we  shall  be  told,  the  decision  in  Anderson  v.  Jach' 
son  was  not  unanimous.  True,  it  was  not  so — a  fact  which 
we  looked  upon  as  somewhat  strange  ;  for  we  had  supposed 
the  principle  of  that  case  as  well  settled  as  any  one  in  the 
law.  And  it  was  peculiarly  unfortunate  that  the  opposition 
should  come  from  that  very  quarter  in  which  we  had  re» 
posed  our  rights.  Yes,  the  late  Chief  Justice  (then  Chan* 
cellor)  Kent,  gives  an  opinion,  which  occupies  nearly  90 
pages  in  the  report,(/)  to  show  that  the  decision  oX  the  Su* 
preme  Court  had  been  grossly  erroneous ! 

How  stood  the  point,  upon  authority,  on  coming  into  this 
Court  ?  The  parties  came  here,  to  Utigateupon  a  prindpte 
QO  fully  and  plainly  established  in  the  Supreme  Court,  that 
the  decision  of  the  cause  there,  though  involving  a  large 
amount  of  property,  was  not  deemed  worth  reporting.  You 
saw  that  principle  concurred  in  by  Kent,  Ch.  J.,  Thompson, 
Ch.  J.,  and  Spencer,  Van  Ness,  Yates  and  Piatt,  Justices ; 
after  a  series  of  discussion  almost  unparalleled  in  the  history 
of  any  principle  in  our  law.  You  saw  the  same  questions 
arising,  and  the  same  principle  established  in  neighboring 
states.  From  every  source,  opposition  was  hushed ;  not  only 
with  men  of  books,  but  in  the  common  walks  of  life.  You 
knew  that  thousands  of  wills  had  been  made  upon  that 
very  principle,  and  that,  if  you  unsettled  the  rule,  you  open- 
ed Pandora's  box.  You  knew  it  more  important  that  tha 
law  s/unUd  be  settled,  than  how  it  should  be  settled.  You 
secured  to  us  a  principle  which  had  been  estaUished  in  Am 
mind  of  every  man  for  a  long  time ;  and  you  were  right,  for 
the  contrary  would  have  been  incalculably 
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But  the  propriety  of  ]rour  course  was  questioned  by  a  lou^ 
oinnion  from  the  late  Chancellor,  professing  to  show  this 
series  of  adjudications,  by  the  most  enlightened  tribiuials  in 
the  state,  l^al  heresy.  It  is  my  duty  to  examine  that  opin- 
ion. I  confess  I  do  this  with  reluctance.  It  was  this,  and 
not  any  fears  from  its  effect,  which  led  me  to  join  in  the  pre- 
liminary objection,  made  by  my  associate,  against  this  point 
being  heard.  In  this  we  were  overruled.  The  opinion  lies 
in  our  way,  and  we  must  travel  over  it. 

Withxieference;  it  is  ah  opinion  inconclusive  in  all  its 
parts ;  and  of  the  26  cases  upon  which  it  is  founded,  there 
is  but  one  which  gives  cohr  to  it.  It  contains  an  apology, 
and  this  was  obviously  right.  An  apology  was  due,  for  at- 
tempting to  overturn  a  rule,  after  having  suffered  our  citi- 
zens to  go  on,  for  years,  settling  their  property  under  it ;  a 
rule,  too,  which  the  learned  Chancellor  himself,  more  than 
any  other  Judge  had  contributed  to  establish.  '^  But  if,"  (sa3rs 
Chancellor  Kent,)  "  the  decisions  have  been  as  settled  and 
uniform  as  I  have  stated,  it  may  be  asked,  how  came  the  Sn* 
preme  Court  to  make  such  a  decision,  as  that  now  under  re- 
view ?  I  answer,  that  the  present  case  was  decided  without 
going  into  any  discussion  of  the  merits,  and  by  a  reference 
merely  to  one  or  two  former  cases  in  the  Supreme  Cour^  all  of 
which  rested  upon  the  case  of  Fosdick  v.  Cornell^  (1  John. 
Rep.  440,)  decided  by  that  court  in  August,  1806.  I  was  at 
that  time  Chief  Justice  of  the  Supreme  Court ;  and  though  I 
did  not  give  the  opinion,  I  will  not  shelter  myself  under  that 
silence.  I  am  free  to  say,  that  I  partook  of  its  error.  But 
I  should  be  unworthy  of  public  confidence,  if,  with  more 
experience  and  more  examination,  having  detected  m3rself 
in  an  error,  I  should  now  be  ashamed  to  confess  it.  I  dis- 
covered, years  ago,  that  the  case  of  Fosdick  v.  Cornell^  was 
decided  upon  mistaken  grounds.  The  Court,  however, 
have  this  apology  for  themselves,  that  without  much  exam- 
ination, and  without  looking,  as  they  ought  to  have  done, 
deeply  into  the  subject,  they  were  led  astray  out  of  the  beaten 
track,  by  such  a  distinguished  leader  as  Lord  Kenyon. 
Hie  cases  of  Porter  v.  Bradley^  (3  Term  Rep.  143,)  and  of 
JBoe  V.  Jeffrey^  (7  Term  Rep.  589,)  were  the  blind  guides* 
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that  misled  them.    I  say  thiS|  coDfidently ;  for  the  Court  do    albany, 
nothing  more^  in  the  whole  opinion^  than  repeat  what  Lord     ^^  ^ 
Kenyon  had  spoken."    In  the  decision  of  1813,(^)  the       Wiikw 
same  Chancellor  (then  Ch.  Justice  Kent)  sc^s,  "  if  the  limi-        lm^ 
tatiou  rested  solely  on  the  woids  dying  witlwut  ustt€,  we        .  .^  . . 
have  seen  that  it  would  fail ;  but  the  will  proceeds,  and  16. 
gives  the  part  of  the  son  dying  without  issue,  to  the  survi- 
vars^  except  the  portion  which  was  to  go  to  the  wife.    Tho 
term  survivors  will  be  found  to  rescue  the  limitation  from 
the  operation  of  the  general  principle,  and  to  bring  it  within 
the  reach  of  other  cases  which  have  adjudged  that  expres* 
aion  to  be  the  cause  of  a  different  construction  \  and,  for  the 
reason  that  it  could  not  have  been  intended  that  the  survivor 
was  to  take  only  after  an  indefinite  failure  of  issue,  as  that 
event  might  not  happen  until  long  after  the  death  of  all  the 
survivors."    This  goes,  hi  words  and  letters,  to  the  precise 
point  now  under  consideration. 

But  in  the  decision  of  this  and  the  previous  cases,  the  au-> 
thorities  were  not  fully  looked  into.  Was  this  so  7  Fosdick 
V.  Cornell^  was  argued  by  as  able  counsel  as  any  in  the  state. 
The  report  shows  the  ability  with  which  it  was  examined. 
Thompson,  J.  goes  into  all  the  English  decisions.  To 
Jackson  v.  Blanshan^  Jackson  v.  StacUs  and  Moffat  v. 
Strong^  similar  remarks  may  be  applied.  In  all  these  cases 
the  subject  is  gone  over,  not  only  by  the  ablest  counsel,  but 
by  the  aUest  Judges,  with  the  same  result ;  and  is  it  to  be 
tolerated  that  this  result  shall  now  be  questioned  ?  Is  any 
one  to  be  tolerated  in  telling  us  that  all  these  decisions  were 
lightly  considered  7  I  wish  the  expression  were  not  in 
the  book. 

But,  <<  Lord  Kenyon  and  the  cases  of  Porter  v.  Bradley 
and  Roe  v.  Jeffrey,  were  the  blind  guides  which  misled  them." 
No.  If  you  look  into  the  opinions  of  the  then  Ch.  Justice, 
Kent,  you  will  see  how  fully  he  considers  them.  The 
leading  case  is  Pells  v.  Broum.{h)  True,  this  case  was  ^)  Cro.  Ji 
once  questioned ;  but  for  more  than  200  years  it  has  not 
even  been  doubted,  in  any  book  of  any  country.  It  was 
treated  by  Lord  Kenyon,  by  our  Supreme  Court,  and  by 
other  Courts  as  the  Magna  Charta  of  the  law  on  this  ques- 
tion.   But  Chancellor  Kent  dissents  from  it.    With  the  ex* 
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ALBANY,    ceptioQ  of  two  Or  three  nearly  simultaneous  cases,  it  never 
^^^  ^^^'     was  questioned.'   Now  we  are  to  be  told  that  Lord  Kenyon 


Wilkes       was  deceived  and  misled  in  his  eulogium.    There  is  not 
Lion,        one  case  questioning  that^  which  has  not  been  overruled 
again  and  again ;  and  no  lawyer  would  now  be  heard  to 
question  it^  in  Westminster  Hall. 

It  was  at  least  to  have  been  expected  from  the  late  Chan- 
cellor that  he  would  have  shed  a  new  ray  of  light  upon  the 
question,  putting  doubt  at  defiance^    But^  I  repeat  it ;  out 
(0  Cro.  Jaci  of  26  cases  relied  upon  by  him,  Chadock  v*  Cowley ^{i)  alone, 
is  against  us.     What  is  the  point  of  inquiry  ?    Is  there 
something  in  this  limitation  which  restrains  the  general 
words  to  a  definite  failure  of  issue?    We  say  survivor 
does. 
(j)  35  Ed  3      The  book  of  Assise(  j )  is  first  quoted  by  the  Chancellor. 
^  But  nothing  was  pretended  in  that  case,  to  qualify  the  limi- 

tation.   It  was  not  to  the  survivor*    In  King  v.  RumbaU^ 
(k)CtQ,  Jac  (Ar)  the  limitation  was  not  to  the  survivor.    Pells  v.  Brown 
(ShT.Raym.  ^^  ^^®  n^yii.    Holmes  v.  Meynel^{l)  was  in  other  respects 
453.  much  like  the  present  case,  but  this  word  survivor  was 

(m)    1    P.  omitted,  in  the  limitation  over.     Forth  t.  CAapman{tn)  was 
WiM.  663.       n  question  as  to  personal  property  bequeathed  upon  the 
general  words ;  and  these^  alone,  were  limited  to  a  definite 
(«)   Wi]le*t  failure  in  such  a  case.    In  Briee  v*  StnUh^{n)  the  word 
(o)  I  Burr,  ^^"f^^^^  ^^^f^  not  occur  J  and  Hope  v*  Taylor{o)  was  not 
368.  a  question  as  to  a  devise  over.    The  first  taker  had  issue 

ip)  Dong.  487.  which  cleally  gave  an  estate  taiL    In  Doe  v.  Fonnereau{  p ) 
Ld.  Mansfield  asked  Serjeant  Hill  whether  he  had  ever 
been  able  to  find  any  case  of  real  property,  where  the  Court, 
on  the  words  in  drfatdt  of  such  issue,  had  implied  a  re- 
striction to  issue  living  at  the  death  of  the  father  ;  and 
he  said  he  had  not  met  with  any.    And  it  is  very  true 
that  no  such  case  can  be  found.    We  do  not  contend  for  a 
limitation  of  these  words,  by  mere  implication  arising  from 
(q)  5  1*.  R*  *he  words  themselves.     Denn  v.   Slater,{  5^ )  the  word 
^^x  n  rr  »  survivor  is  not  used,  nor  was  there  any  provision  that 
97&  B.  should  die  without  issue  in  the  life  of  C.    So  of  Doe  v. 

38^^  ^  ^^*^  ^^^s,{r)  so  of  Doe  v.  Ellis,{s)  but  this  case  pre-sup- 
poses  that  the  general  words  may  be  restrained  by  im« 
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t>lication  from  other  parts  of  the  will.     Tenny  v.  AgarJ{t)    al^an Y| 

goes  upon  the  general,  unrestrained  words.     The  devise     ^^^  ^^^'  . 

over)  was  not  to  the  survivor ^  but  to  a  cousin  who  had.  not       'WiXk^t 

been  before  introduced*    The  Chancellor's  cases  do  not        jj^ 

apply.     It  is  singular  that  not  one  of  them  can  even  be  dis^ 

torted  into  an  application  to  the  point  in  question.    Kirk*  953.  '< 

Patrick  v.  Kilpatrick,{u)  the  Chancellor  admits  is  against     g*^  13  V«fc 

him  ;  and  in  Barlow  v.  Slaterdy)  there  were  no  restrictive     («)  17  Vw. 

words.    The  limitation  over  to  one  of  the  nieces  for  life^  in 

that  case,  does  not  necessarily  imply  an  intent  that  there 

should  be  a  definite  failure.    This  was  the  only  point  deci-^ 

ded  there.    In   Romilly  v.  JameSi{\)  also,  there  were  no     (i)<(Taiidt 

words  of  restraint ;  and  this  a  sufficient  answer.  ^®- 

"  I  have  thus,"  (says  the  Chancellor) "  continued  the  his- 
tory of  the  English  decisions,  from  the  time  that  we  abol- 
ished estates  tail,  down  to  the  present  moment ;  and  it 
must  have  been  perceived  that  there  is  one  undisturbed  cur- 
rent of  authority,  as  welt  since,  as  before  our  statute,  de- 
claring and  establishing  that  such  words  as  are  used  in  the 
will  of  Medcef  Eden,  the  elder,  do  create  an  estate  tail ;  that 
they  do  mean  an  indefinite  failure  of  issue/' 

Chadwick  v.  Cowley,  decided  about  200  years  ago,  I  ad- 
mit may  be  a  case  against  us )  but  if  it  does  interfere  with 
Pells  V.  Brown  it  has  gone  to  the  shades*  The  latter  case 
has  been  conceded  to  be  the  law,  till  questioned  by  Chan- 
cellor Kent  in  this  Court.  If,  in  a  few  instances  about  the 
time  when  it  was  decided,  it  was  questioned,  it  has  outrode 
the  storuL  Even  Chadwick  v.  Cowley  is  reducible  to  ques« 
tions  peculiar  to  itself,  and  was  capable  of  decision  without 
interfering  with  PeUs  v.  Brown.  Intent  is  the  polar  star 
which  guides  in  the  construction  of  wills*  Little,  indefina- 
ble circumstances  will  sometimes  indicate  the  intent  and 
conflict  with  general  rules.  This  consideration  has  led  a 
learned  Judge  in  Pennsylvania  to  say,  that  unless  authori*' 
ties  on  the  construction  of  wills  are  in  point  upon  every 
particular,  they  cannot  govern-(tr)  The  fathefr  had  disin^  /^  ^„ 
heiited  his  eldest  son  ;  and  the  Court  leaned  iu  faVor  Smith,   J.    3 

^VaaAj^/      Smb. 

of  a  construction  which  would  defeat  his  will.    And  this  is  33&       ^^ 
Vol.  U.  47 
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ALBANY,    the  key  to  the  case  of  Chadwick  v*  Cowley.    The  Ck>ur| 
^^*^'^'     8ay,(jr)  "  For  the  words  that  the  survivor  shaU  be  heir  to 


WUkes       the  other  if  he  dies  without  issue^  they  seem  to  be  an  estate 
iJ^n.        tail    But  if  the  devise  had  been  that  if  he  died  without  is- 
sue  in  the  Itfe  of  the  other ^  or  before  such  an  age^  that  then 
j^^        ^  it  shall  remain  to  the  other  ;  then  peradventure  it  should  be 
a  contingent  devise  in  tail  if  it  should  happen,  and  not  other- 
wise ;  but  being,  that  the  survivor  shaU  be  heir  to  the  other ^ 
if  he  die  without  issue^  that  in  his  intent  is  an  absolute 
estate  tail  immediately,  and  remainder  limited  over."    And 
that  case  may,  even  now,  be  law  with  the  qualification 
which  the  Court  give  to  it,  without  impugning  Peils  v. 
Brown. 
The  Chancellor  next  proceeds  to  review  some  of  the 
(3f)  9  Man.  American  cases.    That  of /itcAarcbon  v.  Noyes.{jf)  is  in  our 
^^  fiivor.    The  words  survivor  or  survivors  were  used  to  de- 

signate the  second  takers ;  and  these,  among  other  words,  are 
relied  on  for  the  very  purpose  that  we  urge  them  here  ;  and 
(s)  Id  554.   the  limitation  over  was  holden  valid.    Ray  v.  Enslinj{z) 
is  inapplicable,  but  the  Court  recognize  the  doctrine,  in  the 
(a)  5  Id.  500.  abstract,  which  we  contend  for.    Ide  v.  /(fe,(a)  does  not 
touch   the   point;  but   the   Chancellor  says,  ^'Hauer  v. 
(6)3Yeatei'  i8!lt/z,(6)  tumed  upon  the  construction  of  peculiar  provi- 
3^^         ^  sions  in  a  will,  which  are  not  at  all  analogous  f  but  the 
truth  is,  we  could  not  have  found  a  stronger  case  in  our  fr« 
Tor.    The  word  survivor  is  expressly  relied  upon  by  die 
(e)  1  Wash.  Court    HuntcTS  V.  Haynes,{c)  tumed  upon  the  general 
Virg.  Rep.  71.   ^q^  aloue,  had  no  application  for  the  Chancellor's  purpose, 
byt  is  in  point  against  the  premises  passing  to  the  Ehdgljsh 
(d)  3  Munf.  devisees*    The  same  remark  applies  to  RoyaU  v.  Eppes  y-^d) 
479?*         '^  and  Denni  ex  dem.  Sutton  and  wife^  v.   Wood,{e)    "  In 
Ni^^™*  c  ^^^^^e  ^-  Reynoldsj'Xf)  (says  the  Chancellor,)  "it  was 
Rap.  309.         admitted,  that  the  general  words,  that  if  either  should  die 
N.^'^a  ^Rep!  y^ff^^^  lawful  heirs  of  their  bodies^  appeared  to  look  to  an 
W-  indefinite  failure  of  issue,  but  they  held  that  the  subse- 

quent words" —  What  words  ?  These  words  says  the  Chan- 
cellor, ii7i/Aau^ /atr/uZ  heirs  of  their  bodies  to  live,  "control- 
led the  general  words,  and  made  a  good  limitation  over  by 
way  of  executory  devise.*'  This  was  not  so.  The  bequest 
over  was  "  equally  to  be  divided  between  the  smrvivefsJ' 
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This  woid  survivors  is  relied  upon  by  the  Court  as  restrain-    albani 
ing  the  general  words.      "This  term  survivor,^  say  the 
Court,  "  is  a  term  of  much  import  here.    It  carries  with  it       wukw 
the  idea  of  the  longest  liver,  provided  the  other  sister  should        uuk, 
leave  no  children  behind  her ;  that  is,  none  living  at  the 
time  of  her  death."    The  case  is  directly  against  the  Chan- 
cellor, and  in  point  for  us.    The  same  remarks  apply  to 

Jones  y.Rice.{g)  i^^^^ 

Now  then,  how  stands  the  question  ?  Does  not  the  word 
survivor^  rescue  this  case  from  the  general  principle?  Is  it 
not  clearly  so  ?  This  Court,  then,  decided  right  in  Ander- 
son V.  Jackson.  For  four  years  the  law  has  been  fixed  by 
a  Court  of  dernier  resort.  Men  have  gone  to  their  graves 
after  having  settled  their  estates  upon  the  principles  which 
you  have  promulgated.  If  erroneous,  it  is  because  the  de« 
cision  was  made  by  men.  You  ought  not  to  affirm  it  so 
much  because  it  was  right,  as  because  it  was  law.  There 
is  hardly  a  will  settling  real  estate,  which  does  not  contain 
the  disposition  in  question.  It  is  the  most  common  case  in 
a  devise.  You  have  not  the  moral  power  to  change  your 
ground ;  because  it  is  not  right.  Who  can  know  what  the 
law  of  this  state  is,  unless  your  decision  is  final  ?  Shall  we 
look  into  your  decisions  under  the  idea  that  they  are  to  be 
overturned  by  a  new  set  of  men,  who  shall  come  here  to- 
morrow ?  A  change  of  decision  with  a  change  of  men, 
would  be  a  less  evil  in  the  Supreme  Court  of  this  state,  or 
of  the  United  States,  because  from  the  tenure  of  the  Judges' 
<^ce,  frequent  changes  are  not  to  be  looked  for.  This 
Court  may  change  once  in  four  years.  Are  we,  barely,  en-» 
abled  to  say  "  these  words  meant  a  definite  failure  of  issue 
yesterday:  but  whether  this  will  be  law  next  year,  I 
will  tell  you  after  election  T  The  law  of  discretion,  with 
the  best  of  men  and  the  best  of  Judges,  is  more  or  less  the 
creature  of  prejudice  or  passion.  Your  decisions  should 
be  as  stable  as  the  constitution  :  They  should  be  so  in  order 
that  the  suitor  may,  at  least,  see  one  spot  where  there  is  an 
end  of  uncertainty. 

2.  The  simple  devise  over  from  Joseph  to  Medcef,  under 
the  word  survivor,  would  have  given  the  latter  a  life  estate 
only.    But  it  is  just  as  well  settled  as  thai  two  and  two 
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ALBANY,    make  four,  that  a  devise  over,  as  here,  to  Jcdin  Eden  anil 
^^^  ^^^'     Hannah  Johnson  on  both  sons'  dying  without  issue  geQe^ 


Wflkw  ally,  makes,  by  implication,  an  estate  tail  out  of  the  preoe- 
lion.  d^  estate.  Here,  then,  would  have  been  an  estate  tail  in 
Medcef  Eden,  had  it  not  been  for  the  statute  of  1786.(A) 
leaf  *0  ed.  of  '^^  ^ct  declares,  "  that  all  estates  tail  shall  be  and  hereby 
Lftwi,  905,  «.  are  aboUshed ;  and  that  in  all  cases  where  any  person  or 
persons  now  is,  or  are,  or  if  the  act  hereinafter  mentioned 
and  repealed  (act  of  1782,)  had  not  been  passed,  would  now 
be  seised  in  fee  tail,  of  any  lands,  tenements  or  heredita- 
ments, by  virtue  of  any  devise,  gift,  grant  or  other  convey- 
ance, heretofore  made,  or  hereafter  to  be  made,  or  by  any 
other  means  whatsoever,  such  person  and  persons,  instead 
of  becoming  seised  thereof  in  fee  tail,  shall  be  deemed  and 
adjudged  to  be  seised  thereof  in  fee  simple  absolute."  The 
legislature  thus  lay  down  the  rule,  which  governs  this  case, 
in  terms.  The  estate  to  Medcef  would  have  been  in  fee  tail 
if  the  statute  had  not  been  passed.  Having  passed,  it  is 
transmuted  into  a  fee  simple. 

Here  we  are  met  with  this  difficulty ;  that  as  the-  statute 
de  donU  was  repealed  before  the  will  was  made,  no  estate 
tail  could  exist ;  and,  therefore,  the  statute  does  not  operate 
upon  this  will.  But  the  suiswer  is  very-simple  and  obvious, 
At  conmion  law,  a  fee  conditional  to  A.  and  certain  heirs 
became  absolute  on  the  birth  of  heirs.  This  was  put  down 
at  a  very  early  period  by  the  statute  de  donis,  which  it  is 
said  was  repeded  here  in  1786.  JBut  this  is  a  mistake. 
The  statute  de  donis  was  not  repealed ;  but  its  operation 
was  changed ;  and  the  estates  created  or  to  be  created  un- 
der it  are  construed  into  a  fee  simple.  Otherwise,  we  are 
thrown  back  to  the  old  fee  conditional.  No  such  thing  was 
intended.  The  legislature  of  this  state  in  1788,  repealed,  as 
mentioned  on  the  other  side,  all  the  statutes  of  England, 
(0  VkL  Smith  knowing  that  the  statute  de  donis  had  been  re-enacted  by 
r    ntSTTb  this  state  in  a  modified  form.(t) 

Mimf.sOO,per      3^  The  plaintiffs  in  error  do  not  stand  in  a  situation  to 
ElSidge    V.  avail  themselves  of  the  devise  over  to  John  Eden  and  Han- 
^A«r,       kL  jjjj^  Johnson,  even  supposing  it  to  be  operative.     Claiming 
adversely  to  the  original  source  of  title,  they  have  no  busi- 
ness with  the  right  of  third  persons,  who  must  rely  for 
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tfiat  right  upon  the  will,  in  defiance  of  which  our  antago-     ^if  ^™» 


nista  hold  on  upon  this  property. 

But  the  limitation  was  destroyed  by  tlie  statute  of  fee       ^^^^ 
mmple.    It  is  singular  that  after  struggling  for  years  to  show,        Lton. 
that  we  were  cut  of  by  the  general  words — that  a  limitation 
to  us  as  survivor  could  not  save  us — gentlemen  should  now 
contend,  that  even  without  this  word,  or  any  other  qualify- 
ing circumstance,  the  estate  should  go  over  to  collateral  re- 
lations of  the  testator.    Our  answer  is,  that  the  devise  over 
to  them  is  void.    Gentlemen,  themselves,  have  shown  it. 
All  the  cases  cited  show  it.    Jackson  v.  BiUinger,{j)  de-     (j)  iSJolm. 
cides  the  very  point.    Such  a  limitation  was  overruled  in 
that  case  for  want  of  the  qualifying  word  survivor.    If  the 
rule  is  to  be  altered,  the  legislature  must  do  it.    You  must 
administer  the  law  as  you  find  it. 

But  it  is  said,  that  the  devise  over  to  John  Eden  and  Han- 
nah Johnson,  being  in  the  immediate  neighborhood  of  the 
first  limitation  over,  and  following  this,  is  to  be  taken  as  part 
of  the  same  clause ;  and,  as  such,  it  is  controlled  by  the 
word  survivor,  in  common  with  the  first  part.  Our  answer 
is,  that  it  cannot  be  taken  as  a  part  of  the  same  clause,  but 
is  plainly  and  substantially  distinct,  not  only  in  fact  but 
within  the  reasonable  intention  of  the  testator.  The  sub- 
ject matter  is  different.  This  is  a  devise  of  the  whole.  The 
first  was  only  of  a  part.  The  ultimate  devisees  stand  in  a 
different  relation  to  the  testator.  The  former  were  sons  ; 
the  latter  a  brother  and  sister.  The  feelings  which  governed 
the  devisor  were  different  in  the  two  cases.  Nothing  is  more 
rational  than  that  before  he  would  take  the  estate  away  from 
his  liileal  descendants,  they  should  be  finally  exhausted ; 
and  to  provide  for  this  the  words  of  the  condition  must  have 
been  used  in  their  largest  sense,  which  imports  an  indefinite 
failure. 

The  word  then,  in  this  devise,  will  not  operate  to  restrict 
the  meaning.(Ar)  ^^^     g^ 

But  the  reasoning  on  the  other  side  overturns  this  claim.  T^iit,  ^3, 
The  testator  uses  words  having  a  legal  and  fixed  meaning.  BeamOtrk  ▼. 
Their  contiguity  to  the  previous  words  shows  that  this  was  ^ij^^^^^ 
intentionally  so.    But  whether  intentionally  or  otherwise 


(870  CASES  IN  THE  COURT  OF  ERRORS 

ALB J^  NY,    makes  no  difference.    Suppose  a  devise  of  Black  Acre  to  At. 
^^^^  ^^^'    and  his  heirs,  and  of  White  Acre  to  B.,  without  adding 


wakes      heirs ;  and  admit  that  these  last  words  are  omitted  acci- 
I^a.        dentally ;  would  the  Court  dare  to  say  that  both  devises  art 
in  fee  ?    They  might  as  well  repeal  the  statute  of  willsi 
T.  CUrk^  Hob.  According  to  the  case  from  Hobart,(/)  the  Court  will  adopt 
^  the  technical  meaning,  because  these  are  no  words  indica* 

ting  a  difft;Tent  intent.    Ld.  Hardwicke,  in  Garth  v.  Bald- 
(m)  3  Ves  t^n,(m)  refers  to  the  words  of  the  marginal  note  to  Hobart, 
(r)    Id.  p.  which,  he  says,(n)  were  known  to  be  his  words  and  in  his 
^  emphatic  styU ;  and  following  him,  remarks ;  "  I  am  not  in 

a  Court  of  Equity  to  overrule  the  legal  construction  of  the 
limitation,  unless  the  intent  of  the  testator  or  author  of 
the  trust,  appears  by  declaration  plain  ;(1)  that  is,  not  say- 
ing it  in  so  many  words,  but  plain  expression  or  neces- 
sary implication  of  his  intent,  which  is  the  same  thing." 
Is  the  mere  location  of  the  words  in  question,  to  change 
their  legal  and  palpable  intention  ? 
There  are  a  few  cases  cited  on  the  other  side  to  this 


(^Atkmmn  point.(o)   Atkinson  v.  Hutchinson  was  mis-reported  ;(p)  but 

3     P.^  wIm!  there  is  this  general  answer  to  them  all.    They  relate  to 

258.^Uwii^*  personal  property,  the  rule  in  relation  to  which  is  different,  on 

Atk.        313.  the  head  we  are  considering.    The  presumption  need  not  be 

l!e2tS!gLmJ  so  strong  as  to  carry  over  a  bequest  of  personal  property  as 

AmM.      122.  a  devise  of  real  estate.    You  cannot  entail  personalty,  and 

Kap!striek,  13  the  Courts  will  seize  upon  almost  any  ground,  however  slight, 

^7"  ^H*     Lu  ^  restrain  the  general  expression.    This  distinction  maybe 

X  523.  seen  in  Feame.(9)    In  1720.(r)  both  real  and  personal  es- 

361^^  ***•  ^^*  tate,  were  devised  over  in  the  same  clause,  after  an  indefi- 

(r)  /fi  Forth  nite  failure  of  issue  slightly  qualified,  and  the  clause  was  hoi- 

P.  WmS.'eS*.  den  void  as  to  the  real,  but  good  as  to  the  personal  property. 

(t)  In  Beau-  j|^  i742Js)  Ld.  Hardwicke  says,  that  case  was  not  decided 

wur,  2    Atk.  upon  a  distinction  between  real  and  personal  property,  and 

*^  it  is  indeed  difficult  to  tell  where  the  Courts  have  left  this 

(f)    1  Vm.  questicm  in  relation  to  the  latter.  In  Sperling  v.  Toll,{t)  the 
70. 

(1)  Hobart'fl  marginal  note  (HoK  33)  is,  "  No  man  shall  show  me  a  case 
in  law,  where,  by  porchaie,  by  deyiae  to  an  heir,  any  may  take  that  is  not 
k$ir  indeed,  without  declamtion  plain." 
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MkBter  of  the  Bolls,  again)  glances  at  this  dlstioctiop.  This 
was  in  1747.  But  as  to  real  estate,  the  rule  has  never  been 
disturbed ;  and  the  ultimate  devise  over  is  unquestionably 
imd*  The  reasoning  of  the  Master  of  the  Rolls  in  Sper* 
Img  v.  TMj  is  directly  applicable.  That  was  a  devise  to 
three  nephews  during  their  respective  lives^  as  tenants  in 
common  ;  but  if  either  died  without  issue  living  at  his  deaths 
his  part  to  go  to  the  survivors,  then  over  to  10  others.  Two 
of  the  nephews  died  in  the  testatrix's  lifetime,  and  the  sur* 
Tivpr  left  a  son,  who  claimed  the  whole  estate  against  the 
devisees  over,  on  the  ground  of  intent  that  nothing  should  go 
|o  the  latter,  till  a  failure  of  issue  of  all  the  nephews ;  but 
the  Master  of  the  Rolls  speaks  of  it  in  this  manner :  ^  It  is 
nid,  the  intent  was,  that  while  there  was  issue  of  the  three 
nephews,  it  should  not  go  over ;  and  that  being  executory^  it 
should  be  so  directed.  The  Ck>urt  will  always  go  as  far  as 
possible  to  support  the  intent ;  but  that  intent  must  appear 
fiom  the  words  of  the  will  There  are  few  cases,  where 
evidence  of  the  intent  will  be  allowed  out  of  the  words.  It 
only  will  where  there  is  a  doubt  to  whom  the  residue  is  giv-* 
ea,  or  for  ascertaining  the  nature  of  the  legacy  or  the  per-* 
sea  of  the  legatee.  If,  then,  the  Court  is  so  very  cautious 
where  there  is  evidence  to  prove  the  intent,  nmch  more 
OBght  it  to  be  so,  where  that  evidence  arises  only  from  the 
smmiseof  counsel  or  of  the  party.  The  Court  is  to  carry  the 
will  into  execution  ;  not  to  make  one  for  the  party,  or  to  give 
that  construction  which  the  Court  should  think  most  proper^ 
If  this  matter  was  laid  before  the  testatrix,  she  might  think 
It  reasonable,  that  it  should  not  go  over,  while  there  was  is- 
sue ;  and  it  might  be  very  proper :  but  that  does  not  appear 
fiom  the  words  ;  rather  the  contrary.  The  plain  construe^ 
tiou  oarries  it  after  the  death  of  each  respectively :  and  not 
to  give  a  survivorship  on  the  death  of  one  without  issue ;  for 
it  is  given  in  common,  and  survivorship  was  in  the  contem- 
plation of  the  testatrix,  as  appears  from  her  directing  a  sur^ 
vivorship  for  life ;  and  having  omitted  it  in  the  direction  of 
the  inheritance,  it  is  reasonable  to  suppose  that  she  did  not 
intend  it."  The  amount  of  these  remarks  is,  that  she  had 
ho  survivorship  in  her  eye,  in  the  ultimate  devise ;  and  hef 
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AtBANT,    intention  cannot  be  disregarded.    Now  can  we  extend  die' 
^^^  ^^^'    farce  of  the  term  survivor  to  John  Eden  and  Hannah  John-' 


Wilkes       son  whcn  the  word  is  not  there  ? 

l^'n.  That  part  of  the  Chief  Justice's  opinion  has  been  assailed, 

which  declares  the  limitation  over  to  John  Eden  and  Han- 
nah Johnson  to  have  been  changed  into  a  vested  remainder 
on  the  prcvions  limitation  to  Medcef  becoming  vested  in 
possession ;  and  we  are  told  that  there  can  in  no  case  be  a 
remainder  where  the  previous  estate  is  a  fee  simple,  or 
will  not  admit  of  a  remainder  after  it  True,  when  you 
have  a  remainder,  you  don't  want  an  executory  devise } 
nor  can  you  have  one.  The  of&ce  of  an  executory  devise, 
is  to  carry  over  an  estate,  in  those  cases,  only,  where  a  re- 
mainder cannot  do  it :  and  wherever  a  limitation  can  have 
4^«l  1  *3™3'  ®^fect  as  a  remainder  it  supersedes  this  office.(i;)  Now  this 
17  Ludding'  devise  over  from  Joseph  to  Medcef  was  not,  in  terms,  either 

toll  V.  JTfmg  1 

Ld.      Raym.  ^  f<^  simple  or  a  fee  tail.    It  would  have  been  a  mere  es- 

^  e  inr  EL  ^^  '^^  '^^®'  ^^  ^^^  ^^^  words  of  limitation  to  John  Eden 
488,  9,'  n.  a.     and  Hannah  Johnson  enlarged  it  into  a  fee  tail,(tr)  which 
L^get 3 T,R,  ^^nciits  of  a  vested  remainder  after  it.(3r)    Then  here  was 
^  n- *:         a  fee  tail  vested  in  Medcef,  and  what  before  followed  it  as 
■oii't  Lee.  181.  An  executory  devise  now  followed  as  a  vested  remainder ;  or 
mf'j^^'  in  the  language  of  the  Chief  Justice,  "  The  estate,  then,  of 
347.   8  T.  R.  John  Eden  and  Hannah  Johnson  was  turned  into  a  remain- 
•  *  "^  *•     der,  when  the  executory  devise  took  efiect  in  favor  of  Med- 
cef Eden.    The  devise  to  them  then  ceasing  to  be  execu- 
tory, Medcef  became  seised  in  fee  tail  by  necessary  implica- 
tion  of  law,  with  a  remainder  expectant  in  favor  of  John 
Eden  and  Hannah  Johnson."  This  was  the  state  and  shape 
6{  the  limitations  under  the  common  law,  and  the  statute 
de  donis^  which,  we  have  seen,  still  exists  for  the  purpose 
of  bringing  about  this  state  of  things.    It  is  enough  that  the 
ifight  of  Medcef  Eden  would  have  been  an  estate  tail,  pre- 
vious to  the  statute,  (1  N.  R.  L.  52.)    It  is  then  taken  hold 
of  by  this  statute  and  transmuted  into  a  fee  simple,  as  I  have 
formerly  shown.    At  common  law,  it  might,  as  the  Chief 
Justice  remarks,  have  been  destroyed,  or  made  absolute  in 
Medcef  by  a  fine  or  recovery ;  in  place  of  which  our  statute 
of  fee  simple  steps  in,  and  reaches  this  object  without  thai 
ceremony. 
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^    Craig'  V.  Siacey{l)  OHiicides  with  the  Supreme  Coii!rt|  ALfeAHYi 

•Dddecides,  in  termS)  that  when  an  executory  devise  be-  ^^'^^**' 

tones  Tested  in  poesessiou,  the  limitatidns  depending  upon  wane 
it  chaiige  theii^  nature  and  become  vested  remaindar8« 


A.  Burr^  (same  side^)  said,  he  should  add  but  little  oil  the  (i)  iiUi 
first  points  of  the  defence.  The  ability  with  which  all  JjJ]"  *^ 
the  points  had  been  examined  by  his  associate,  finrbade  his 
wying  much  in  relation  to  either<  He  regretted  that  the  de- 
cision in  Anderson  v.  Jackson  should  be  opened*  Ife  fear^ 
sd  ^lat  even  the  stand  then  taken  by  the  minority  against 
tfiat  decision  might  with  some  of  them  have  been  owing  td 
Mr*  Eden's  unfortunate  selection  of  one  of  his  counsel ;  but 
he  was  happy  in  the  belief  that  he  had  nothing  like  preju- 
due  or  feeling  to  encounter  in  this  Court 

On  Joseph's  death,  the  case  of  And-erson  v.  Jackson  car- 
tied  all  the  estate  devised  to  him,  over  to  his  brother  MedceC 
l%at  case,  however,  merely  settled  the  point ;  it  did  not  act 
tcqxm  all  the  land  ;  and  instead  of  abiding  that  result,  and 
sdnendering  the  residue  peaceably^  the  possessors  determin- 
ed that  we  should  fight  them  id  detail 

It  is  the  disposition  of  man  to  hold  property,  during  his 
Ufe,  above  control ;  but  to  shackle  it  foreter  afterwards. 
Having  children,  he  will  give  it  to  them  for  life,  and  con- 
fining it  to  his  lineal  descendants  as  long  as  po^ible,  then 
over.  But  the  law  will  not  allow  yoU  to  limit  od  an  event 
beyond  a  life  or  lives  in  being  and  21  years  dnd  9  months 
afterwards,  for  fear  of  a  perpetuity.  This  i^  a  worse  evil 
flian  an  entail^  for  the  latter  may  be  docked  by  a  fine  or 
recovery.  This  remedy  will  never  reach  an  executoi*y  de-* 
vise.    Once  fix  a  principle  which  shall  carry  over  this  eS-  \ 

tate  to  John  Eden  and  Hannah  Johnson,  and  ydU  establish 
an  entail  which  no  power  can  ctit  off.  The  contingency 
upon  which  it  turns,  is  too  remote.  Vou  will  ndt  allow  th^ 
limitation,  because  there  is  no  limitation  to  it  It  was  given 
to  the  sons  and  their  heirs,  and  it  was  his  obvious  intent 
diat  their  issue  or  descendants  should  enjoy  to  a  period  in- 
definitely remote  Suppose  they  had  died  immediately 
after  the  testator,  leaving  issue,  (Whi<5h  latter  is  always  it 

Vol.  n.  48 
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ALBANY,    probable  event  in  this  kind  of  limitations,)  it  was  his  intent 

^^^^^^'     to  carry  it  to  the  issue,  their  children  and  children's  children^ 

Wilkes       till  they  should  fail ;  thus  confining  it  in  the  family,  and 

jj^        shackling  it  against  the  jfreedom  of  alienation,  for  ages. 

The  time  when  it  should  pass  over  to  the  ultimate  devisees, 

or  their  heirs,  was  undefined,  and  the  fee  simple  of  the 

estate  might  have  been  in  abeyance  for  a  long  time,  because 

it  could  have  no  absolute  owner«    No  one  could  purchase 

it.    This  is  the  evil  intended  to  be  reached  by  Jackson  v. 

^)  18  John.  BUlinger.{3f) 

The  plaintiflb  in  Error  repose  themselves,  entirely,  upon 
the  further  question,  growing  out  of  Medcef  Eden's  death ; 
and  they  say  it  is  only  in  reference  to  this  that  they  have 
reviewed  Anderson  v.  Jackson,  They  say, "  True,  we  have 
no  title ;  but  John  Eden  and  Hannah  Johnson  of  England 
have.  They  are  the  owners  and  we  claim  to  hold  against 
all  the  world  except  them."  But  what  is  the  reason  of  this 
rule  ?  It  is  that  the  possessors  should  be  subjected  to  dam- 
ages and  costs  but  once ;  and  that  rule  is  satisfied  in  this 
case.  They  would  have  been  shielded  by  surrendering  to 
Medcef  Eden  and  paying  his  costs  and  damages  for  the 
time  during  which  they  admit  his  estate  to  have  continued. 
They  purchased  Joseph  Eden's  life  estate  which  expired 
many  years  ago.  The  title  of  John  Eden  and  Hannah 
Johnson,  if  they  have  any,  arose  only  in  1819,  and  bad  the 
plaintifis  in  Error  surrendered  the  whole  land  then,  as  in 
duty  bound  to  do,  they  could  not  have  been  subjected  to 
any  further  action  at  the  suit  of  the  English  claimants. 
They  attempt  to  avail  themselves  of  the  rule,  in  their  own 
wrong.  It  is  their  fault  if  suits  are  to  be  multiplied  upon 
^  them. 

There  are  various  principles  upon  which  this  cause  must 
(s)  Knox  ei  be  decided  against  them,  even  conceding  the  title  which  they 
Utmf"^p,  ^^  "P  *^  ^^^  English  devisees.    In  the  first  place,  to  avail 
48a  thmselves  of  a  title  in  third  persons,  they  must  show  them- 

Peek,  3  John!  selves  connected  with  that  iitle,{z)  The  question  is,  who 
oJ^  L^'  ^^  ^®  better  title  between  these  parties  ?  This  is  a  fami- 
etaLQCnnch,  Har  principle  in  the  writ  of  right.(a)  An  ejectment  being  a 
M^to^e^eth  ™®^  substitute  for  the  writ  of  right  it  would  be  an  absurdity 
question.  that  on  a  special  verdict,  in  that  action,  the  rule  should  be  dif- 
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ferent ;  and  it  is  really  the  same  in  both.(6)  Jackson  v.  Dor    Albany, 
venport{c)  does  not  form  a  rule  for  this  case  ;  because  the     ^^^  ^^^' 
defendant  not  only  showed  that  the  life  estate  upon  which       Wilkes 
Ihe  plaintiff  sought  to  recover  had  expired,  but  he  went  fur*        l&oq. 
ther  and  showed  a  title  to  the  reversion  in  himself  ]{d)  and 
the  opinion  of  Ld.  Kenyon,  in  England  v.  Slade,{e)  cited  21^  ^Z*^^*?^! 
on  the  other  side,  has  been  overruled  both  in  England  and  ^^v-  ***|^ 
this  country.  It  is  inconsistent  with  JacAr^on  v.  lUPCleod,{f)  per  hL  Ken- 
decided  by  the  Supreme  Court  of  this  state.  ^T'ms  Joim. 

Again  :  the  plaintiffs  in  Error  entered  under  an  estate  in  995. 
privity  with  the  successive  estates  of  Medcef  Eden,  and  p^r    Smimw,' 
John  Eden  and  Hannah  Johnson,  to  whom,  according  to  C-  J- 
their  own  ground,  the  reversion  has  successively  passed.  On  683, 3. 
ihe  expiration  of  Joseph  Eden's  life  estate,  which  they  pur-    i/^  19  John, 
chased,  they  were  the  tenants  of  Medcef  Eden,  and  are  es- 
topped from  questioning  his  title,  although  it  may  have  ex- 
pired.   They  must  surrender  the  possession,  and  then  the 
rights  of  third  persons  may  be  litigated.    They  have  no 
xi^t  to  set  them  up,  in  this  form.    They  come  directly 
within  the  principle  of  Jackson  v.  Steward,{g)  The  same 
T.  MCleod,{h)  and  Jackson  v.  Ayers,  (14  John.  224.)    They  ^^^  ^^*^ 
held  in  trust  for  Medcef  after  his  brothers  death  ;  and  he        (k)  13  id 
may  call  upon  them  at  all  events  to  surrender  the  trust 
That  they  had  no  more  than  Joseph's  life  estate,  was  ex- 
piessly  decided  by  the  Court  below,  and  has  not  yet  been 
questioned  here.    They  do  not  pretend  to  hold  under  the 
authority  or  grant  of  the  English  devisees.    The  lease  to 
Lion  was  not  a  fiction,  as  is  usual  in  ejectments.    It  was 
an  actual  lease  for  16  years,  executed  on  the  premises  when 
entry  was  made  to  avoid  the  fine.    This  is  a  good  and  sub* 
sisdng  title  or  interest  against  all  the  world  except  the  re- 
versioners.   The  lessee  has  a  right  to  his  possession  till  dis- 
turbed by  those  having  the  inheritance.    He  was  rightfully 
in  possession  under  the  title  of  the  lessors  ;  and  this  prior 
rightful  possession  cannot  be  questioned  by  the  plaintiffs  in 
Error,  who  are  no  more  than  mere  strangers  to  the  re« 
versioners,  beside  being  shackled  by  an  estoppel  arising 
from  their  privity  with  the  lessors  of  the  plaintiff.    None 
but  the  reversioners  can  be  heard.     Till  avoided  by  thenii 
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ALBANY,    Ae  lease  to  Lion  remains  good.    It  is  Medcef  Eden's  leas^ 
Pec,  leas.    mnj  j^g  ^^^  jjjg  jj^j^g  might  avow  upon  a  distress  for  rent 

WiikM       under  it(t)  It  was  not  void,  but  merely  voidable  by  the  aot 
iJ^         of  the  reversioners,  and  might  have  been  affirmed  by  their 
act    A  variety  of  cases  to  this  effoct  are  collected  in  Bat. 
4m!^^^aI^^'  Leases  and  Terras  for  years  (Dj.(j)    The  English 
ynmry,     193.  Courts  refuse  to  act  upon  the  rights  of  third  persons,  when 
^^Vol.  4,  they  are  not  before  the  Court.    A  husband,  during  cover- 
nS,  64.  p,  18,  ^ure^  gives  a  lease  of  his  wife's  land ;  if  the  wife  dies  with- 
out issue  by  him,  the  husband's  title  is  gone,  but  no  one  ex- 
eept  the  reversioner  can  avoid  the  lease.    The  lessee  can* 
not  do  it,  because  the  lease  was  drawn  out  of  the  seisin  of 
(*5  Br^iu"  th®  wife.(A)    Lion,  the  lessee,  holds  for  the  next  person  in  , 
ATowiy,  183.  interest  after  his  lessor.    Thus  the  relations  in  which  the 
LeMM     SlcI  plaintiffs  in  Error  stand,  forbid  this  defence. 
(C.)  1,  4  ToL      But  it  is  said  this  is  a  limitation  to  Joseph  Eden  and  Han- 
Dixon  T.^or-  nah  Johnson,  upon  the  condition  that  Medcef  should  die 
jj**^^*^«j^  without  issue  in  their  lifetime.    To  arrive  at  this,  in  positive 
fffltp.  violence  to  all  meaning,  you  are  asked  to  misplace  the  word 

survivor  in  the  sentence,  to  put  this  word  in,  where  it  was 
purposely  omitted.    Having  gone  thus  far,  and  said  that  the 
ultimate  devisees  were  entitled  €is  survivors  ;  you  are  then 
asked  to  go  a  still  greater  length  of  absurdity  by  saying  they 
are  alive — that  they  did  survive — and  thus  bring  them  with- 
in the  terms  yon  have  manufactured ;  and  this  too,  without 
one  particle  of  proof  that  they  have  ever  been  heard  of 
since  the  year  1798.    They  were  alive,  it  seems,  when  the 
will  of  Medcef  Eden,  the  elder,  was  made,  and  this  is  the 
last  we  hear  of  them.    You  know  nothing  that  they  sur- 
vived.   One  not  heard  of  in  T  years  shall  be  presumed 
{/)  1  R.  L.  <iead,  in  analogy  to  the  statute  of  bigamy.(/)    In  Doe  v.  Jes- 
io  fi  "^^  "  sonjjn)  I-d.  Ellenborough  said,  <*  As  to  the  period  when  the 
(m)  6  East,  brother  might  be  supposed  to  have  died,  according  to  the 
(»)  1  R.  L.  statutes  (19  Oar.  2,  c.  5)  with  respect  to  leases  dependent  on 
N.  Y.  103.       lives  ;(n)  and  also  according  to  the  statute  of  bigamy,  (1  Jac. 
Ul  If  c.  11,)  (o)  the  presumption  of  the  duration  of  life,  with 

respect  to  persons  of  whom  no  account  can  be  given,  ends 
at  the  expiration  of  7  years  from  the  time  when  they  were 
last  known  to  be  living.  Therefore,  in  the  absence  of  all 
other  evidence,  to  show  that  he  was  living  at  a  later  period, 
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Aeie  was  fair  ground  for  the  jury  to  presume  that  he  was 
•dead  at  the  end  of  7  years  from  the  time  when  he  went  to 
:8ea  on  his  second  voyage,  which  seems  to  be  the  last  ac- 
-eoont  of  him."  Why  then  is  survivorship  not  on  the  record  ? 
It  lay  with  the  other  side  to  show  this  fact  to  bring  the  case 
within  their  own  terms.  Without  this,  their  limitation  foils 
for  want  of  lives  to  support  it.  Admit  that  the  limitation 
vested  in  tiiem  during  their  lives :  if  they  died  before  Med* 
cef  Eden,  this  reversion  descended  to  him,  as  their  nephew 
and  heir.  He  is  the  nearest  connection  appearing  on  the 
record ;  and  the  Court  cannot  intend  that  any  one  of  the 
blood  of  the  devisor  stood  between  him  and  the  ultimate  i^ 
visees. 
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S,  JoneSy  in  reply.  The  great  features  of  this  cause,  as 
to  foct,  are  in  a  narrow  compass.  On  tlie  death  of  Medcef 
Eden,  the  elder,  the  two  sons  entered,  and  were  deemed 
seised  in  fee  simple  absolute.  Joseph  Eden's  estate  was  sold 
to  bona  fide  purchasers,  upon  judgments  obtained  against 
him.  These  purchasers  bought  upon  the  faith  of  a  valid 
title  in  fee.  The  representatives  of  the  debtor  himself,  now 
come  to  tear  this  estate  from  us ;  and  whatever  our  claim 
may  be,  I  trust  that  such  claimants  will  not  find  counte- 
nance in  this  Court. 

The  whole  question  arises  on  the  words  of  the  limitation. 
The  testator  devised  certain  parcels  of  land  to  each  of  his 
sons,  Joseph  and  Medcef,  in  fee.  Joseph  entered,  died  with- 
out issue,  and  you  said  his  estate  went  over  to  Medcef.  He 
also  died  without  issue  ;  and  where  is  the  foundation  for  the 
pretence  that  it  does  not  go  over  to  John  Eden  and  Hannah 
Johnson  ?  In  common  sense  the  words  of  both  limitations 
are  plain.  According  to  this,  the  whole  estate  is  gone  over 
from  Joseph  and  Medcef^  and  we  are  to  remain  in  possession 
till  one  comes  who  has  right.  If  the  plaintiff  recover,  some 
technical  rule  must  be  applied  in  order  to  exclude  us. 

It  is  said  that  the  technical  meaning  of  these  words,  djf^ 
ing  wUhoiU  issue,  is  an  indefinite  faihire  of  issue.  But  they 
have  two  meanings.  One  is  the  natural  import,  a  failure  of 
issue  at  the  devisee's  death.  This  is  the  meaning  which  we 
sq[^ly  in  talking  of  our  common  affidrs.   On  the  other  hand. 
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ALBANY,    it  is  said  technically  to  mean  an  indefinite  failure ;    that  it, 
^^  ^^^'    suppose  the  devise  to  have  a  family,  and  that  family  to  con- 


WiikM      tiuue  down  for  ages :  the  devise  looks  to  such  an  event .  It 
U^        is  immaterial  to  us  which  is  meant :  if  an  indefinite  fiulure 
the  whole  vested  in  the  first  devisee :  if  d^nite,  the  whole 
goes  to  the  devisees  in*England. 
^'64a  ^^      ^^^  ^^^  examining  the  question  of  intent,  as  gentlemen 
have  proved  from  Garth  v.  Baldwin.{p)    You  never  go  to 
the  technical  meaning,  unless  the  case  is  stripped  of  every 
circmnstance  by  which  yon  can  infer  that  the  testator  in- 
tended to  depart  from  that  meaning.      And  is  it  posmble, 
when  he  says,  that  if  both  these  sons  die  fpithout  lawful  is- 
sucj  then  over,  he  means  it  shall  not  go  over  ;  though  im- 
mediately before  he  so  expressed  himself  in  the  same  words 
as  to  carry  over  the  same  estate  to  the  intermediate  devisee  ? 
The  whole  is  in  t\ie  same  single  clause.     If  the  estate  of 
Joseph  does  not  go  over,  what  is  the  efiect  of  the  clause? 
This  estate  starts,  on  the  testator's  death,  as  a  fee  simple^ 
and  comes  as  such  to  Joseph ;   but  on  his  death  the  same 
estate  goes  over  to  Medcef  as  a  fee  tail.     Can  you  limit  an 
estate  tail  upon  a  fee  simple  ?    A  fee  tail  is  sometimes  lim- 
ited over  from  one  to  another ;  but  then  it  is  a  fee  tail  from 
the  beginning.     That  it  should  start  a  fee  simple  and  end 
a  fee  tail,  is  a  thing  unheard  of.      The  operation  of  this 
clause  is  the  same  on  the  estate  originally  devised  to  Med- 
cet  Eden.    Both  must  go  over,  if  either  does.    You  cannot 
8q>arate  them.    Their  destination  is  the  same.    One  cannot 
go,  and  the  other  be  retained.     Joseph  became  invested 
with  a  fee,  subject  to  the  contingency  of  dying  without  law- 
ftd  issue.    Having  issue,  his  estate  would  become  a  fee  sim- 
ple absolute.    Not  having  issue,  you  said  in  Anderso/n  v. 
Jackson^  that  it  was  a  fee  simple  conditional,  and  you  car- 
ried it  over  to  Medcef.    Now  you  are  asked  to  change  it  into 
a  fee  tail. 

But  take  the  last  limitation,  per  se.  It  is  in  case  both  die 
without  issue,  either  deBnitely  or  indefinitely.  It  is  the 
same  as  to  both.  Now  suppose  one  to  have  died  without, 
and  the  other  with  issue  ;  is  it  to  be  construed  definite  as 
to  one,  and  indefinite  as  to  the  other?  Shall  one  half  go 
omr  and  one  half  remain  ?   Is  this  an  executory  devise  as  to 
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we  half,  and  as  to  the  other  an  estate  tail  1  Take  the  caae  ALBAfci 
put  by  the  late  Chancellor  in  Anderson  v.  Jack8an.{q)  ^^^^ 
Suppose  the  two  sons  bad  died  leaving  lawful  issue  which  WiikM 
had  died  a  few  days  after  their  deaths :  the  estate  could  not  jj^ 
go  over.  The  words  have  the  same  sense  in  both  members 
of  the  sentence.  If  there  was  issue,  it  remained ;  if  none,  4Q^y  ^ 
it  went  over.  It  must  either  be  an  estate  for  life  with  cross 
remainders,  in  fee  tail,  or  an  executory  devise.  You  can- 
not give  this  effect  to  one  part  of  the  phrase,  and  withhold 
it  as  to  the  other.  How  is  it  made  out  an  executory  devise 
as  between  the  sons,  and  not  as  between  Medoef  Eden 
and  the  ultimate  devisees  7  Survivor  is  not,  of  itself,  a  word 
of  limitation.  Dt/itig  without  issue  are  the  words  of  limita- 
ticm  ;  and  this,  it  is  said,  was  restrained  and  made  definite 
by  the  word  survivor.  But  why  mny  it  not  apply  to  the 
survivorship  of  Joseph,  either  with  or  without  a  child  ?  If 
it  does  restrain  the  import  of  the  general  words,  it  is  by 
way  of  showing  the  intent  The  whole  operation  is  upon 
the  meaning.  This  being  ascertained,  what  will  you  say  of 
the  same  expression,  in  the  same  sentence ;  and  in  relation 
to  the  same  estate  ?  Could  the  testator  speak,  would  be 
say, ''  I  meant  one  thing  by  these  words  till  I  came  to  Med- 
oef Eden,  and  another  by  the  same  wonis  in  the  same  sen- 
tence, in  relation  to  the  same  subject  matter,  when  I  came 
to  the  final  devisees  ?  These  words  cannot  be  disconnected* 
The  &llacy  is,  in  considering  the  second  dying'  triihoui 
issue  a  di&rent  event  from  the  first  The  testator  speaks 
first  of  either  of  his  sons  dying  without  issue,  and  in  the 
same  sentence  of  their  both  dying  without  issue ;  and  the  lat- 
ter is  connected  in  sense,  as  well  as  in  phrase,  with  the  first* 
Without  a  contradictory  sense,  you  cannot  sustain  the  judg' 
ment  of  the  Court  below.  The  well  settled  rule  is,  that  you 
are  to  construe  the  will  according  to  the  circmnstances,  as 
they  exist  at  the  testator's  death.  The  estate,  as  it  started 
at  the  death  of  the  testator,  was  {dainly  one  in  fee  simple. 
Look  to  the  period  of  his  death.  Ts  there  any  doubt  of  this  7 
He  then  says,  '<  I  give  A.  to  Joseph  and  B.  to  Medcef,  each 
in  fee  ;  but  if  oTie  die  without  issue,  his  share  to  the  other  } 
and  if  both  die  without  issue,  the  whole  to  Jcrim  and  Han- 
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'  ALBANT,    nah."    Are  not  thede  executory  devises  ?    If  they  are  not 
^^^  ^^^'    so,  no  estate  can  go  over,  in  virtue  of  these  words.    The 


Wilkes  only  reason  why  a  devise  like  this  is  ever  construed  to  ere* 
iJ^Q^  ate  an  estate  tail,  is  in  order  to  support  an  ulterior  vested  re- 
mainder, because  you  can  find  no  other  particular  estate  to 
support  it.  Yet  the  Court  below  say,  you  cannot  construe 
this  limitation  over,  an  executory  devise,  because  the  second 
was  an  estate  tail,  which  was  turned  into  a  fee  by  the  sta- 
tute. This  was  calling  it  an  estate  tail,  for  the  very  purpose 
of  destroying  the  limitation  over,  which  should  have  been 
sustained  if  possible* 

Slight  words  indeed  are  enough  to  restrain  the  generali- 
ty of  the  expression  dying  without  i^sue.  In  Pinbury  v. 
<r)  1  P.  Wms.  Elkin^{r)  the  bequest  was,  if  she  shall  die  without  issue,  by 
the  said  testator,  then  after  her  decease,  £80  shall  remain 
over ;  and  the  Lord  Chancellor  seized  on  the  word  then  to 
carry  over  the  bequest.  That  word  is  here.  The  phrase 
is,  "and  in  case  of  both  their  deaths,  without  lawful  issue, 
then  I  give  all  the  property  aforesaid  to  my  brother,"  &c. 
The  case  cited  shows  what  slight  circumstances  the  Court 
will  seize  upon  in  order  to  give  efiect  to  a  devise.  The  ar- 
gtunent  cited  from  Hargrave's  Law  Tracts,  (623,)  admits 
our  general  ground;  but  it  is  a  sufficient  answer  that 
this  argument  was  overruled  in  the  very  case  where  it  was 
put  forward. 

The  authorities  cited  in  the  opening,  are  abundant  to 
show  that  the  whole  phrase  must  be  taken  together ;  that  the 
same  words  in  the  same  phrase  must  be  understood  in  the 
same  sense.  There  is  no  magic  in  the  word  survivor.  The 
word  other  would  have  been  enough  ;  as  if  the  testator  had 
(§)  13  Ves.  ^^'  ^^  ^^^^^  either  die  without  issue,  then  to  the  other,{s)  In 
48S.  Kirkpatrick  v.  Kilpatrick,{t)  the  Lord  Chancellor  says, 

434.  ^  "  the  question  upon  the  limitation  over  of  this  personal  pro- 

perty, in  the  event  of  both  dying  without  issue,  under  the 
age  of  21,  is  a  mere  question  of  intention  as  it  may  be  judi- 
dally  collected  from  the  whole  will.  If  that  limitation  was 
intended  to  take  effect  after  an  indefinite  failure  of  issue,  it 
is  too  remote ;  if  the  failure  of  issue  was  confined  to  the 
death  of  the  survivor,  the  limitation  is  valid."  The  reason 
that  the  words,  dying  without  issue,  in  Forth  v.  Chap" 
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iiiaii,(ii)  were  construed  differently  in  the  Same  §enteil<!ej    AhMltfYj 
was  because  they  referred  to  different  subject  mibtiers ;  that     ^^^^^ 
it,  to  real  and  personal  property  respe(itively.    As  to  Spef-       WlkM 
Ung  V.  To//)(v)  thei«  was  tld  intention  of  sunrilforshtp  b^        uan. 
yond  the  life  estates ;  but  the  word  survivor  is  Used  here  to   .  ^ .  *  j^^ 
explain  What  is  meant  by  the  general  words ;  and  it  comeU  SSS; 
back  to  the  question  j  with  what  intention  wefe  the  sadle  g^^joj 
words  used  subsequetitly  'I 

K  the  estate  were  open,  I  shduld  dOntend  that  this  Wail 
an  estate  tail  from  the  beginning ;  but  I  shall  Hot,  after  #hai 
has  fidlen  from  the  C!ourt,  press  a  re-cohsideration  of  AndBr- 
mm  V.  Jackstm.  Though  t  agree,  thcit  security  is  found  in 
uniformity  of  judicial  decision ;  that  this  is  the  ark  of  our 
safety ;  that  the  maxim  stare  decisis  should^  generally,  be 
aiqplied ;  yet  I  do  adjtire  this  Cburt  nevet  to  fofegd  the  prac- 
tice of  reviewing  their  decisions^  where  they  have  commit- 
ted a  plain  error,  itefhse  to  hear  an  argtuxletit,  if  there  is 
even  doubt  oil  looking  into  the  cuse ;  but  where  a  great  and 
alarming  evil  is  to  grow  out  of  a  monstrouii  error,  the  Court 
ought,  unhesitatingly,  to  revi!ie  add  correct  it.  l^his  is  the 
law  of  the  House  of  Lords  and  of  this  Court 

It  is  due  to  the  Chancellor,  Who  dissented  in  Anderson  v. 
Jdtksony  to  say  that  the  mere  wotd  survi^dr  would  not  af- 
fect the  technical  meaning  of  the  words  dying  without  issue. 
There  were  no  cases  td  this  pUttx>se  produced  upon  the  ar- 
gument of  that  cause,  except  Pbrter  Vi  Br€uUey^{w)  and     (w)  3  T.  R. 
Roe  V.  Jeffen/,{x)  deCkied  by  hit  Kenyon^  siiice  the  r^vo-  '^^^    ^   j^ 
hition,  and  some  of  our  own  cases  bottomed  on  the  authority  585. 
of  these.    The  two  caiies  decided  by  Ld.  I^enyon,  were  pro- 
fessedly grounded  upon  Pells  ti  Brofon^iy)  but  were  not     (y)Cm.Ub. 
supported  by  it ;  and  the  constant  tenor  of  the  ]1revlons  de- 
cisions were  opposed  to  him.    We  now  firoduce  two  cases 
firom  Croke,  which  are  pointedly  against  himj  and  one  of' 
tfiem  {Chadwick  v.  Cowley)  {z)  is  admitted  to  t)e  so.    The     ^^^  |^  ^^ 
same  questk>n  had  been  before  agitated,  and  received  tt 
corresponding  decision  in   ClacA^s  case  ;{a)  and   Chad*  k  tneh/i5  it 
wick  V.  Cowley  is  cited  as  iftw  in  thrtescue  t;  Abboiti{h)     . 

461 
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ALBAKT,  Roe  Y,  Scott  ^  Sftharty  in  Easter  Term,  27  Geo.  3,(c)  rejedr 
Dec  1823.  ^  ^^  word  survivor  as  having  no  influence  in  a  similar  case. 
IViikefl  Indeed,  it  is  my  entire  conviction,  that  if  this  question 
lion.  w®^  ^^^  iniegra^  the  devise  to  Joseph  Eden  would  be  holden 
an  estate  tail,  l^he  very  consequence  of  this  being  an  es- 
-dS^MiaoSr**  tate  tail  in  Medcef  Eden,  had  it  been  foreseen,  would  have 
been  a  most  conclusive  argument  in  favor  of  the  first  limi- 
tation being  so  too.  The  contingency  is  the  death  of  both. 
Suppose  Joseph  to  have  had  issue  who  had  died  after  his 
death,  would  not  this  still  be  an  estate  tail  in  Medcef.  Would 
not  both  estates  go  over  on  the  double  contingency  ?  If 
you  mean  this  as  to  one  estate,  you  must  mean  it  as  to  the 
other.  Then  there  was  a  condition  on  the  devisor's  death, 
that  on  both  dying  without  issue  indefinitely,  the  whole 
should  go  over  ;  but  you  are  called  upon  to  change  the  na- 
ture of  die  event ;  to  vary  the  meaning  of  the  will  and  dis- 
appoint the  remainderman,  upon  the  mere  ground  that  the 
estate  has  changed  hands ;  to  make  it  a  fee  simple  at  one 
time,  and  a  fee  tail  at  another.  We  now  no  longer  ask  the 
aid  of  the  rule  which  would  make  this  an  estate  tail  in  Jo- 
seph. The  moment  you  settled  in  Anderson  v.  Jackson  that 
it  was  an  executory  devise,  it  carries  us  to  the  same  point 
You  have  changed  the  whole  face  of  the  will,  and  made  it 
executory  in  all  its  parts ;  and  there  is  no  other  way  but  by 
carrying  it  over,  that  you  can  rescue  the  will  from  contra- 
diction and  absurdity. 

We  might  adduce  many  American  cases  to  show  the 
strong  leaning  of  the  Courts  in  favor  of  the  natural  mean- 
ing of  the  phrase  dying  without  issue.    The  English  Judges 
have  used  strong  expressions  to  the  same  effect    In  Bigge 
(di)  1  Br.  Ch.  V.  Benslep,{d)  Lord  Thurlow  said  to  the  Attorney  Gen- 
^      •         eral,  *•  I  agree  with  you,  that  the  general  sense  of  dying 
without  issue,  is  at  the  time  of  the  death.    That  is  the  gram- 
matical construction,  and  is  the  sense,  in  general,  of  those 
who  use  the  words ;"  and  Ld.  Hardwicke  said  there  was 
(i)  ^  Aik.  no  doubt  of  the  real  intentwii  in  Beauclerk  v.  Dormerjie) 
^/>  3  T.  R.  ^ough  he  heM  it  diflFerent  from  the  technical  one.     In 
l«.  Porter  v.  Bradley,{f)  and  RoeY.  Jeffrey, [g)  Ld.  Kenyon 

sesf  expressed  himself  to  the  same  eflfect ;  and  the  whole  was 
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.treated  as  mere  matter  of  intention.  In  Anderson  v.  Jack" 
soHj  the  same  doctrine  is  advanced  as  the  principal  ground 
of  the  decision  ;  and  no  very  particular  reliance  was  there 
placed  upon  the  word  survivor. 

One  mode,  by  which  to  avoid  the  natural  meaning  of  the 
words,  would  have  been  by  giving  to  Joseph  and  Medcef 
estates  for  life,  which  would  have  supported  the  limitation 
over  as  a  remainder ;  but  these  estates  were  expressly  in 
fee,  which  were  carried  over  to  the  survivor  by  the  words 
his  share  or  part  shall  go,  &c^  In  Jackson  v.  Merrill,  the 
words  their  part  carried  over  an  estate  as  extensive  as  the 
preceding  one,  which  was,  in  that  case,  a  fee  simple.  So 
here  the  whole  interest  necessarily  goes  over,  as  well  as  the 
subject  of  that  interest. 

But  if  it  is  to  be  considered  a  life  estate,  it  was  only  so 
in  Joseph's  part.  Medcef 's  estate  remained  a  fee  simple; 
and  you  cannot  avoid  the  absurdity  of  limiting  a  remainder 
in  tail  upon  an  antecedent  fee,  if  you  afSrm  this  judgment 
of  the  Supreme  Court.  Their  opinion  was  probably  with 
us,  upon  the  point  which  they  mentioned ;  "  that  as  the 
whole  devise  is  in  one  sentence,  and  the  devise  over  to  per- 
sons in  esse,  the  same  conmion  intent  is  appUcable  to  the 
limitation  over  to  the  brother  and  sister  of  the  devisor,  if 
both  his  sons  should  die  without  issue  ;  and  that  the  same 
consequence  would  follow."  But  they  cautiously  omitted 
deciding  this  point ;  going  on  other  and  erroneous  grounds. 
The  decision  of  that  point  would  have  settled  the  whole 
matter ;  but  they  chose  to  go  upon  a  point  in  relation  to 
which  we  were  not  heard  before  them.  The  ulterior  re- 
mainder was  to  persons  in  esse  ;  and  the  word  survivor 
would  have  been  nonsense.  The  devisor  must  hare  intend* 
ed  throughout  the  whole  devise,  either  a  definite  or  indefi^ 
nite  fiulure  of  issue.  There  is  no  doubt  what  their  opiiiion 
must  have  been  upon  this  point. 

The  Court  below,  put  themselves  on  the  ground,  that 
the  estate  of  John  Eden  and  Hannah  Johnson  was  turned 
into  a  remainder,  when  the  executory  devise  took  efS^ot  itf 
favor  of  Medcef  Eden.  Now  an  executory  devise,  limited 
apon  a  previous  devise  in  fee  simple,  never  can  turn  into 
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a  remAiudcr ;  aor  did  a  devise,  executory  in  its  o\ini  nature, 
ever  undergo  such  a  change.  It  either  fails  for  want  of 
the  condition  happening,  ox  it  continues  executory.  After 
a  vested  fee,  as  here,  the  limitatioq  over  must,  in  its  nature, 
he  executory.  When  Joseph  died,  he  had  a  fee  simple, 
which  wfis  defeated  by  his  death  without  issue.  The 
estate  did  not  vanish,  but  went  over  to  Medcef.  It  must, 
according  to  the  Supreme  Court,  have  vested  in  Medcef 
^den  before  it  could  change  into  a  remainder — upon  what  ? 
Wliy,  upon  Joseph's  estate  in  fee  simple.  Medcef  had  a 
part  of  the  lands  in  fee  upou  the  first  devise ;  and  as  to 
the  other  half,  this  being  an  executory  deyise,  was  also 
vested  in  him  as  such,  The  Supreme  Court  agree  that  the 
limitation  over  from  Joseph  to  Medcef  was  an  executory 
devise,  ^ow  the  authorities  cited  to  show  that  on  the  ves- 
ting of  the  first  estate  the  limitations  over  became  also  ves- 
ted as  remainders,  relate  to  that  kind  of  remainders  which 
ILie  es^utory  devises,  not  in  their  own  nature,  but  for  a 
time ;  as  where  the  limitation  was  to  Ar  for  life,  with  re- 
mainder to  hi^  unborn  son  in  tail ;  then  to  the  unborn  son 
of  ^.j  for  life,  remainder  to  his  unborn  son's  son  in  tail, 
remainder  to  the  unborn  son  of  C.  in  tail,  &X2.,  and  then 
(k)  ]  Atl^  ^,  over  in  fee.  This  was  the  case  of  Hopkins  v.  Ehp* 
kinsj{h)  cited  by  the  Supreme  Court  and  Serjeant  Wil- 
liams. It  was  agreed  that  if  A.  had  lived  and  come  to  his 
life  estate,  the  following  estates  would  have  been  contingent 
lemaiuders ;  but  h^  having  died  before  the  testator,  they 
were  executory  devises.  Upon  the  same  principle  that  they 
would  have  been  contingent,  they  would  have  been  vested 
wmainders  on  the  first  estate  coming  to  A.,  if  there  had  been 
imy  of  the  ulterior  devisees  for  life,  &c,,  in  esse.  It  hap- 
pened in  that  case,  that  none  of  the  takers,  previous  to  tbe 
ultimate  devi$ee,  were  born  at  the  time  of  the  testator's 
death ;  and  the  right  of  the  last  devisee  was  adopted  as  an 
etote  of  necessity  to  supply  the  vacancy.  The  whole  estate 
went  to  him  tid  interim  ;  and  the  previous  estates  were  exe- 
(0  Cm.  Temp.  Wtory  only  as  being  supended.  They  were,  in  their  nature, 
^^  SK*  mnainders.  Stephens  v.  Stephens{i)  is  still  less  in  point 
There  the  limitation  was  to  A.  and  his  heirs ;  and  if  he  should 
die  before  21  years  of  age,  then  to  such  son  of  B.  as  should 
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mUain  21  years,  and  the  heirs  male  of  his  body ;  and  in  de-    albant, 
fiuilt  of  his  having  a  son,  who  should  attain  that  age,  then     ^^^^^*^' 
to  such  daughter  or  daughters  of  his  as  should  attain  that       wakei 
age,  and  the  heirs  of  their  bodies ;  and  in  default  of  these        jj^^ 
•Ihen  over  to  C.  in  fee.    The  whole  question  was  wtietber 
the  devise  to  the  son  who  was  afterwards  born,  but  had  not 
attained  21  years  of  age,  or  to  the  daughters,  d^c,  was  not 
loo  remote. 

In  Doe  V.  FonnereaUj{J)  the  estate  was  conveyed  by  the  ^ ,)  j)^^^ 
testator  to  his  eldest  son  for  life ;  and  he  afterwards  devised  ^'^* 
ity  from  and  after  his  decease,  to  the  heirs  male  of  his  body, 
and  in  default  of  such  issue  to  his  other  sons,  di^c,  in  tail  male, 
and  for  want  of  such  issue  to  his  right  heirs ;  and  all  the 
Court  say  is,  that  the  life  estate  conveyed  to  the  son,  and 
the  after  devise  to  the  heirs  male  of  his  body,  did  not  imite 
80  as  to  form  an  estate  tail  in  him — ^that  if  he  had  a  son  the 
subsequent  devise  in  tail  would  vest  as  a  remainder,  but  not 
having  a  son,  it  was  an  executory  devise  according  to  the 
event  They  were  not  contingent  fee  simples,  and  execu- 
lory  devises  in  their  own  nature,  as  here.  There  was  no 
change.  They  began  and  continued  estates  tail  throughout, 
and  were  in  their  nature  capable  of  being  sustained  as  ves- 
ted remainders. 

The  Court  below  relied  upon  Williams'  note  to  2  Saun- 
ders, 388  h ;  but  this  commentary  misled  them  as  to  the 
nature  of  the  limitadon.  Williams  uses  the  language  cited 
by  the  Court,  but  by  referring  to  the  note,  it  will  be  seen  to 
correspond  with  what  we  contend  for.  It  is  founded  on  the 
three  cases  which  I  have  considered,  and  refers  to  the  na- 
ture of  the  estate.  I  challenge  the  production  of  any  case 
where  a  devise,  in  its  own  natiure  executory,  was  ever  turn- 
ed into  a  remainder.  Something  of  this  kind  was  contend- 
ed in  Craig  v.  Stncey.{k)  There,  in  the  first  place,  estates  (k)  Imh  T. 
tail  were,  apparently,  limited  upon  a  contingent  fee.  ITie  ^^  '^^' 
estate  was  devised  to  an  unborn  child,  if  a  female,  and  her 
heirs  ;  but  if  she  die  before  marriage,  then  to  A.,  and  the 
heirs  of  her  body ;  and  on  the  failure  of  them  to  B.,  and  the 
heirs  of  her  body,  &jc.  A  female  child  was  bom,  who  died 
unmarried.  A.  died  leaving  two  daughters,  who  died  with* 
0Ut  iesue,  and  the  estate  WAS  claimed  by  B.    Tbeobjectiea 
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ALBANY,    was  made  that  the  limitation  to  her  was  on  a  contmgency 
^^•^^^'    too  remote,  viz.  the  indefinite  failure  of  A.'s  issue;  and  it 
Wiiktt      was  said  that,  in  the  three  cases,  from  Atkyns,  Cas.  Temp. 
jj^j^       Talbot  and  Douglass,  there  was  no  previous  limitation  of 
the  entire  fee,  as  in  that  case ;  the  very  objection  we  make 
here.    The  Court  admit  the  distinction,  saying  that  the  first 
devise  was  not  a  fee  simple,  but  was  equivalent  to  a  fee  tail. 
The  Ourt  doubted  throughout,  whether  the  whole  were  not 
to  be  considered  an  estate  tail  ab  initio  ;  but  the  estate  tail 
having  clearly  vested  in  the  daughters  of  A.,  it  removed  the 
difficulty ;  for  both  the  precedent  and  subsequent  estates  then 
in  question  were  estates  tail,  and  capable  of  subsisting  to- 
(I)  Ex.  Dev.  gether  as  concurrent  vested  remainders.    Both  Feame(/)  and 
ed.^5S6.'       *  Cruise,(m)  also  relied  upon  by  the  Supreme  Court,  must  be 
(m)  6  Cr.  tit  taken  with  the  same  qualification.    Suppose  a  devise  to  A. 
sel  ^      '      in  fee,  and  if  he  die  without  issue  living  B.,  then  to  B.  in  fee ; 
and  if  he  die  without  issue  living  C,  then  to  C.  in  fee. 
These  are  plain  executory  devises  throughout.    Now  sup- 
pose A.  dies,  living  B.,  who  takes  the  estate  as  owner? 
Does  C.'s  estate  turn  into  a  remainder  ?   On  what  ?  On  B.'8 
executory  devise  1    That  would  be  a  remainder  on  a  fee. 
The  case  supposed  is  precisely  the  one  now  under  conside- 
ration.   The  Supreme  Court  turn  the  devise  over  to  the 
English  heirs  into  a  remainder  on  Medcef  Eden's  fee. 

It  is  singular  that  the  statute  of  1786,  should  be  eiilc^zed, 
if  it  has  the  strange  operation  of  changing  the  devise  into  an 
estate  tail,  for  the  purpose  in  a  round  about  way,  of  making  it 
a  fee  simple  in  Medcef  Eden.  An  executory  devise  of  this  na- 
ture always  passes  over,  or  becomes  a  fee.  It  never  becomes 
a  fee  tail.  A  limiiation  is  always,  strictly  speaking,  of  re- 
mainders. We  speak  improperly  when  we  say,  limitation  of 
executory  devises.  Theycomeinby  way  of  substitution.  If 
one  does  not  take  efiect,  the  other  comes  in  its  place  ;  and 
this  is  the  reason  why  it  is  not  destructible  by  fine  or  recov- 
ery. A  fine  by  destroying  the  first  estate,  destroys  all  the 
remainders  limited  upon  it  Not  so  as  to  executory  de- 
vises,  for  there  is  no  connection  or  dependence  between  the 
(»)  16  East,  estates.  The  case  of  Right  v.  Day^{n)  as  it  is  stated  in  the 
'  marginal  note,  amounts  to  this :  A  devise  to  the  son  in  fee, 
and  if  he  die  before  21,  and  should  leave  no  issue,  then  Id 
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the  daughter  and  her  heirs  male  or  female ;  and  in  case  both    Albany, 
die  leaving  no  issue,  then  to  his  cousin  and  his  heirs ;  the  son     ^^^  ^^^' 
takes  a  fee  with  an  executory  devise  to  the  daughter,  with       Wilkee 
another  executory  devise  dver<    These  are  thus  considered        lumu 
executory  devises  throughout,  being  such  in  their  own  na- 
ture, although  the  first  estate  had  vested* 

The  case  of  Right  v.  Day  is  also  in  point,  to  show  what 
slight  words  will  qualify  the  meaning  of  the  general  wordSi 
dying  without  issue.  There  was  merely  a  slight  alterati<m 
in  the  phraseology,  leave  or  leaving  no  iesue  /  and  on  these 
words,  leave  Riid  leaving,  it  was  said  the  estate  might  go  over. 
Bayley,  J.  spoke  generally,  and  said^  *<  the  words  dying 
without  issue,  as  they  occur  in  this  will,  do  not  mean  a  dy- 
ing without  issue  indefinitely,  but  under  such  special  cir- 
cumstances, as  would  enable  the  estates  to  go  over  to  the 
daughter  after  the  son's  death ;  that  is,  in  case  he  died  un- 
der 21,  and  without  issue  ;  and  to  the  cousin  after  the  death 
of  the  daughter  without  issue."  The  whole  are  evidently 
continued  along  as  executory  devises,  upon  these  slight 
words,  although  the  estate  had  actually  vested  in  the  son.  . 

But  there  is  no  longer  any  such  thing  as  an  estate  tail  in 
this  country.  Until  lately,  I  did  suppose  with  the  opposing 
counsel,  that  the  acts  of  1782,  and  1786,  instead  of  simply 
repealing  the  statute  de  donis^  had  qualified  or  introduced  a 
new  rule  founded  upon  that  statute ;  that  is  to  say,  they  had 
suffered  an  estate  tail  to  arise,  and  then  turned  it  into  an  es* 
tate  in  fee  simple ;  and  the  words  of  the  two  acts  would  pro* 
bably  justify  such  an  inference.  But  two  years  after  the 
statute  of  1786,  all  the  English  acts  were  repealed.(o)  Then  (•)  s  Gtmi^ 
there  was  an  end  of  the  statute  cfe  donis.  Estates  tail  were  ^j}^^^^' 
gone.  They  were  no  longer  to  be  converted  into  fees  sim« 
pie.  They  were  left,  as  at  common  law,  to  become  absolute 
on  the  birth  of  issue ;  and  even  a  limitation  over  on  a  condi- 
tional fee,  was  an  executory  devise^  in  its  own  nature,  and 
must  continue  so.  Medcef  Eden,  then,  according  to  the 
reasoning  of  the  Supreme  Court,  had  conditional  fees  in  him^ 
self;  and  on  his  death  without  issue,  the  whole  went  over, 
in  this  point  of  view.  The  whole  is  reduced  to  the  conunon 
law  estate.    The  moment  issue  19  bom  to  the  holder  of  this 


388  CASES  IN  THE  COURT  OF  ERRORS 

ALBANY,    estate,  it  becomes  absolute  and  the  taker  may  alien ;  and 
^^^^^^'    the  only  clog  is  a  want  of  ability  to  alien  till  this  event 


Wilkes  Mere  estates^  with  us^  are  thus  placed  upon  the  same  ground 
jj^^  as  in  South  Carolina.  Being  thrown  back  to  the  common 
law  conditional  feej  there  is  no  longer  any  doubt.  The  very 
point  has  been  decided  in  that  statci  These  words,  dying 
wUkout  issiiCi  about  Which  We  are  contending)  whatever  may 
be  their  construction  in  reference  to  a  fee  simple  or  fee  tail, 
there  is  no  doubt  that  they  are  sufficiently  definite  and  limi* 
ted)  in  themselves,  to  carry  over  a  fee  conditional.  This  was 
the  very  point  argUed  and  decided  in  Cmger  and  others  v. 

If)  9  DeMw.  Heyward,{p)  and  is  placed  by  Chancellor  Rutledge  on 

*^  ^  grounds  which  cannot  be  shaken* 

But  it  is  said  we  have  no  right  to  shelter  ourselves  under 
the  title  of  John  Eden  and  Hannah  Johnson.  It  is  enough 
that  we  are  in  possession.  We  are  assailed  by  one  who  has 
no  title  whatever,  and  shall  he  be  permitted  to  say,  "  I  will 
turn  you  out,  though  I  am  just  as  much  a  wrong  doer  as  you, 
because  t  choose  to  fight  their  battle  myself?"  If  the  devi- 
sees of  Medcef,  the  younger^  claim  under  him  as  the  heir  of 
the  English  deviseesj  we  know  how  to  meet  them ;  but  how 
are  you  to  arrive  at  the  facts  which  are  to  defeat  us  on  this 
ground  t  You  must  presume  that  John  Eden  and  Hannah 
Johnson  died  before  Medcefj  the  younger.  Here  is  a  special 
verdict.  If  this  was  the  fact)  the  plaintiff  below  should 
have  put  it  before  the  jury.  If  absent,  and  not  heard  of 
for  7  3rearS)  this  should  have  been  shown.  For  aught  that 
fitppearS)  both  those  devisees  are,  and  have  been,  for  yeats, 
jhesident  in  this  country^  When  one  claims  as  heir,  he  must 
bhow  the  death  of  the  ancestor — not  call  for  proof  from  the 
opposite  party  that  he  is  alive  upon  the  presmnption  that  he 
is  dead* 

The  plaintiff  in  ejectment  must  recover  upon  the  superior 
strength  of  his  own  title ;  but  the  other  side  would  reverse 
the  rule.  It  is  saidj  the  defendant  cannot  shield  himself  by 
his  possession,  and  that  such  is  the  rule  in  a  writ  of  right. 
This  we  deny.  In  a  writ  of  right,  as  well  as  in  ejectment, 
the  plaintiff  must  show  a  right  prma/acte,  and  then  the  issue 
is  on  the  superior  right.    How  is  it  possible  that  this  shotild 
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he  Otherwise  ?    Even  a  suMessee  may  show  the  title  o[  his    albant, 
lessor  at  an  end.  ^^^^' 

But  it  is  said  that  Medcef,  the  younger,  made  an  actual  Wilkes 
entry ;  and  this  is  claimed  as  a  prior  possession.  That  en-  |^ 
try  was  with  a  view  to  avoid  the  fine ;  and  did  not  give 
him  possession.  If  one  is  in  possession,  he  may  hold  against 
a  stranger.  Here,  we  may  hold  against  the  plaintiff,  till 
the  heir  or  devisee  comes,  as  the  plaintiff  might  do  against 
ns,  if  he  were  in  possession. 

The  Chancellor.  This  Court  has  heretofore  detet-  What  Ajidmr- 
mined,  in  the  case  of  Anderson  v*  Jackson,  that  the  devise  JJ^JedL 
of  the  share  of  either  of  these  two  brothers,  when  either 
should  die  without  issue,  to  the  survivor  of  them,  was  valid 
as  an  executory  devise ;  and  that  Medcef  Eden  the  younger, 
on  the  death  of  his  brother  Joseph,  took  the  lands  devised  to 
Joseph.  But  this  Court  did  not,  in  that  case,  decide,  what 
estate  Medcef  E^en  the  younger  took,  in  these  lands.  The 
cause  now  before  us,  renders  it  necessary  to  determine  the 
nature  and  extent  of  his  estatd 

When  Medcef  Edeu,  the  younger,  came  into  possession  When  let  «< 
of  these  lands,  the  first  of  the  two  executory  devises  took  ^^"Z^^^ 
effect.    That  devise  then  ceased  to  be  executory,  and  the  M.  E. 
estate  which  it  conveyed  vested  in  possession^ 

The  Supreme  Court  hold,  that  when  the  first  of  several  when  let  e*- 
executory  devises  vests  in  possession,  those  which  follow  •^T^  fSh[^ 
vest  in  interest,  at  the  same  time,  and  ceasing  to  be  execu-  Miomag  mn 
tory,  become  vested  remaindered  subject  to  all  the  incidents  JJJJ^  «*««■- 
of  remainders.    This  doctrine  is  sufficiently  supported  by 
the  cases  cited  by  the  Supreme  Court,  and  it  is  clearly  sup- 
ported by  the  opinions  of  Fearne,  Williams  and  Cruise,  in 
their  conunentaries  on  this  branch  of  the  law. 

The  doctrine  itself  seems  conformable  to  some  other  priti-  '^^  fionforme 
dples.  It  is  a  rule  that  no  remainder  can  exist,  without  a 
jnreceding  estate  to  support  it ;  and  by  anoftet  rule,  whed* 
aver  a  devise  of  a  future  interest  can  take  effect,  as  a  remain- 
der, it  shall  be  so  considered.  It  is  entirely  agreeable  to  these 
rules,  that  when  the  first  devise  becomes  executed  and  forma 

YdL.  n.  so 
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ALBANY,    a  particular  estate  capable  of  supporting  a  remainder,  rack 
P*^  ^^^'    ceeding  devises  shall  be  considered  as  remainders. 
WUkM  The  objection  to  this  doctrine  is,  that  it  may  often  defeat 

I^„^        ihe  intentions  of  the  devisor.    The  essential  difference  be- 
tween a  remainder  and  an  executory  devise,  being,  that 
oMiS^"^  a  remainder  may  be  destroyed,  and  thai  an  executory  devise 
is  protected ;  the  real  effect  of  this  doctrine  is,  in  some 
d^ree  to  narrow  the  operation  of  executory  devises.    If  in 
a  series  of  contingent  devises  of  the  same  land,  all  which 
succeed  the  first,  are  considered  as  becoming  remainders, 
when  the  first  is  executed  and  vests  in  possession ;  these 
succeeding  remainders  may  be  destroyed,  and  the  intention 
of  the  devisor,  in  making  the  more  remote  dispositions 
may  be  frustrated.    But  these  remainders  can  be  defeated 
only  by  the  owner  of  the  preceding  estate  in  possession : 
when  this  is  done,  the  interest  of  a  distant  devisee  is  ex- 
tinguished for  the  benefit  of  a  prior  devisee.    Such  an  ex- 
tinguishment cannot,  in  general,  take  place,  until  a  consider- 
able time  after  the  death  of  the  devisor,  when  the  characters, 
situations  or  necessities  of  the  devisees,  may  be  very  differ- 
ent from  those  which  the  devisor  regarded  as  probable; 
and  though  the  intention  of  the  devisor,  may  be  sometimes 
defeated,  they  are  contravened  only  in  favor  of  a  nearer 
object  of  his  affections,  and  for  the  purpose  of  unfettering 
the  land  from  future  interests  long  postponed.     Our  laws 
allow  the  owner  of  lands  to  devi^  them,  according  to  his 
affections  or  his  pleasure,  when  he  gives  his  own  absolute 
property  in  them :  but  when  he  devises  a  title  which  is 
absolute  in  himself,  to  different  persons  in  succession,  upon 
events  and  contingencies,  which  cannot  occur,  imtil  long 
after  his  death,  he  seeks  to  establish  a  special  course  (tf 
succession  and  to  give  law  to  posterity.    These  contingent 
dispositions,  when  confined  within    moderate  limits  of 
of  time,  are  without  objection,  and  are  often  very  suita^^e 
provisions  for  the  reasonable  exigencies  of  families.    When 
they  are  allowed  to  prevail  through  a  long  period,  they 
become  pernicious,  and  by  whatever  name   they  may 
be  called,  are  in  effect  entails,  attended  with  all  the  evib 
of  unalienable  property  in  land.    The  rule  that  an  exe- 
cutory devise  shall  not  prevail,  when  it  extends  beyond  a 
life  or  lives  in  being  and  21  years  and  9  months  af- 
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terwardfl,  is  the  first  and  great  restriction  upon  these  dispo- 
sitions;  and  the  rule  now  in  question,  is  in  eflket,  a  farther 
restriction  upon  remote  dispositions,  which  if  they  operate 
at  all,  can  take  effect  only  after  two  preceding  estates  have 
had  their  completion.  Thus,  in  the  case  before  us,  the  last 
devise  to  John  Eden  and  Hannah  Johnson,  could  never  take 
efiEsct,  until  the  two  preceding  estates  of  Joseph  Eden  and 
Medcef  Eden  the  younger,  should  have  ceased.  Where  a 
devisor  wishes  to  make  provision  for  several  persons,  in  dif 
ferent  events,  his  purposes  may  often  be  as  well  accomplish- 
ed by  devising  his  land  in  parts,  with  executory  devises  of 
parts,  upon  single  contingencies,  as  by  the  method  so  usual 
in  England,  of  devising  the  whole  or  a  large  part  of  an  es- 
tate to  various  persons,  upon  many  successive  contingencies. 
The  desire  to  preserve  an  estate  or  a  large  part  of  it  entire, 
as  long  as  may  be  possible,  is  frequently  a  strong  motive 
for  remote  executory  devises ;  and  so  far  as  such  divises 
may  tend  to  prevent  or  postpone  the  division  of  lands, 
there  is  in  this  state  no  reason  of  law  or  motive  of  policy  to 
support  them.  But  all  our  law  on  this  subject,  is  derived 
firom  England.  If  this  rule  operates  as  a  restriction  upon 
the  power  of  the  devisor  to  bind  his  lands,  by  a  series  of  con 
tingent  devises,  which  from  the  number  of  lives  concerned, 
may  extend  to  a  period  long  after  his  death  ;  and  if  such  a 
restriction  has  been  found  proper  in  England,  it  is  still  more 
proper  here.  We  have  abolished  entails,  and  all  dispositions 
of  the  nature  of  entails,  are  opposed  to  the  policy  of  our  in- 
stitutions. The  doctrine  in  question  is  entirely  in  accor- 
dance with  the  policy  of  our  statute  abolishing  entails  ;  and 
contingent  devises  subjected  to  this  restriction,  still  have  an 
operation  sufficiently  ample,  for  all  salutary  purposes.  If 
this  doctrine  is  law,  I  am  sensible  that  it  is  not  necessary 
here,  to  discuss  the  policy  of  the  rule  ;  and  I  concur  with 
the  Supreme  Court,  in  holding  it  to  be  law,  upon  the  autho- 
rities which  that  Court  has  cited.  But  as  some  of  the  Eng- 
lish cases  are  indistinct  upon  this  point,  and  the  question  is 
here  new,  I  have  thus  briefly  examined  the  principle  involv- 
ed in  this  rule  and  its  practical  effect 

The  ultimate  devise  to  John  Eden  and  Hannah  Johnson, 
was  in  fee  simple.    If,  when  the  preceding  estate  of  Medoef 
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ALBANY,    Ednn  the  younger,  vested  in  possession,  the  right  of  Jdm 

^^-  ^^^'    Eldeu  and  Hannah  Johnson  became  a  remainder,  it  must 

wukM      have  been  a  remainder  after  a  fee  tail.    Considering  boUi 

l2^        these  devises  as  becoming  executed  at  the  same  time,  and 

regarding  them  in  connection,  the  estate  of  Medcef  Eden 

r^^foT   u^  *® yoimger,  was  a  fee  tail,  and  the  succeeding  estate  rf 

which  laic  a-  John  Eden  and  Hannah  Johnson,  was  a  remainder  in  fee 

row^^  impu-  gjjjjpj^  yp^jj  ^Y^Q  termination  of  that  estate  tail.    The  case 

is  so  often  mentioned  in  the  English  books,  as  an  estate 
tail  by  implication ;  and  this  case  is  entirely  analogous  to 
those  in  which  that  construction  has  prevailed.    Cruise's 
Digest,  title  Devise,  ch.  18,  sections  29,  30  and  31. 
sutnte  turned      The  consequence  of  this  construction  is,  that  our  statute 
rtT***  *^**™'  enacting  that  estates  tail  shall  be  estates  in  fee  simple,  con- 
verted the  estate  of  Medcef  Eden,  the  younger,  into  an  es- 
tate in  fee  simple. 
Tony  u>^      These  principles  decide  this  cause  ;  and  they  render  it 
and  H.  J.  doee  Unnecessary  to  consider  other  questions  which  the  cause 
^  ^iDc^^  presents.    But  it  is  proper  here,  to  consider  the  decision  of 
tent  with  An-  this  Coort.  in  the  case  of  Anderson  v.  Jackson,  so  far  as  to 
^^^^'  ^  '  show,  that  my  opinion  in  this  cause,  is  consistent  with  that 
decision.    This  Court  decided  in  that  case,  that  the  estate 
of  Joseph  Eden,  was  not  a  fee  tail.    That  decision  was  evi- 
dently made,  in  order  to  give  effect  to  the  intention  of  the 
devisor ;  he  having  declared,  that  the  survivor  of  his  two 
sons,  should  have  the  share  of  the  son  who  should  first  die 
without  issue.    This  Court  appear  to  have  been  governed 
in  making  that  decision,  by  two  reasons ;  first  the  meaning  of 
the  terms,  dying  without  issue,  which  were  understood  in 
their  ordinary  sense  ;  and  secondly,  the  plain  and  forcible 
import  of  the  term  survivor.    The  first  of  these  reasons  has 
equal  force,  in  respect  to  the  devise  to  John  Eden  and  Han- 
nah Johnson ;  but  the  second  reason  is  not  applicable  to  the 
last  devise,  the  devisor  not  having  described  John  Eden  and 
Hannah  Johnson  as  survivors.    In  deciding,  therefore,  that 
the  estate  of  Joseph  Eden  was  not  a  fee  tail,  this  Court  by 
no  means  determined  that  the  estate  of  his  surviving  broth- 
er, Medcef  Eden  the  younger,  was  not  such  an  estate.   The 
use  of  the  word  survivor  in  the  first  case,  and  the  absence 
(rf*  that  term  or  any  word  of  similar  import,  in  the  last  casei 
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form  a  strong  distinction  between  the  two  executory  devises, 
^he  question  in  the  case  of  Anderson  v.  Jackson  was  be- 
tween the  right  of  Joseph  Eden  and  the  right  of  Medcef 
Eden  the  younger.  It  was  not  necessary  in  that  case,  to 
determine,  and  this  Court  did  not  determine,  the  exact  na- 
ture or  extent  of  the  estate  which  Medcef  Eden  the  younger 
took,  upon  the  death  of  his  brother  Joseph.  The  ultimate 
devise  to  John  Eden  and  Hannah  Johnson,  was  not  in  ques- 
tion, and  nothing  concerning  their  interest  was  or  could  be 
decided  upon  that  occasion.  The  construction  and  operation 
of  the  two  executory  devises,  in  their  relation  to  each  other, 
presented  questions,  which  were  not  before  this  Court,  were 
not  considered,  and  were  not  decided  in  that  case.  Indeed, 
these  questions,  as  they  now  stand  before  us,  could  not  arise, 
until  after  the  death  of  Medcef  Eden  the  younger.  The 
opinion,  that  the  last  executory  devise  to  John  Eden  and 
Hannah  Johnson,  was  extinguished  in  the  estate  of  Medcef 
Eden  the  younger,  is  therefore,  I  conceive,  perfectly  consis- 
tent with  the  former  decision  of  this  Court,  that  the  first  ex- 
ecutory  devise  to  Medcef  Eden  the  younger,  took  effect  upon 
the  death  of  his  brother  Joseph. 

In  using  the  expression,  fee  tail  and  estate  tail,  I  mean 
throughout,  such  an  estate  as  would  have  been  in  this  state 
a  fee  tail,  before  the  twelfth  day  of  July,  1782,  when  the 
first  statute  abolishing  entails  was  passed. 

To  recapitulate : 

1.  The  interest  of  John  Eden  and  Hannah  Johnson,  be-  Umu 
came  a  vested  remainder,  when  the  preceding  estate  of 
Medcef  Eden  the  younger,  vested  in  possession. 

2.  In  these  circumstances,  the  estate  of  Medcef  Eden  the 
younger,  was  a  fee  tail,  with  a  remainder  in  fee  simple,  to 
John  Eden  and  Hannah  Johnson,  upon  the  termination  of 
the  estate  tail. 

3.  Our  statute  converted  the  fee  tail  of  Medcef  Eden  the 
younger,  into  a  fee  simple  absolute. 

I  am  accordingly,  of  opinion,  that  the  judgment  should 
be  aflSrmed. 


ALBANY, 
Deo.  1831. 


Wilkes 

T. 

Lion. 


Saotpilabi* 


Cramer,  Senator.  This  case  is  brought  before  us  by  writ 
of  Error,  upon  a  judgment  of  the  Supreme  Court,  giving  a 
construction  to  the  will  of  Medcef  Eden,  the  elder. 
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ALBANY,        Two  principal  questions  are  raised: 
^^  ^^^-        1.  What  estate  did  Medcef  Eden,  the  younger,  take  in  be 
Wilkes      lands  devised  to  his  brother  Joseph,  on  the  death  of  the  lat- 
jj^n.        ter  without  issue,  in  July,  1812? 

2.  What  estate,  if  any,  did  John  Eden  and  Hannah  John- 
son take  on  the  death  of  Medcef  Eden,  the  younger,  without 
issue,  in  July,  1819  ? 
lit  qaeitjon      The  first  and  main  question,  is  the  same  which  was  agi- 

mne  aa  m  An* 

d^rmmr.Jttck*  tated  and  decided  by  this  Court  in  the  case  of  Anderwn 
•^  ▼.  Jackson^  (16  John.  386.)    The  decision  in  that  case  was 

on  the  same  will,  and  in  effect  between  the  same  parties ; 
for  though  Anderson  was  the  defendant  in  that  suit,  yet  the 
Bank  (as  I  understand  the  history  of  the  case)  on  an  alle* 
gation  that  they  held  property  to  a  large  amount  depend- 
ing on  the  same  question,  were  permitted  by  this  Court  to 
be  heard  by  their  counsel,  in  opposition  to  the  then  claim  of 
Medcef  Elden. 

This  Court  is,  then,  called  on  in  a  very  solemn  and  im- 
pressive manner  (for  much  ingenuity  and  legal  learning 
have  been  displayed  on  this  point  by  the  counsel  on  both 
sides)  to  review  its  own  decision  on  an  important  rule  of 
law,  affecting  titles  to  real  property.  And  though  several 
members  of  this  Court  did,  soon  after  theconunencementof 
the  argiunent  on  this  point  hy  the  plaintiff's  counsel,  express 
a  reluctance  to  suffer  it  to  be  at  all  agitated,  yet  it  has  been 
very  fully  and  ably  discussed  ;  and  manifestly,  is  the  point 
on  which  they  principally  rely.  I  have,  therefore,  listened 
to  the  arguments,  and  examined  that  case  with  attention, 
and  I  am  entirely  satisfied  as  to  the  soundness  and  correct- 
ness of  that  decision ;  and  I  am  also  satisfied  that  it  is  in 
harmony  with  the  most  approved  decisions  in  England,  be- 
.  «   ,  .  fore  and  since  our  independence  ;  that  it  is  consistent  with 

(g)  Foidiek 

T.  Cornell,  1  our  policy,  is  supported  by  the  ablest  judical  opinions  in  our 
4^  Ja  Ibmi  ^^^  States,  and  ought  not  now  to  be  disturbed. 
T.  Blmn$kan,z      But  we  have  not,  in  my  view  of  the  subject,  the  power 
fatt  r.strow,  i'^^^  ^V  po^^^  I  mean  right)  now  to  question  or  impeach 
10    id.      12.  that  judgment  rendered  by  this  Court,  and  founded  on  the 

Joclufon        T. 

Staatt,  11  id!  uniform  decisions  of  the  Supreme  Court  during  a  period  of 
•Ml  T  jiekml^  "^'^  ^^^^  seventeefi  years.(  j)  Wills  have  been  made,  and  es- 
16  id.' 989.       titessettled,  on  the  principle  of  those  cases,  which  have  been 
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deemed  and  treated  as  a  settled  law  of  the  land.    They    albany, 
have  been  solemnly  recognized  by  this  Court,  of  the  last  re-     ^^^^^^' 
sort,  published  to  the  world,  held  out  to  our  citizens  as  the       wukes 
sare  and  establish^  land  marks  by  which  they  might,  with        iJo,. 
perfect  safety,  regulate  their  conduct  in  acquiring  or  perfect- 
ing  titles,  or  dispose  of  estates  upon  their  dying  beds,  in  such  ttare    ieeim 
a  manner  that  their  honest  intentions  could  not  be  defeated.  •*****^  , 
It  is  now,  however,  sought  to  prevail  on  this  Court,  by  re- 
versing the  judgment  of  the  Supreme  Court,  to  annul  their 
own  ;  and  thus  overturn,  at  one  fell  blow,  the  numerous  de- 
cisions which  have  for  many  years  conrurred  in  the  doc- 
trines on  which  that  judgment  is  founded.    Can  any  good 
citizen,  for  a  moment  contemplate  the  consequences  of  such 
a  measure  without  alarm  ?    Ail  the  suitors,  whose  hopes        PaitieiiUr 
may  have  been  defeated  by  the  decisions  made  upon  these  ^  fttm^a^i 
principles,  will  have  the  right  to  commence  suits,  and  recov-  «»•«»• 
er  back  the  lands  which  have  been  awarded  to  their  adver- 
saries, without  regard  to  the  various  intermediate  alienations, 
or  the  value  or  extent  of  the  improvements  which  may  have 
been  made  by  bona  fide  purchasers. 
These  evils,  however,  might  be  transient ;  and  affecting  a     Gmml  e?a 

01  uOlOff  SO* 

few  hundreds  only,  or  possible  a  few  thousand  individuals, 
would  probably  terminate  and  be  forgotten  with  the  present 
generation.  But  a  more  momentous  and  ruinous  conse- 
quence, would  be  the  total  insecurity  of  property,  and  all 
personal  rights.  An  appeal,  or  writ  of  error,  would  be  re- 
newed, on  the  same  point,  at  every  session,  like  petitions  for  ■ 
bounty  lands,  or  bank  incorporations,  in  the  perpetual  hope 
of  finding  a  friend  in  every  new  member.  Law  suits  would 
be  multiplied  and  interminable ;  or  decided,  only  by  the 
perseverance  of  suitors,  or  rather  by  the  length  of  their  ^ 

parses.    Men  of  discretion,  friends  to  peace,  order  and  in- 
dustry would  flee  a  country  were  nothing  is  stable  or  secure. 
Various  attempts  have  been  made  in  the  House  of  Lords 
in  England,  sitting  as  a  Court  of  appeal,  to  reconsider  with  a  the  Hoom  of 
Tiew  to  reverse  their  own  decisions,  but  ultimately  without  ^-«*» 
success.    A  collection  of  these  cases  may  be  found  in  a  note 
to  1  Ridgway's    Reports,  609.     In  one  of  these   cases, 
{Broughton  v.  DelveSy){r)  Lord  Cambden  was  for  reversing  tJ^^I^^* 
ibe  judgment  of  the  King's  Bench.    The  house  had  hmn 
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ALBAiTT,    eqnally  dirided  wherebf  the  judgment  of  the  K.  B.  vm 
^^^^^^'^     affinned  against  his  opinion ;  but  on  a  petition  for  a  le-hear- 
WnkM       lag  he  strenuously  opposed  it,  and  the  petition  tbs  nnani- 
1^        mously  rejected. («]    I  hope  that  we  may,  And  I  trust  ve 
shall,  exhihit  equal  firmness  and  stahility.     Thus,  ve  ahaU 
jvi^'^r'  't!  'UPP''^*s  *  repetition  of  such  attempts  in  future,  and  pre- 
Ma^mry,    1  serve  to  the  citizens  of  this  state  one  judicial  forum,  irbere 
!tSf  ^c  wearied  and  exhausted  suitor  may  ascertain  his  rights, 

and  repose  from  litigation. 
Badwd*   ii      If  any  general  mischief  or  inconrenience  should  at  any 
JJg^y  "P^  time  be  experienced  from  this  or  any  oUier  decision  of  otna, 
the  legislature  are  competent  to  apply  a  remedy,  and  will 
no  doubt  do  it,  with  a  saving  as  to  all  rights  acquired  under 
those  decisions. 
ilnAr«M  *.      By  the  judgment  of  this  Court  in  the  case  of  Anderson 
ddn  tliai  da-  ▼•  Jockaoti,  it  is  decided  that  the  devise  over  to  Medcef^  on 
™"  "aJ^  ^  ^^  death  of  his  brother  Joseph,  without  issue,  was  a  good 
ezMutorj  de-  executory  deviae.    This  decision  rests  on  the  single  circum- 
Gnnndafds-  ^^^'^  of  the  word  turvivor,  which  necessarily  limited  the 
«<"•«■  failure  of  issue  to  a  life  in  being ;  and  the  Court  as  well  as 

the  counsel,  unanimously  agreed,  (as  may  be  collected  fiixn 
their  arguments  and  opinions,)  that  if  the  Itmitaticm  over 
had  been  on  a  mere  failure  of  iasiic,  without  the  uae  <^ 
the  word  survivor,  it  would  have  been  void,  as  being  a  limi- 
tation on  an  indefinite  failiu«  of  issue  ;  and  so  tending  to  a 
perpetuity. 
Thamndid^-      Such  is  the  inflexible  rule  of  law,  established  and  re- 
■m,   wr    ici  "pected  for  ages,  and  to  depart  from  it,  at  this  day,  might 
DMn    indefi-  unsettle  half  the  titles  in  the  state.     By  that  judgmeDt  it 
wns  decided  that  Medcef  Eden  was,  and  had  been  since  Au- 
i  gust  39(h,  1812,  entitled  to  the  possession  of  all  the  real 

property  which  by  the  will  of  his  father  was  devised  to  Jo- 
seph, and  by  necessary  implication,  that  the  title  of  the 
Bank  and  of  the  other  plaintiff  in  Error,  ceased  on  that  day ; 
being  the  day  on  which  Joseph  Eden  died. 
Naw  Miu  ftir      The  ejectment  against  Anderson  was  brought  to  settle,  and 
iiMiAfartud^  ^  "^^  t)^  cS^^  ^  ^B  £"*  devise.    And  it  was  to  be 
'"'/■^h^^  presumed  that  after  the  decision  of  that  point,  by  this  Oouit 
of  the  last  resort,  the  persons  vbo  had  parchased  and  en- 
tarod  under  the  title  of  Josej^  and  wlio  bad  no  pietenoeof 
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fmy  odier  title,  would  have  surrendered  the  pndiiuies  to  AlbaKY, 
Medcef.    This,  however,  has  not  been  done,  and  he  insti^  Pee,  iw^ 
tuted  suits  to  recover  possession  of  the  land  withhdd<  Wiikck 
These  suits,  it  seems,  were  defended  ;    and  before  the  trial  u^ 
Medcef  Eden  died,  without  issue,  having  devised  all  his  es- 
tate to  his  wife  and  her  daughters.    And  the  occupants  of  Jlj*^  ^^ 


the  landSj  devised  to  Joseph,  now  resist  the  claim  under  withdnt 
Medcef,  by  setting  up  the  last  devise,  which  is  in  thete  ^tt i^pSTde^ 
words :  "  And  in  case  of  both  their  deaths^  without  lawfiil  ^^- 
issue,  all  the  property  aforesaid  to  my  brother  John  Edea^ 
o{  Lofhis,  in  Cleaveland^  in  Yorkshiiie,  and  my  sister  Han- 
nah Johnson,  of  Whitby,  in  Yotkshire,  and  their  heirs." 
The  plaintiffs  in  Error,  now  insist^  that  by  this  devise,  the 
estate  of  Joseph  and  indeed  the  whole  estate  vested  in  John 
Eden  and  Hannah  Johnson,  and  that  therefore,  the  deviseea 
of  Medcef  Eden,  the  younger,  are  not  entitled  to  a  writ  of 
possession. 

2.  The  effect  of  the  last  devise,  therefote  remains  to  be  Eieet  ef  im 
examined ;  and  in  arriving  at  a  just  conclttsion  upon  thitt  ^▼^  «■***•* 
point,  we  shall  be  mudh  aided  by  recurring  again  to  the  cil8e 
of  Anderson  v.  Jackson,  It  has  before  been  remarked,  that 
the  decision,  in  that  case,  turned  wholly  dn  the  word  sur- 
vivoTj  which  word  alone  rescued  the  first  limitation  front 
destruction.    This  is  in  unisdn  with  the  seveiral  cases  decides.  .  . 

ed  by  the  Supreme  Court  of  this  state,  from  the  case  of  Fas^  440. 
dick  v  ComeU,{t)  to  that  of  Jackson  v.  Billinger.{u)  («>  ^8  ^  ^^ 

In  all  these  cases  ther^  is  no  dissent  from  the  opinioiti  i^^  ^^  ^^ 
that  a  general  dying  without  issue,  omitting  words  which  ^?^  ^'^'^ 
confine  it  to  a  life  in  being,  is  a  limitation  on  an  indefinite  per  mi  omuI 
failure  of  issue,  and  therefore  void  :  a  Construction  Which  ^^^^^  ^- 

.  uref  CLCm   nr* 

cannot  be  denied,  and  which  is  founded  in  sound  policy^  tber 
If  we  depart  from  this  salutary  rule,  we  shall,  in  the  course 
of  a  few  generations,  have  a  great  portion^  if  not  the  whole 
of  the  landed  property,  in  the  state,  so  shackled  as  to  be 
rendered  unalienable ;  for  almost  ev^ty  man  would  be  de- 
sirous to  perpetuate  his  property  among  his  o\<rn  blood  telan 
tion,  and  would  therefore  limit  it  to  an  indefinite  exteiiC,  if 
the  policy  and  rules  of  law  would  permit.  It  would  be  us^ 
le#8  and  unprofitable  to  cite  an  authority,  in  order  to  estab- 
lish tfie  well  settled  rule  of  law  upou  this  head.  All  thoie 
Vol.  n.  51 
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referred  to  by  the  late  Chancellor  Keilt,  in  the  case  of  An' 
dersan  v.  Jackson,  and  all  those  cited  by  the  counsel  in 
that  case,  at  page  386,  of  the  volume  in  which  it  is  report- 
ed^ so  far  as  1  have  been  able  to  examine  and  judge  of  tbem, 
concur  in  its  support.  It  is,  therefore,  in  my  judgment,  no 
longer  the  subject  of  reasoning  or  doubt  It  has  become 
oUigatory  upon  all  our  Courts,  and  can  be  abolished,  or  im- 
pugned, only  by  l^islative  power.  Indeed,  the  ingenious 
tad  learned  counsel  for  the  plaintiffs  in  Error,  were  con- 
strained to  admit  the  antiquity,  the  uniformity  and  the  par- 
toiount  correctness  of  the  rule ;  but  they  endeavor  to  es- 
cape firom  its  operation,  in  this  case,  by  insisting  that  the  last 
devise  is  on  a  qualified  or  definite  failure  of  issue,  and  means, 
by  implication,  a  dying  without  issue,  in  the  lifetime  of 
John  Eden  and  Hannah  Johnson,  or  issue  living  at  the  death 
of  the  surviving  son«  Let  any  man  of  common  sense  read 
these  words,  and  say  if  he  can  discover  any  such  meaning. 
To  me  it  is  most  manifest,  that  it  was  the  settled  intention 
of  the  testator,  to  give  the  estate  to  the  heirs  of  John  Eden 
and  Hannah  Johnson^  in  case  they  should  die  before  his 
sons,  (an  event  to  be  expected,  according  to  the  natural 
course  of  life,)  whenever  the  issue  of  the  sons  should  be- 
come extinct  In  Doe  v.  Fonnereau^{v)  Ld.  Mansfield  asked 
Serjeant  Hill,  whether  he  had  been  able  to  find  any  case  of 
real  property,  where  the  Court,  on  the  words  in  default  of 
such  i8su£,  had  implied  a  restriction  to  issue  living  at  the 
death  pf  the  father,  and  the  learned  Serjeant  acknowledged, 
that  he  had  not  been  able  to  find  any  such  case.  It  would, 
therefore,  be  as  repugnant  to  law  and  precedent  as  to  rea- 
son and  common  sense,  to  infer  such  a  restriction. 

But  the  learned  counsel  for  the  plaintiffs  in  Error,  awaie 
of  the  fallacy  of  such  a  position,  say,  that  as  the  testator  in 
the  first  limitation  used  the  words  survivor,  and  the  second 
limitation  being  in  the  same  sentence,  and  respecting  the 
same  subject,  we  have  a  right,  and  it  becomes  the  duty  of 
this  Courts  to  supply  the  word  survivor  in  this  branch  of 
the  flentence.  In  reply  to  this  suggestion,  it  may  be  justly 
remarked,  that  the  subject  of  the  devise  is  different ;  the  one 
being  of  part,  only,  of  the  land,  and  the  other  of  the  whde. 
The  d^rent  devises^  also,  relate  to  persons  standing  in  dif- 
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fereot  relations  to  the  testator,  the  first  being  to  his  own 
children,  the  second  to  collateral  relations.  It  is,  therefore, 
to  be  expected,  that  he  would  use  different  words,  and  have 
different  intentions.  He  has  used  different  words,  and 
most  obviously  had  different  intentions.  Yet  it  is  earnest- 
ly pressed  upon  us  to  insert  this  word  survivor  in  the  last  de- 
viae,  where  the  testator  has  not  seen  fit  to  use  i ,  and  where 
we  are  bound  to  infer  that  he  did  not  intend  to  use  it 

If  we  were  disposed  to  supply  this  word  survivor,  it  has 
not  been  shown  in  what  manner  this  is  to  be  accomplished ; 
nor  where  the  word  ought  to  be  placed.  I  have  attempted^ 
it  in  vain  ;  it  is  not  possible  to  insert  this  word  alone,  so  as 
to  make  common  sense  of  the  paragraph.  I  invite  the  mem- 
bers of  this  Ck)urt  to  make  the  experiment,  and  I  think  they 
will  be  satisfied  of  its  impracticability. 

The  counsel  for  the  plaintiffs  in  Error,  sensible  of  this 
difficulty,  insist  that  if  we  cannot  insert  this  single  word  so 
as  to  produce  the  effect  desired,  we  must  supply  other  words 
which  will.  Thus,  after  the  words,  lawful  issue,  in  the  last 
devise,  insert,  *  living  at  their  deaths  or  '  at  the  time  of  the 
death  of  the  survivor  of  them  /  and  after  the  words,  John 
Eden  and  Hannah  Johnson,  insert, '  in  case  they  should  sur- 
vive my  said  sonsJ  AH  this,  or  something  equivalent, 
must  be  supplied,  or  the  con  struction,  here  contended  for 
cannot  be  sustained.  This,  I  presume,  the  Court  will  not 
do ;  for  it  is  not  the  province  of  this  or  any  other  Court  to 
make  a  will  for  the  testator,  but  to  settle  the  legal  construcT 
tion  of  that  which  he  has  made. 

I  have  examined  this  case  with  all  the  assiduity  and  at-* 
tention  justly  due  to  the  magnitude  of  the  controversy,  and 
the  importance  (if  the  principles  it  involves ;  and  unless  I 
totally  misimderstand  the  import  of  this  bill,  and  misconceive 
the  law  applicable  to  it,  the  judgment  of  the  Supreme  Court 
(though  the  learned  Judge,  who  delivered  the  opinion  of 
that  Court,  took  a  different  ground  in  relation  to  one  of  the 
points)  maintains  the  legitimate  construction  of  the  testa-^ 
tor's  will,  without  addition  or  diminution ;  is  congenial  with 
our  policy  and  laws  ;  is  supported  by  an  uninterrupted  se- 
ries of  the  ablest  adjudications,  and  should,  therefore,  be  af- 
fimed. 
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▲I.BANT,        The  rest  of  the  Court  concurring  in  the  result  of  these 
^^^'  ^^^'     opinions,  (King,  Senator,  dissenting,)  it  was  thereupon  oa- 
Mnxrmy       debeix  ADJUDGED  and  DKCREEp,  that  the  judgment  of  the 
MamiroTd.     Supreme  Court  be  a^rmed  ;  and  that  the  record  be  remit- 
ted, &c. 

Note, — Np  division  of  the  Court  was  had  upon  the  dif- 
ferent grounds  taken,  by  the  Chancellor  and  by  Cramer 
Senator,  against  the  ulterior  devise  going  over,  but  the 
mrt  voted  generally  to  aflten  the  judgment. 


ie  |wo  foUowinjr  caset  should  \\tLYe  been  inaeited  as  of  the  Septeinber 

sempn,  1823.] 

Mui^RAY  against  Mumford  aud  others. 

Rule,  pa  dismissing  an  appeal  upon  the  spcond  call  of  the  canse,  that  the 
appellant  pay  the  respondent  100  4oUa|!B  besides  the  taxable  costs ;  the 
cooft  being  of  opinion  that  the  appell^t  had  conducted  vei^ationsly. 

The  ppwer  of  the  court  \o  allow  beyond  the  taxable  costs,  considered. 

Appeal  froni  the  Court  of  Chancery.  This  cause  hav- 
ing been  placed  upon  the  list  of  causes  for  argument,  pm^ 
miant  to  the  14th  rule  of  September  18th,  1818 ;  and  hav- 
ing be^n  called  and  passed  twice,  in  consequence  of  the  ap- 
pellant not  being  ready  to  argue,  the  respondent  took  a  de- 
cree, dispussing  the  appeal  with  costs,  pursuant  to  the  16th 
rule  of  this  Court,  (September  18th,  1818  ;)  and  now, 

Warner  4*  'S  Jones^  for  the  respondents,  moved,  that  the 
appellant  be  ordered  to  pay  100  dollars  to  the  respondents, 
over  and  above  the  taxable  costs.  He  adverted  to  the  mer- 
its of  the  appeal ;  and  contended  that  it  was  merely  for  vex- 
ation and  delay. 

/.  F.  Henry  4*  /»  O.  Hoffiman,  contra. 

WooDwoRTH,  J.  Had  the  cause  been  heard,  it  would 
be  proper  to  speak  of  the  merits  ;  but  as  the  appellant  did 
not  choose  to  bring  it  forward,  we  can  only  look  to  the  ci^ 
cmnstances  attending  the  appeal  and  dismissal,  as  they  have 
come  under  our  observation.  The  appellant  had  a  right  to 
withhold  an  examination  of  the  merits ;  and  take  the  effect 
of  a  simple  dismissal  under  the  15th  rule  of  this  Court,  bat 
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lie  should  iiot  proceed  vexatiously.  He  has  kept  the  res- 
pondents in  attendance,  by- their  counsel,  for  several  days, 
and  at  considerable  expense,  without  any  intimation  that  he 
would  finally  abandon  the  cause  ;  but  rather  the  contrary 
appearance  has  been  held  out.  The  appellant's  counsel 
have  been  attending  as  if  prepared ;  and  for  this  no  excuse 
is  given ;  nothing  to  satisfy  us  that  it  was  in  good  faith,  I 
think,  under  the  circumstances,  the  motion  should  be  gran- 
ted. 
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Sutherland,  J.  There  is  no  propriety  in  examining  the 
merits ;  but  I  think  the  motion  should  be  granted,  The 
taxable  costs  are  a  very  inadequate  compensation  for  the  at* 
tendance  of  counsel  here  from  day  to  d^y,  <it  great  expense. 

Savage,  C.  J.  I  know  of  no  statule  authorizing  this 
amercement.  The  party  had  a  right  to  bring  his  appeal.  He 
declines  a  guing  it.  This  he  had  a  right  to  do,  and  to  incur 
the  consequences  of  a  simple  dismissal.  What  are  these  con- 
sequences ?  The  15th  rule  of  this  Court  says,  the  dismissal 
shall  be  with  costs^  which  means  no  more  than  taxMe  coats. 
Suppose  a  nonsuit  in  a  Court  of  law.  The  statute  sajrs  the 
defendant  shall  recover  his  costs :  was  it  ever  heard  of^  that 
the  party  should  be  mulcted  in  a  round  sum,  beyond  what 
the  taxing  officer  would  allow  ?    I  am  against  the  motion. 

Root,  President.  I  am  of  opinion  that  this  Court  is  ex- 
pressly prohibited  from  going  beyond  the  taxable  bill.  The 
statute(a)  applies  in  terms  to  this  as  well  as  other  Courts,  (n)  2  r.  u  3, 
and  is  imperative,  that  no  officer  or  other  person  shall  be 
allowed  any  greater  or  other  fee  or  reward^  &c.,  than  after 
the  rate  specified  by  it.  This  act  was  passed  for  the  pur- 
pose of  regulating  the  taxable  fees  as  between  party  and 
party.  It  is  so  understood  in  practice,  as  to  all  the  other 
Courts  to  which  it  relates ;  and  I  know  of  no  rule  by  which 
this  Court  is  exempt  from  its  operation.  I  had  thought  the 
ancient  doctrine  of  amercement,  pro  /also  stw  clamarOf 
kmg  since  exploded,  as  impolitic  and  absurd. 

Steanahani  Senator,  tfaooghl  the  statute  had  no  applies- 
tion  to  this  question. 
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Clark,  Senator,  was  opposed  to  the  allowance  of  any 
thing  beyond  the  taxable  costs.  * 

Redfield,  Senator,  concurred  with  Mr.  Justice  Wood- 
worth. 

Earll,  Senator,  concurred  with  the  Chief  Justice. 

Porter,   Senator,  concurred  with  Mr.  Justice  Wood- 
worth. 

A  MAJORITY  op  the  Court,  being  for  the  motion. 

Rule  accordingly.(6) 

(6)  I  did  ii<^  examine  the  «y««  and  noe9  upon  thii  motion,  but  my  raool- 
lection  is,  that  the  coort  stood  about  14  to  11. 


Elisha  Easton,  appellant, 

against 

James  Tallmadge  and  others,  respondents. 

The  question  considered,  whether  this  conrt  can,  on  affirmance  of  a  decrM 
of  the  Court  of  Chancery,  upon  appeal,  order  the  appellant  to  pay  the  le- 
■pondent  a  sum  beyond  the  taxable  costs. 
Additional  sum  reftised  under  the  circumstances  of  the  ease. 

This  cause  having  been  argued  at  the  present  session  by 
H.  R.  Storrs  for  the  appellant,  and  J.  Sudam  and  J.  Tall- 
madge for  the  respondents ;  and  the  decree,  of  his  Honor 
the  late  Chancellor,  unanimously  affirmed  ; 

P.  Ruggles^  for  the  respondents,  now  moved  for  a  rule 
that  the  100  dollars,  deposited  in  the  Register's  office  of  die 
Court  below,  be  paid  to  the  respondents,  over  and  above  the 
taxable  costs. 

Root,  President.  I  hope  the  motion  will  be  denied,  up- 
on the  princicple  that  there  is  a  statutory  provision  against 
it  Whatever  the  practice  of  this  Court  might  otherwise  have 
been,  it  is  enough  that  there  is  a  statute  imperatively  prohibi- 
ting this  extra  allowance.  Any  rule  which  we  can  make 
will  not  warrant  it ;  and  it  would  be  a  penal  offence  for  an 
officer,  or  any  other  person,  to  receive  the  money,  not  with « 
standing  any  sanction  which  it  is  in  our  power  to  give.  I  am 
awim  there  ore  precedents  the  other  way.    This  Court  have 
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granted  motions  like  the  present^  in  imitation  of  the  House  of  alban  y, 
Lords.  But  there  is  no  statute  imposing  a  fee  hill  upon  that  ^^*^  ^^^ 
house,  and  declaring,  as  with  us^  that  it  shall  not  be  exceed- 


ed.    I  regret  that  such  a  precedent  should  have  been  made.     TaUrndgtu 

The  same  principle  reaches  the  Court  of  Chancery  and  the 

various  Courts  of  Equity  in  the  state.    Why  have  they  not 

the  same  right  with  us  to  amerce  for  false  clamor  in  the 

suitor  ?    I  hope  that  Murray  v.  Mumford{a)  will  be  the  last  (a,  Ante,  400. 

ease  in  which  we  shall  hear  of  this  powet  being  exercised. 

WooDwoRTH,  J.  I  have  no  doubt  of  our  own  power,  or 
of  the  power  of  the  Court  of  Chancery,  to  make  the  allow- 
ance ;  and  I  am  prepared,  if  it  were  necessary,  to  show  this 
to  be  so  within  the  constitution  and  laws  of  the  state* 
There  is  nothing  in  it  incompatible  with  the  act  regulating 
the  fees  of  the  several  officers  and  ministers  of  jastice.  No 
officer  is  to  receive  fees  beyond  the  rate  fixed  by  that  statute ; 
and  it  would  be  penal  for  him  to  receive  more.  But  the 
present  is  a  question  between  party  and  party.  The  power 
of  this  Court  is  established  by  numeroifs  precedents.  It  has 
been  concurred  in  and  exercised  by  all  the  sages  of  the  law 
who  ever  sat  here ;  and  1  confess,  it  struck  me  with  surprise^ 
that  our  power  should  be  questioned,  when  the  motion  was 
made  the  other  day,  in  Murray  v.  Mum/ord.  The  courser 
which  that  motion  took  led  me  to  look  into  the  cases  where 
this  power  has  been  recognised  ;  and  I  think  there  are  ten 
or  twelve  cases  in  this  Court.  The  late  Chancellor  had 
occasion  to  examine  this  question  at  the  last  term  in  New 
York  ;  and  he  considers  it  a  power  necessarily  incident  t6 
that  Court,  as  a  protection  against  vexatious  and  oppressive 
litigation.  Mark  how  distinguished  a  course  the  legislature 
tfiemselves  have  taken  on  this  question.  At  law,  you  shall 
not  pursue  the  defendant  for  trifling  ^ms  in  the  higher 
Courts,  except  under  the  penalty  of  paying  costs  ;  but  they 
declare,  specifically,  when  you  shall  have  costs  and  when 
tiiey  shall  be  denied.  This  is  not  so  in  Chancery ;  costs  are 
discretionary.  The  statute  merely  fixles  the  rate  of  allow-* 
ance  when  single  costs  are  awarded  by  the  decree.  It  does 
iiot  take  away  the  power  of  the  Chancellor  to  allow  more 
hy  way  of  penalty.  iSo  mnchy  I  thought  it  my  duty  lo  §9j 
as  to  the  principle,  in  the  abstract. 
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It  is  perhaps  unnecessary  to  pursue  the  discussion ;  fat 
should  our  power  be  conceded)  I  do  not  think  there  is  any 
things  in  this  case^  which  calls  for  amercement 

BowNE}  Senator.  I  hope  a  day  will  be  assigned  for  hear- 
ing counsel  upon  the  question  whether  we  have  power  to 
make  the  allowance^  tt  is  important)  if  we  are  to  pass 
tipon  it  agaiU)  that  it  should  be  done  deliberately.  I  voted 
for  amercement  in  Murray  v»  Mumjord^  atid  understood 
the  law  members  of  the  Court  as  finally  acquiescing  in  the 
decisioti  then  made«     This  question  should  be  settled. 

SakfOrd,  Chancellon  As  there  \A  a  seridils  difference  of 
opinion  between  the  members  of  the  Court,  I  agree  that  the 
question  should  be  discussed  and  settled  deliberately.  We 
granted  a  similar  application  the  other  day  in  Murray  v. 
Mumfordy  but  our  power  is  still  questioneda  I  would  deny 
this  motion,  under  the  circumstances  of  the  case ;  but  hold 
the  question,  upon  our  right,  open  for  discussion  when  it 
shall  hereafter  arise. 

STtiANAUAN,  Senator.  The  Court  have  very  recently 
decided  this  question,  and  in  my  opinion  rightly.  I  have 
no  objection  that  counsel  should  be  heard,  but  am  satisfied 
with  the  decision  in  Murray  v*  Muinford.  It  was  accor- 
ding to  the  precedents  ;  and  I  think  we  should  not  invite 
ftirther  discussion.  As  at  present  advised,  I  concur  that  the 
allowance  should  not  be  made^  under  the  circumstances  of 
this  case» 

CraAirr,  Senatof)  concurred^ 

ClarIC)  Senator  1  am  opposed  to  the  motion  upon  the 
general  ground  that  we  have  no  power  to  grant  it 

Motion  denied 

ih)  (hring  to  Uie  twii  whieli  thk  matter  took,  Mr.  Joitica  Woodwoith  M 
Hot  <site  the  Cu6e  to  which  he  alluded.  The  foUowin^,  I  prerame,  are  lome 
of  them :  MmkhouM  ▼.  Tk§  Corporation  of  Bedford^  17  Veew  380.  Doao 
T.  Thorn  ond  otkero,  3  John.  Rep.  541,  553.  Woiero  ▼.  TVoeit ,  9  John. 
Bap.  450, 4e9  Foot  ▼.  Kmherly,  id.  470,  50S.  Ratkbone  t.  W^rron,  10 
Joka.  Rep.  587,  SOS.  Bogori  t.  Perry,  17  John.  Rep.  351, 356.  Bmrrf  v. 
noMpioti,  id.  436, 437. 
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m  ooTOBSK  rmtLM,  1833,  in  thi  roKTY-iioirrH  tiak  or  om 

INDXPBNDBNOI. 


Ex  parte  Fahrinoton. 

The  facts  of  this  case  appear,  sufficiently  in  the  opinion  Aiawunaftbt 
of  the  Court  which  was  delivered  by,  eamuMe    «r 


Savage,  Ch.  Justice.  This  is  an  application  for  a  rule,  rabpniaf,  la 
that  the  supervisors  of  Delaware  county,  show  cause,  why  J*J*^J[2J5 
a  mandamus  should  not  issue,  commanding  them  to  audit  dbcntion,  la 
and  allow  an  account,  presented  by  Farrington,  for  services  soperrMn, 
as  a  constable.  The  presiding  supervisor,  states,  that  the  T^  ^^ 
board  were  willing  to  allow  it,  reducing  the  charge  for  serv-  not  fnterfcra. 
ing  subpcsnas.  This  charge  was  19  cents  for  serving  each  ^  TiuLl'^S 
subpoena,  in  behalf  of  the  people,  besides  mileage.    The  way  fmom  m 


board  thought  the  charge  too  high  ;  and  they  were  correct    j|  tnintJhti/t 


TTie  statute,  (2  R.  L.  27,)  gives  19  cents  for  serving  a  war-  Jl^J"^  £^ 
rant,  and  12^  cents  for  serving  a  summons ;  but  a  subpoena  iidea  mflMfef 
is  not  mentioned.   By  the  25  dollar  act,  (1  R.  L.  399,  s.  26,)  ^^  **  ^ 
12^  cents  are  allowed  to  the  constable,  or  other  person,  mak- 
ing the  service.    In  criminal  cases,  also,  a  subposna  may 
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ALBANY,    be  served  by  any  person,  but  no  specific  compensation  is  fix- 

October,  1823.  ^  ^y  j^^     j[j  jg^  therefore  a  mattter  resting  in  the  discretion 

Rew        of  the  supervisors.    It  does  not  appear  what  they  were  will- 

sJker.      ^g  ^o  Si^^  ^^^  ^h^y  ^ould  have  audited  the  whole  account 

at  $4  69.    They  have  not  refused  to  act ;  and  the  amount 

being  a  matter  of  discretion,  it  is  a  subject  over  which  the 

Court  has  no  control. 

Motion  denied. 

N.  B.  Another  account  which  had  been  presented  to  the 
board  was  also  in  question,  upon  this  motion ;  but  it  is  not 
deemed  material  to  notice  it 


Rew  against  Barker. 
^  ,  Error,  from  the  Common  Pleas  of  the  county  of  Onon- 

On  error  nom 

UwooiutofC.  daga.  The  action  was  brought,  in  the  Court  below,  by 
b  ^  cyTd'*  '^^^^'^  against  Rew,  on  a  warranty  of  title  in  a  horse,  bought 
the  law,  for  by  Barker  of  Rew.  A  verdict  having  been  found  for .  the 
being^wnTid-  plaintiff,  a  motion  was  made  for  a  new  trial,  on  a  case.  The 
od  by  that  motion  was  denied,  and  leave  given,  by  the  Court,  to  turn 
ia   the  coart  the  case  into  a  special  verdict ;  on  which  the  present  writ 

ott^Me^Uib  ^^  ^^^^^  ^^^^^  brought.  In  making  up  the  special  verdict, 
oonrt  hoYo  the  purchase  of  the  horse  was,  by  mistake,  stated  to  have 
mod  it  themi  ^^^en  on  the  19th  November,  1819,  being  after  the  thne  when 
■•j^«*.  .  the  suit,  as  appeared  I  by  the  record,  was  commenced  in  the 
framiag  a  ipo-  Court  below ;  whereas  it  should  have  been  Nov.  1818.    An 

ttko  Cjp!!may  ^^®^^®  ^^  *"'  ^'^^^  ^*'  erratum^  had  been  joined  here,  and  the 
be  amoBdad  cause  noticed  for  argument  several  times,  when  the  defen- 
xoT^to  \hli  dant  in  error  discovered  this  mistake ;  and,  as  soon  after  as 
mrt,  jQindor  possible,  moved  for,  and  obtained  an  amendment,  according 

la   onoft  aod 

■ayerai  notioaa  to  the  fact,  in  the  Court  below.  This  was  at  August  term 
ic3r°^'  of  that  Court,  1823;  and  now, 

where         the 

delay  w  aooonnted  for :  ae  where,  by  miitake,  a  aale,  in  qnertion  upon  the  trial  below  waa 
in  the  ipeoial  Terdict,  atated  to  have  been  after,  instead  of  before,  the  suit  brought. 
After  joinder  it  onw,  the  party  cannot  allefo  dtminntion,  and  hare  a  cvrftorwri. 
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S.  A.  jPbo/,  moved  to  amend  the  return,  so  as  to  make  it    albant, 
correspond  with  the  amended  verdict  in  the  Court  below.  Q<^^»  ^8^* 
He  referred  to  2  Dunl.  Pr.  703,  and  the  cases  there  cited,         B«w 
and  TUlotson  v.  Cheetham^  (3  John.  Rep.  95.)  sj^. 

8*  Van  Rensselaer^  contra.  A  writ  of  error,  to  an  inferior 
Court,  removes,  in  judgment  of  law,  the  record  itself ;  (2 
Tidd.  1089, 90  ;  3  Caines'  Rep.  86,  7 ;  3  John.  Rep.  444  ;) 
tfiough  it  is  otherwise  of  a  writ  of  error  to  the  Supreme 
Court  (3  John.  Rep.  98.)  In  both  cases,  execution  issues 
from  the  Supreme  Court :  in  one,  because  the  record  is  re- 
moved there — ^in  the  other,  because  it  remains  there.  If, 
then,  the  record  was  removed,  the  Common  Pleas  had  no 
right  to  amend  ;  (1  R.  L.  127 ;)  and  there  is  nothing  to  amend 
by  in  this  Court.  It  is  too  late  to  move  for  an  amendment, 
after  having  pleaded  in  nuUo  est  erratum.  The  defendant 
in  error,  could  not,  at  this  stage  of  the  proceedings,  even  al- 
lege diminution,  which  is  merely  for  the  purpose  of  supply- 
ing defects.  This  is  never  allowed  in  order  to  question  the 
truth  of  the  record  certified.    (Bac.  Abr.  Error,  (E.) ) 

If  the  Error  is  merely  formal,  there  is  no  need  of  an 
amendment.  If  it  is  matter  of  substance,  and  yet  may  be 
amended,  there  is  no  need  of  a  Court  for  the  correction  of  ^ 

errors.    The  Court  below  may  amend  away  the  plaintiff's 
rights,  at  discretion. 

Again  :  the  objection,  of  laches,  is  sufficient.  Not  only  is 
there  an  issue  joined,  but  the  cause  has  been  several  times 
noticed  for  argument. 

Curia.  The  delay  of  making  this  motion  is  fully  account- 
ed for ;  and  the  objection,  of  laches,  fails.  It  is  true,  as  con- 
tended, that  here  is  a  joinder  in  error,  which  admits  the  re- 
turn to  be  perfect.  It  is,  therefore,  too  late  to  allege  dimi- 
nution^ and  no  certiorari  can  be  awarded.  But  that  objection 
does  not  reach  the  case.  The  office  of  a  certiorari  is  to 
bring  up  matter  of  record,  omitted  in  the  return.  The  ob- 
ject here,  is  to  amend,  by  the  alteration  of  a  date,  in  such  a 
manner  as  plainly  to  subserve  the  ends  of  justice  ;  and  we 
think  the  case  of  Tully  v.  Sparkes,  (2  Ld.  Raym.  1570 ;  2 
Str.  369,)  fully  justifies  the  motion.    That  case  was  error 
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ALBANY,    from  the  K.  B.  to  the  Exchequer  Chamber*     A  motion  vas 

October,  1883.  ^lade  in  the  latter  Court,  for  leave  to  amend  imperfectioiis 

Hoimei      in  the  record.    They  refused  this,  in  the  first  instance,  but 

lU^B,  8^^^  ^i^^  ^^^  Applying  to  the  K.  B,  which  amended ;  and 
the  Exchequer  Chamber  afterwards  made  a  corresponding 
amendment  in  the  transcript,  and  this  too,  after  a  Joinder  in 
error  and  argument  in  that  Court  It  is  said,  the  Court  be« 
low  could  not  amend,  because  the  record  was  brought  up  by 
the  writ  of  error.  But  this  is  not  so.  For  the  purposes  of 
amendment,  it  remains  in  the  Court  below ;  and  the  Ex* 
chequer  Chamber  considered  it  so,  in  T\iUy  v,  S^arkes^ 
and  proceeded  accordingly*  This  case,  with  others  to  the 
same  point,  are  cited  as  sound  law,  in  TiUotson  v.  Cheethmm^ 
(3  John.  Rep.  95.)  The  Court  below  have  amended,  as  in 
TiiUy  V.  Sparkes,  But  suppose  the  record  here^  we  would 
amend  it  ourselves.  [Pease  et  al,  v.  Morgatij  7  John.  Rep* 
468.)  The  principle  of  this  case  was  acted  upon  in  Priee 
v.  M^Evers,  (Col,  Cas.  41,)  in  the  Court  of  Errors,  The  in- 
accuracy of  the  special  verdict  arises  from  the  mere  over- 
sight of  the  Judge  in  the  Court  below.  It  comes  within  the 
very  common  principle  of  amendments,  that  it  is  a  mistake 
of  an  of&cer ;  and  the  motion  must  be  granted. 

t  Rule  accordingly. 


Holmes  and  others,  trustees  for  all  the  creditors  of  Mul* 
LET,  an  absent  debtor,  against  Remson  and  others,  ex* 
ecutors,  &c.  of  Clason,  deceased. 

Where  a  party  This  cause  was  tried  April  12th,  1821,  when  a  verdict  was 
mnite   to*  Le  ^^w^d  fo^  the  plaintiffs,  subject  to  the  opinion  of  the  Court, 

papen,  necee- 

■ary  to  warrant  hk  jod^ent,  or  to  render  it  formally  correct,  or  conunits  a  formal  mbtake, 
in  drawing  up  hie  Judgment  roll,  it  ie  of  coune,  on  motion,  to  allow  an  amendment:  af 
where  he  omits  to  file  the  nin  jniua  record,  poetoa,  derk'e  certificate,  venire,  and  paael. 
Theee  may  be  filed  nunc  pro  turie. 

And  if  theee,  or  the  like  papen,  are  loet,  the  court  will  allow  new  ones  to  be  drawn  and 
filed. 

And  they  will  allow  the  party  to  amend  his  continuances,  or  a  niti  priiu  clause,  in  the 
judgment  roll 

Tlieee,  and  the  Uke  amendments,  will  be  allowed  after  error  brouffht,  after  paying  tb«  ooili 
of  the  motion ;  and  the  proceedings  in  error,  provided  the  plahitiflT  m  error  choose  to  diseon- 
tinue. 
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m  acase,  whkh  was  made;  and  in  August  term,  1822^  the  Albany, 
Court  delivered  their  opinion  in  favor  of  the  defendants^  (80  ^^^^^^^^'^^^ 
John<  829,  S«  C«)  The  defendants'  attorney  then  drew  the  Holmes 
record ;  but  having  soon  after  left  the  city  of  New  York,  HMmu. 
where  he  resided,  and  where  the  cause  Was  tried,  on  account 
of  the  yellow  fever  prevailing  there,  he  did  not  then  search 
for  the  nisi  prius  record.  The  judgment  was  afterwards 
delayed  by  an  order  to  stay  proceedings,  and  a  motion  to 
amend  the  case,  and  for  a  re-hearing,  on  the  part  of  the  plain- 
tifis,  till  January  term,  1823,  when  the  motion  was  denied. 
The  judgment  was  then  further  delayed,  by  an  injunction^ 
fill  February  thereafter,  which  being  then  dissolved,  the 
defendants'  attorney  caused  the  judgment  to  be  signed  and 
filed,  but  forgot  to  search  for  the  nisi  prius  record.  On  the 
26th  of  July  last  the  plaintiffs  sued  out  a  writ  of  error^  The 
defendants^  attorney  inquired  for  the  nifi  prius  record  at 
the  office  of  the  Clerk  of  the  sittings,  where  it  was  not  found ; 
nor  could  the  plaintiff's  attorney  give  him  any  account  of  it^ 
.  In  the  record,  the  Venire  was  awarded  as  returnable  in 
October  term,  1819,  at  the  City  Hall  of  the  city  crfNew  York, 
and  the  parties  were  stated  as  appearing  there ;  whereas  by 
an  appointment  of  the  Governor,  (the  yellow  fever  pre- 
vailing in  New  York,)  the  Court  was  then  held  at  the  Capi- 
tpl  in  the  city  of  Albany.  There  was  also  a  mistake  in  the 
mn  prius  clause,  in  omitting  the  usual  words,  **  if  they,  or 
either  of  them  at  a  sittings  appointed,'^  and  in  some  othet 
particulars. 

P.  4  J^!/y  for  the  defendants,  moved  for  leave  to  file  a 
nisi  prius  record^  pastea^  Clerics  cert^ate^  venire^  and 
panel,  nunc  pro  tunc,  as  of  the  term  of  May,  1821,  and  al' 
so  to  amend  the  record,  in  the  particulars  specified. 

Hopkins^  contra. 

Curia.  It  is  a  matter  of  couf se  to  allow  these  atld  the 
like  amendments^  where  the  omission  or  informality  is  ac- 
cbunted  for.  We  grant  the  rule  as  applied  for,  on  paying 
the  costs  of  this  motion,  and  if  the  plaintiffs  choose  to  din- 
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ALBANY,    continue  their  proceedings  in  error,  the  defendants  must  also 

October,  1833.  .  ^      ;.  J"  ^  ' 

pay  the  costs  of  the  writ  of  error. 

-^^'^  Rule  accordingly. 

Stickle 


Alendorf  against  Stickle. 
Thejndgment,      Debt,  on  the  penalty  of  a  bond  for  $3000,  conditioned 

on  ft  FSpOTT  of 

nfereee  upon  for  the  payment  of  $1600,  and  the  performance  of  other 
tioned  tT^y  *^^  >  ^^^^  ^  partial  assignment  of  breaches.  Plea,  non  est 
money  and  factum^  with  notice  of  set  off,  of  accounts.  The  cause  be- 
H^U^S^  ing  referred,  tlie  referees  reported  a  balance  of  only  13  del- 

rednced  by  jot  j^rs  due  to  the  plaintiff  who  filed  the  report,  and  entered  a 
off    to    $13,      ,    ^    .   ,  ,  , 

•hooid  be  for  rule  for  judgment,  upon  the  penalty. 

the  penalty,  as 

ftir^""*hrea-  •''  ^'  Wheeler^  in  behalf  of  the  defendants,  now  moved 
ches ;  and  the  for  costs,  to  be  set  off  against  the  plaintifi^s  recovery  ;  and 
Uve  wLi!  ac!  ^hat  the  judgment  be  corrected  according  to  the  statute,  (1 

cording  to' the  R,  L.  515,  516,  S,  1.) 
amount  of  the 
penalty.    Oth- 

thT^indifa^  fl;  B.  Davis,  contra.  The  plaintiff  is  entitled  to  judg- 
w  for  the  pay-  ment  for  the  penalty,  as  a  security  for  further  breaches.  (1 
mentofmoney  j^   ^   g^g    ^   ^     Hodges  V.  Suffelt,  2  John.  Cas.  406. 

Pearson  v.  Bailey,  10  John.  219.)  Had  the  sum  been 
found  by  verdict,  there  would  have  been  no  doubt  of  this. 
Does  finding  the  same  sum,  upon  reference,  alter  the  case? 
Here  is  a  discount,  by  set  off,  from  $1600  to  $13.  The 
claim  exceeded  $400,  within  the  statute,  (L.  N.  Y.  sess.  41, 
ch.  79,  s  1.) 

Wheeler,  in  reply.  The  plaintiff  does  not  take  his  judg- 
ment for  the  penalty,  but  for  the  balance  found.  (1  R.  L. 
616.)  The  provisions  referred  to,  in  the  60  dollar  act,  re- 
late to  accounts  not  bonds. 

Curia.  The  plaintiff  must  take  costs  accordii^  to  his 
judgment,  which  is  for  the  penalty.  Godfrey  v.  Vanoott, 
13  John.  346.)    It  is  peculiarly  proper,  in  this  case,  that  it 
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ahould  be  so,  for  the  bond  is  conditioned^  among  other    albany, 
things,  to  perform  covenants ;  and  the  judgment  ought  to  ^^^^^'  ^^^ 
stand  as  security  for  further  breaches*    It  would  have  been     Abemathy 
otherwise^  had  it  been  merely  for  the  payment  of  money.    AbuBsthy. 
( Van  Antwerp  v.  IngersoU^  2  Gaines'  Rep.  107.    1  R.  L. 
615,  616.) 

Motion  denied* 


Abernathy  against  AbernathV^ 

Assumpsit,  by  payee  against  makef,  on  three  t)t'Omissory  i,^  ^  ^^^^ 
notes ;  the  first,  dated  Feb.  21st,  1816,  for  $200 ;  the  second,  ^  a-nmpnt^ 
April  19th,  1819,  for  $39  50 ;  and  the  third,  Jan.  1st,  1820,  for  coi^^tf*  ^ 
$28.  The  plaintiff's  proof,  on  the  trial,  was,  that  the  note  ^^^  ^^ 
of  $39  50,  was  given  on  a  full  settlement  of  accounts  bci-  he  m  not  «nti- 
tween  the  parties.  ^^  „,^  p,y 

The  defendant  proved  a  promissory  note  of  $600,  given  ^'^^^^^'i 
by  the  plaintiff  to  him,  dated  Nov.  5th,  1816 ;  that  when  the  cosis,  oil 
this  was  given,  the  note  of  $200  was  paid,  and  the  plaintiff,  Jjfjjr 'JJ^ 
not  having  it  present,  agreed  to  destroy  it ;  but  nothing  Was  the  plaiiitiff's 
claimed  to  be  due  on  the  other  note  for  1600,  which  was  if^^  ae- 
introduced  merely  as  a  part  of  the  transaction,  and  to  show  **°^  ^  ^^^ 
a  payment  of  the  note  of  $200<    Payment  by  the  defendarlt  counts  of  the 

parties,  prored 

at  the  trial,  ex- 

eeed       $400^ 

•nd  the  plamtiff  recover  a  sum  not  exceeding  $50,  whether  he  ia  entitled  to  eoeta,  or  nii«t 

pay  coata  to  the  defendant  7     QtuBre. 

The  proviso  to  the  Ist  section  of  the  $50  act,  which  denies  jurisdiction  to  a  justice  of 
the  peace,  of  matters  of  account,  when  the  sum  total  of  the  aocoonts  of  hoth  partisa,  &«., 
amoonts  to  $400,  exterids  to  those  accounts,  only,  wliioh  are  open  and  unliquidated  tMt#een 
the  parties. 

When  they  have  been  settled,  the  balance  alone  ia  the  acconnt  between  th^.  And 
unless  this  iMilande,  virith  the  other  accounts,  exceed  $400,  a  justice  has  jorisdiciibn.  Ac- 
eounts,  as  nsed  in  the  |»roviBO  to  the  1st  sectioo  of  the  $36  acit,  have  the  ilhmt  import  as  in 
the  proviso  to  the   1st  section  of  the  $50  act. 

So  in  the  proviso  to  the  5th  section  of  the  <[ct  ctocerriing  costs. 

Accordingly,  where  on  the  trial  of  a  eause  at  the  circuit,  the  ptatntifT  proved  a  note  of 
$300  agiinst  the  defendant,  who  then  proved  a  note  of  $600  against  the  plaintiff,  and  that, 
when  the  latter  was  given,  the  plaintiff  agreed  to  destroy  th^  former ;  but  the  defendant 
claimed  nothing  as  due  upon  the  latter ;  hela,  that  neither  of  these  notes  could  be  considered 
acooonts  betWeeti  the  parties  ;  and  the  paintiff  having  recovered  $50  upon  other  dahns ; 
Mdf  fiirther,  that  if  the  plaintiff  could  be  entitled  to  coats  m  this  eouit*  oo  the  gremid  that 
the  accounts  of  both  parties,  proved  at  the  trial,  imdonted  to  $400,  neitlier  of  tM  add 
eoQld  be  considered  as  part  of  such  accounts^ 

Vol.  II.    53 
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ALBANT,    of  t60,  on  a  bond  given  by  the  plaintiff,  to  a  third  person, 

^^"*°'^'  ^^^'  was  also  proved,  but  disallowed  as  a  set  off,  because  no  r6- 

Abenathy    quest,  by  the  plaintiff,  to  pay  it  was  proved.    The  defen- 

Abmatby.    ^'^^  ^^^^  proved  a  set  off  of  $24,  for  boarding  the  plaintiff 

and  the  jury  found  for  the  plaintiff  for  $50. 

Stidam^  in  behalf  of  the  defendant,  moved  for  costs,  to  be 
set  off  against  the  damages  of  the  plaintiff.  He  cited  1  K 
L.  387,  Laws,  N.  Y.  sess.  41,  ch.  94.  s.  1  &  5.  1  R.  L. 
344,  s.  6. 


RuggleSj  contra,  moved  to  enter  a  suggestion  on  record, 
that  the  demands  of  the  parties,  proved  at  the  trial,  exceed- 
ed t400 ;  and  that  costs  be  allowed  the  plaintiff.  He  said|  the 
case  comes  within  the  1st  section  of  the  $50  dollar  act.  The 
Ist  section  of  the  25  dollar  act  denies  jurisdiction  to  a  Jus- 
tice where  the  demands  of  the  parties  exceed  $200 ;  and 
the  5th  section  of  the  act  concerning  costs,  (1  R.  L.  344,) 
accordingly,  gives  the  plaintiff  costs  in  the  Common  Pleas, 
when  the  accounts  between  the  parties  exceed  that  sum,  and 
the  plaintiff's  dejnand  is  reduced  by  payments  or  discounts 
to  less  than  25  dollars.  The  1st  section  of  the  50  dollar 
act,  denies  jurisdiction  to  the  Justice,  where  the  accounts 
of  the  parties  exceed  $400.  Under  the  5th  section  of  the 
act  concerning  costs,  the  plaintiff  was  confined  to  the  Com- 
mon Pleas ;  but  this  is  virtually  repealed  by  the  5th  section 
of  the  50  dollar  act.  This  section  provides  that  if  the 
plaintiff,  in  any  Court  of  Record,  recover  less  than  50  dol- 
lars, he  shall  not  recover  costs,  if  the  suit  might  have  been 
brought  before  a  Justice.  It  may  be  contended,  that  the 
case  is  not  within  the  4th  section  of  the  act  concerning 
costs.  (1  R.  L.  344.)  But  that  never  was  intended  of  a  caso, 
which  was  not  cognizable  before  a  Justice  ;  otherwise  there 
would  be  instances,  in  which,  though  a  Justice  has  no  juris- 
diction, the  plaintiff  can  have  no  costs  in  any  other  Conrt 
The  statute  should  be  so  construed,  as  to  avoid  dys  absur- 
dity. Wherever  a  justice  has  no  jurisdiction,  the  Conrt 
will  give  costs,  and  by  a  corresponding  rule  of  construction, 
will  deny  them  when  the  Justice  has  jurisdiction.    These 
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aie  rules,  which  this  Court  has  frequently  acted  upon,  in 
suits  against  attorneys,  ( Varian  v.  Og^ilvicj  3  John.  Rep. 
460.  Moidtoa  v.  Hubbard,  6  id.  332.  Bailey^ s  Case^  1 
John.  Cas.  32.  WUlot  v.  Star,  8  John.  Rep.  123.  Walsh 
V.  Sackrider,  7  id.  637.    Foster  v.  Gamsey,  13  id.  466.) 

&idam,  in  support  of  his  own  motion,  and  in  reply  to  Mr. 
Ruggles.  The  inquiry  is,  simply,  whether  a  plaintiff,  re- 
covering 60  dollars  only,  in  this  Court,  is  entitled  to  his 
costs.  No  question  can  arise  upon  the  proviso  in  the  Ist 
section  of  the  25  or  60  dollar  acts.  The  provisions  of  the 
two  acts  are  in  pari  materia^  and  no  doubt,  the  latter  must 
bear  the  same  construction,  as  to  costs,  where  $400  are  in* 
Tolved,  as  the  former,  where  $200  were  in  question.  In 
each  case,  the  Justice  is  without  jurisdiction,  but  the  plain- 
tiff  must  go  to  the  Common  Pleas.  Will  the  Court  make  a 
difference  between  the  cases,  by  saying  that  the  6th  section 
of  the  60  dollar  act  impliedly  repeals  the  4th  section  of  the 
statute  of  costs  ?  There  is  nothing  like  a  repeal  of  the  latter 
section,  and  in  this  Court,  the  plaintiff  must  still  pay  costs,  ac- 
cording to  its  provisions.  The  6th  section  of  the  60  dollar  act 
has  contributed  to  vary  the  rule  of  costs  in  the  Common  Pleas 
only.  Where  the  plaintiff,  in  that  Court,  now  recovers  more 
than  26,  but  less  than  60  dollars,  though  he  has  no  costs, 
neither  does  he  pay  costs  to  the  defendant.  Such  I  under- 
stand to  have  been  the  decision  of  this  Court — a  decision, 
which  presupposes  the  6th  section  of  the  statute  of  costs 
in  full  force,  and  without  interfering  with  the  4th  section  of 
that  statute,  gives  the  proper  effect  to  the  6th  section  of  the 
60  dollar  act.  The  phraseology,  in  the  5th  section  of  both 
these  statutes,  shows,  that  the  one  in  the  60  dollar  act  was 
passed  in  reference  to  the  one  in  the  statute  of  costs.  In  the 
latter,  it  is,  that  the  plaintiff  shall  not  recover  any  costs,  but 
shall  pay  costs.  In  the  former,  he  shall  not  recover  any 
costs ;  but  it  does  not  compel  him  to  pay  any.  Thus  all 
these  provisions  stand  together,  each  having  a  different  ef- 
fect, according  to  the  several  objects  for  which  they  were 
passed.  The  plaintiff  seeks  costs  upon  a  constructive  right 
Id  them,  but  his  title  cannot  be  allowed  on  this  ground.    He 
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October,  18S3. 

Abern&Uiy 

Abrnatby. 
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ALBANY,    must  show  RD  express  provision.    Statutes  giving  costs  trs 
pctober,  1823.  pgn^i^  ^^^j  cannot  be  extended  by  construction.    (Bac.  Ab, 
Abemathy     Statute,  (L)  p.  390.    2  Dunl.  Pr.  710.) 


Abermithy. 


RuggleSf  in  reply.  Tlie  distinction,  which  would  confine 
the  plaintiff  to  the  Court  of  Common  Pleas,  in  order  to 
avoid  paying  costs,  is  not  well  founded.  The  5th  section  of 
the  50  dollar  act  provides  for  the  cases  excepted  in  the  5th 
section  of  the  statute  of  costs,  and  evidently  means  to  give 
the  plaintiff  costs,  when  he  recovers  any  thing  in  a  Court  of 
Record ;  provided,  the  action  could  not  have  been  brought 
in  a  Justice's  Court  It  contains  a  provision,  in  this  re- 
spect, inconsistent  with  the  4th  section  of  the  statute  of  costs^ 
and  so  far  is  a  repeal  of  that  section.  Thus  taken  out  of 
the  operation  of  the  4th  section,  the  case  comes  within  the 
first  section  of  the  same  statute  which  gives  costs  to  the 
plaintiff  whenever  he  recovers  any  thing. 

Curia.  On  looking  into  the  case,  we  find  it  unnecessary  to  * 
determine,  whether,  within  the  several  statutory  provisions^ 
examined  on  the  argument,  the  plaintiff  would  have  been  en- 
titled to  costs,  had  his  claim  been  reduced  to  50  dollars,  by 
reason  of  payment,  discount  or  set  off.  The  600  dollar  note 
was  not  produced  by  way  of  set  off,  and  the  $300  note  was 
merged  in  the  one  of  $600,  which  was  admitted  to  have  been 
settled  and  paid ;  so  that,  in  tnith,  the  recovery  was  a  balance^ 
upon  the  notes  of  $39  50  and  $28,  which  the  plaintiff  re- 
covered, after  deducting  the  set  off  of  $24  dollars  for  board. 
The  three  last  claims,  alone,  were  in  question  upon  the  trial 
The  only  ground  on  which  ii  was  contended,  that  a  Justice 
wanted  jurisdiction,  was,  that  the  demands  of  both  parties 
exceeded  $400.  This  is  answered  by  its  turning  out,  that  the 
two  large  notes  were  not  subsisting  demands,  and  constituted 
no  part  of  the  amount  between  the  parties.  This  brings  die 
amount  in  controversy,  below  100  dollars.  The  account  in- 
tended by  the  statute  must  be  subsisting,  imliquidated  ac- 
counts. So  far  as  they  have  been  settled,  and  a  balance  struck 
upon  them,  that  balance  can  alone  be  properly  considered 
the  account  between  the  parties.    The  case  is  clearly  witlh 
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in  the  4th  section  of  the  statute  concerning  costs.    The    albant, 
plaintiff  can  take  nothing  by  his  motion^  which  is  d^ed  ^^"*°*^*^^^ 
with  costs ;  and  the  motion,  in  behalf  of  the  defendant,  is         Boe 
granted  with  costs.  Hu^ 

Rule  accordingly* 


Palmer  against  Evertson. 

On  certiorari  to  a  Justice's  Court.    The  action  was  as> 
sumpsit  in  the  Court  below,  by  Palmer  against  Evertson,     A  plM  m  a* 
Plea,  the  general  issue ;  and  that  the  suit  should  have  been  nan-jaSntoJIf' 
brought  against  the  defendant  and  others  as  partners.  J**"""  ■■  ^' 

On  trial,  a  verdict  and  judgment  were  given  for  the  de-  not  be  neeir*. 
fendant ;  and  one  question  here  was,  whether  the  non-join-  ^^  ^%u  * 
der  of  others  could  be  pleaded  after  the  general  issue.  s*  the  fsiiml 

■Rie. 

L,  Maison,  for  the  plaintiff  in  error. 
N.  P.  TcUlmadge,  contra. 

Curia.  It  should  have  been  pleaded  in  abatement,  and 
consequently  came  too  late  after  a  plea  of  the  general  issue. 
(P^r  Kenyon,  Ch.  J.  6  T.  R.  770.  Laws  on  Pleading,  106. 
Cas.  Temp  Hardw.  136.  1  Mass.  Rep.  368.  1  Jdm.  Cas. 
101,  2.) 

Judgment  reversed. 


Roe  against  Martin. 

On  certiorari  to  a  Justice's  Court    One  question  was, 
whether  the  evidence,  in  the  Court  below,  sustained  the  ac«    iftbevendM 
tion.    It  was  assumpsit,  by  Martin  against  Roe,  for  keeping  ^^S^n^^** 
the  mare  of  the  latter.    It  appeared  that  the  plaintiff  agreed  dor        mfter 

oootrMl      of 
Mle  eseettedf 
the  law  impliee  a  promiee  liy  the  yendee  to  pay  the  eipeaeei  of  keqpinf  them. 
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ALBANY,    to  exchange  his  mare  for  the  defendant's  horse.    The  pUdn^ 

^^^'^'^       tiff"  received  a  deUvery  of  the  horse,  and  the  defendant 

^^m       agreed  to  take  the  mare  from  the  plaintiff's  residence,  the 

«dii^«      next  morning,  which  was  not  done ;  but  she  had  xemained 

with  the  plaintiff  for  a  time,  and  had  been  kept  by  him. 

Yerdict  and  judgment  for  the  plaintiff. 

N,  Evertson,  for  the  plaintiff  in  error. 

A.  Dimmickj  contra. 

Curia,  The  contract  of  exchange  was  complete.  The 
mare  became  the  property  of  Roe.  And  as  he  suffered  her 
to  remain  at  Martin's,  after  the  time,  when  he  was  to  hate 
taken  her  away,  the  law  implies  an  assumpsit,  on  his  part, 
to  pay  for  the  keeping. 

Judgment  affirmed. 


Lego  against  Stillman  and  oihers. 

The  return  of  On  certiorari  to  a  Justice's  CouiU  The  suit  was  by 
a  '^^Xe'i  summons  in  the  Court  below,  by  Stillman  and  others  against 
court,  perwn-  Legg,  and  the  constable  returned  the  summons  thus :  ^  Pe^ 
^rtati!S?^he  sonally  served,  May  14th,  1822.  Fees  80  13.  Thoiw 
tMM  when,  if  McKnight,  const"  The  return  was  objected  to  as  insu£Gi- 
cient  but  the  objection  was  ovenuled  by  the  Justice. 

H.  Stephens^  for  the  plaintiff  in  error. 
N.  Dayton^  contra. 

Curia.  In  Wheeler  v.  Lampmariy  (14  John.  481,)  it  was 
decided^  that  the  constable  must  state  the  manner  and  time 
of  the  service;  and  both  are  required  by  the  statute.  (1 R. 
L.  388,  s.  2.)  The  time  is  material,  that  it  may  appear 
whether  the  service  was  made  six  days  before  the  return 
day ;  but  there  is  no  dispute  about  the  sufficiency  of  the  re- 
turn under  consideration,  in  this  respect.  The  manner  is 
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mate  very  briefly — ^  personally."    This  mode  is,  we  think|    albant, 
-JiisHfied  by  the  act,  which,  in  the  section  cited,  recognizes  ^^'*^'*^' ^^"^ 
-a  summons  served  by  reading  it  to  the  defendant,  &c.,  as      Spngu^ 
fiersofuMy  served. 

Judgment  affirmed. 


Spraoue  against  Birdsall. 

On  certiorari  to  a  Justice's  Court  Assumpsit  in  the  Court  ^he  amend* 
below,  by  Birdsall  against  Sprague,  for  money  had  and  re-  ™«n*  ,<<>  the 
ceived^  The  plaintiff  crossed  Cayuga  Lake  on  the  ice,  with  rate  Uie  Cayol 
his  own  sleigh.  He  commenced  crossing  within  about  6  g»Wdgeocwi- 
miles  of  the  Cayuga  Bridge,  aud  crossed  in  a  direction  which  that '  it  tAuJl 
brought  him  off  of  the  lake  within  about  60  rods  of  the  bridge.  ^*^  ^^^ 
The  defendant,  who  was  toll  gatherer  at  the  bridge,  demand-  to  eroM  the 
ed  25  cents  toll  of  the  plaintiff,  which  he  paid.  Verdict  and  thne  mflea  of 
judgment  for  the  plaintiff  for  25  cents,  with  costs.  ^thoot^"™^' 

ingtoU;  Meld, 

L.  F,  Stevens,  for  the  plaintiff  in  error.  that  embark- 

ing upon  one 
mad     of     the 

J.  Clarke,  contra.  lake,  mx  miles 

from  the 

Curiaj  per  Savage,  Ch.  J.  The  Cayuga  Bridge  Com-  ^*™^'  "^ 
pany  was  incorporated  March  28, 1797,  to  continue  for  25  each  a  dhee- 
years.  On  the  1st  March,  1799,  the  act  of  incorporaticni  tbTS^  wS 
was  amended.  The  duration  of  the  company  was  extend-  m  60  rode  ef 
ed  to  76  years ;  and  the  2d  section  enacts  that  it  shall  not  other2to,  ^ 
be  lawful  for  any.  person  or  persons  to  erect  any  bridge,  or  ?^,J!?*Jju^ 
establish  any  ferry  or  ferries,  within  3  miles  of  the  place  in  the  three 
where  the  bridge  shall  be  erected  by  the  company ;  neither  ^^j^^/^J^ 

hy  the  act 

Hie  aet  fiirther  proridee,  that  aay  penon  may  paae  with  his  own  boat,  within  three  miles ; 
hMt  that  any  one  may  cron  in  his  sieigh,  on  the  ice,  within  the  principle  of  tfaia  proTHOi 
•■d  according  to  the  general  intent  of  the  act,  which  is,  that  all  pefsoDS  who  are  compelled 
te  xeeort  to  others,  to  assist  them  in  passing,  should  cross  the  hridge ;  otherwise,  as  to  thoee 
who  have  the  means  of  passing  independent  of  the  bridge. 

.Tet,  where  one  creeses  the  Uke  in  snob  a  manner  as  not  to  sufagect  himself  Up  the  pay- 
ment of  toll,  but  on  its  being  demanded,  yoluntarily  pays  it,  he  cannot  msnntaim  an  aetioo 
to  recoyer  it  back. 

A  penal  statute  should  be  strictly  construed. 

8o  of  a  statute  in  fa?or  of  corporatiom  or  particular  penons,  and  in  dsragalkm  of  cmv- 
inoD  right* 

They  should  not  be  extended  beyond  their  exprees  words,  or  their  dear  fanport 
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ALB  ANT,    shall  it  be  lawful  for  any  person  or  persons  to  cross  the  laks^ 

October,  1823.  ^^^  ^^  (j^dge  is  completed,  within  3  miles  thereof;  with- 

Spraguo      out  paying  to  the  corporation,  for  their  use,  the  toll  estab- 

91,^,      lished  by  law ;  but  it  shall  and  may  be  lawful  for  any  per<- 

son  or  persons  to  pass  and  re-pass  with  his  or  their  own  boat, 

without  being  subject  to  the  toll.'' 

Two  questions  are  raised  :  1.  Whether  the  plaintiff  below 
crossed  the  lake  within  the  3  miles,  as  intended  by  the  act 
2.  If  so,  whether  crossing  on  the  ice  subjects  him  to  the  pay- 
ment of  toll. 

The  act  confers  upon  the  company  certain  privileges,  and 
restrains  the  rights  of  the  citizen.  It  is,  in  a  measure,  penal ; 
and  ought  to  be  strictly  construed.  In  the  construction  of 
statutes  made  in  favor  of  corporations  or  particular  persons, 
and  in  derogation  of  common  right,  care  should  be  taken 
not  to  extend  them  beyond  their  express  words  or  their 
clear  import  {Coolidge  v.  WillianiSi  4  Mass.  Rep.  146. 
Melody  V.  Reab,  id.  473.)  They  cannot  take  away  a  com- 
mon law  right,  unless  the  intention  is  manifest ;  and,  when 
not  remedial,  are  not  to  be  extended  even  by  equitable  prin- 
ciples.   (Id.) 

1.  I  cannot  suppose  the  legislature  contemplated  such  a 
crossing  as  this.  Birdsall  appears  to  have  entered  upon  the 
lake  more  than  6  miles  below  the  bridge ;  and  could  not  have 
intended  an  infringement  of  the  corporation  rights.  He  does 
not  &11  within  the  language  of  the  act,  nor,  in  my  opini<m, 
is  he  within  the  reason  of  it 

2.  By  the  proviso^  every  person  is  at  liberty  to  cross  in  his 
own  boat  within  the  3  miles.  The  object  of  the  legislature 
seems  to  have  been,  that  all  persons  who  were  compelled  to 
resort  to  others  to  assist  them  in  crossing,  should  cross  up- 
on the  bridge,  and  pay  toll  accordingly.  But  I  cannot  be- 
lieve they  intended  to  compel  those  who  had  the  means  of 
crossing  independent  of  the  bridge,  to  cross  on  the  bridge, 
and  pay  toll.  The  principle  contained  in  the  proviso,  nega- 
tives that  idea.  Can  any  man,  then,  be  compelled  to  pay  toll 
who  crosses  on  the  ice  7  I  think  not  He  indeed  comes 
within  the  language  of  the  enacting  clause ;  but  he  also  &Us 
within  the  principle  of  the  proviso.  The  means  of  crossing 
are  furnished  him  without  the  aid  of  the  company.    There 
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is  no  equivalent  on  their  part,  and  I  think  he  should  ilot  be    albant^ 

compelled  to  pay.  October,  1833. 

It  is  said,  the  act  of  April  ISth,  1816,  (sess.  38^  ch.  233,  Fixiey 
8k  1,)  affords  a  legislative  construction,  by  providing  "  that  Butt* 
the  agents  of  the  United  States  shall  have  the  right  to  trans^ 
port  all  military  stores  across  the  Cayuga  lake  in  boats  or  on 
the  ice^"  It  is  a  sufficient  answer,  that  an  act  in  affirmance 
of  a  common  law  right,  does  not  affect  the  right,  nor  raise  a 
doubt  as  to  its  previous  existence.  If  I  am  correct,  they 
had  that  right  before  the  act^ 

But  the  money  was,  in  this  instance,  voluntarily  paid^ 
The  plaintiff  below,  instead  of  paying  upon  demand,  should 
have  suffered  a  prosecution.  The  rule,  volenti  rum  JU  inju- 
rioj  is  applicable  ;  and  for  this  reason,  only,  must  the  judg- 
ment be  reversed4 

Judgment  reversed^ 


1.^ 


PixLEY  against  Butts. 

On  certiorari  to  a  Justice's  Court.  Assumpsit  in  the 
Court  below,  by  Butts  against  Pixley,  for  constable's  fees,  a  puoi  warj 
On  the  day  of  trial,  one  Jones  offered  to  appear  for  Pixley,  ~*  ^  wl^ 
but  was  rejected,  on  the  ground  that  he  had  no  written  in  a  jiHtiee's 
authority.  The  plaintiff  proved  that  he  -had  an  execution,  cientjandmay 
issued  by  a  Justice,  in  favor  of  the  defendant,  against  one  *f  pn/r^i  by 

tli6  ■ttitni6y 
bimielf. 

A  constable  cannot  redover  his  fees  npoii  an  execution,  ^hen  he  hai  Ibvied  upon  pxo- 
pMtjr  and  returned  that  it  remains  on  his  hands  for  want  of  buyers. 

To  entitle  him  to  his  fees,  he  must  levy  the  money,  except  where  he  is  prerentad  by  the 
act  of  the  plaintiff,  or  by  operation  of  law. 

In  the  former  case  he  may  recover  his  fees,  though  he  haye  levied  only,  and  not  sold. 

He  must  levy  and  sell  in  due  season. 

If  no  bidderi  attend,  he  should  postpone  the  sale,  and  give  notice  to  the  plaintiifl-  ilrho 
should  attend  and  bid  himself. 

And  if  he  do  not  the  Nonstable  Will  be  excused  in  retuhiing  that  the  property  lenMiiia  on 
lumd  for  want  of  buyeri. 

So  he  would  be  excused  in  making  such  a  return,  if*  he  coulJ  not  sell  tlid  property,  bat  at 
a  great  sacrifice. 

Yet  after  he  has  made  such  a  return,  he  must  proceed  and  sell,  the  first  opportunity. 

If  he  do  not  sell  within  thirty  days,  he  loses  his  lidn  as  against  other  exedntions. 

The  same  rules  of  law,  which  govern  sherifii  iii  the  execution  of  process  from  the  higher 
oovrts,  govern  coastablee  in  execution  of  a  justice's  process,  except  where  some  statute 
interveiMi. 

Vol.  n.  64 
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ALBANY,    Tan  Elton :  that  he  levied  on  a  cow  of  Tan  Elton,  and  ad- 

^^°*'*^»^^^*  vertised  her  for  sale.    At  the  day  of  sale,  he  offered  the  cow 

Pixiey       for  Sale,  but  though  a  number  of  persons  attended,  no  one 

g^       bid  any  thing.    He,  therefore,  returned  the  execution  to  the 

Justice,  stating  that  the  cow  was  in  his  possession,  unsold 

for  want  of  bidders.    The  execution  had  nearly  expired 

when  the  cow  was  put  up  for  sale.    Judgment  for  the 

plaintiff— damages  $1  38. 

W.  Piatt  J  for  the  plaintiff  in  error. 

E.  Dana^  contra. 

Curia^  per  Savage,  Ch.  J.  Two  objections  are  urged 
against  this  judgment.  1.  The  Justice  refused  to  permit 
Jones  to  appear  for  the  defendant.  2.  The  plaintiff  was  not 
entitled  to  the  fees  claimed. 

1.  We  have  frequently  decided  that  a  parol  authority  to 
appear  for  a  party  in  a  Justice's  Court  is  sufficient,  and  that 
the  person  offering  to  appear  is  a  competent  witness  to  prove 
his  own  authority.  ( Tullock  v.  Cunningham^  1  Cowen, 
266.) 

2.  The  second  point,  however,  is  the  most  important,  and 
I  am  of  opinion  the  Justice  erred  in  awarding  to  the  consta- 
ble his  fees  on  the  execution  before  he  had  completed  the 
service.  In  Hildreth  v.  Ellice^  (1  Gaines,  192,)  the  Sheriff 
had  levied  on  property  of  the  defendant  sufficient  to  satisfy 
the  execution,  but  before  sale  the  parties  settled,  and  the 
Court  held  the  Sheriff  entitled  to  his  fees.  So  in  Adams  v. 
Hopkins^  (6  John.  Rep.  252,)  where  the  Sheriff  had  arrested 
a  defendant  upon  a  ca.  sa.  and  he  was  afterwards  discharged 
under  the  insolvent  act.  In  the  first  case  it  was  owing  to 
the  plaintiff's  own  act,  that  the  Sheriff  did  not  sell  the  pro- 
perty and  collect  the  money :  in  the  second,  it  was  owing 
to  the  operation  of  law.  The  same  point  was  decided  in 
Boswell  V.  Dinglep,  (4  Mass.  Rep.  413.)  It  is  there  said, 
by  Parsons,  Ch.  J.  "  Could  the  officer  have  found  estate  of 
the  debtor,  he  ought  to  have  levied  his  fees,  and  thus  have 
indemnified  the  defendant"  These  cases  decide  that  the 
officer  is  entitled  to  his  fees,  when  by  the  acts  of  the  plain- 
tifl^  or  the  operation  of  law,  be  is  prevented  from  collecting 
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tte  money.  It  may  be  asked,  what  should  the  constable  have    Albany, 
done?    It  might  be  time  enough  to  answer  that  question,  ^^^^^'  ^^^ 
when  Pixley  sues  Butts  for  not  collecting  the  money,  though       Pixley 
I  am  willing  to  give  my  opinion  upon  it  now.  Bouik 

In  Clerk  v.  Withers,  (2  Ld.  Raym.  1074,)  it  was  decid- 
ed by  Holt,  Ch.  J.  and  the  whole  Court,  that  when  the  She- 
riff has  levied  on  sufficient  goods  of  the  defendant,  the  plain- 
tiff has  no  further  remedy ;  that  the  Sheriff  must  proceed  and 
bring  the  money  into  Court ;  even  if  out  of  office  he  must 
sell  the  goods ;  and  if  he  return  that  the  goods  remain  on 
his  hands  pro  defectu  emptorum,  this  is  no  discharge,  but 
only  an  excuse  to  the  Court,  and  he  miist  still  go  on  and 
8€ll ;  even  without  a  venditioni  exponas.  It  is  said  by  Ld. 
Mansfield,  (Cowp.  406,)  "  The  legal  and  proper  mode  of 
compelling  a  sale  by  the  Sheriff,  when  he  makes  delay  or 
refuses,  is  by  writ  of  venditioni  exponas,  upon  which  he 
must  return  the  money  into  Court."  (3  Campb.  624,  per  Ld. 
Elienborough,  S.  P.)  In  Leader  v.  Danvers,  (1  B.  &  P. 
369,)  the  Court  refused  an  attachment  against  a  Sheriff,  on 
a  return  like  the  one  under  consideration,  to  a  venditioni 
exponas,  and  said,  if  the  plaintiff  was  dissatisfied  with  the 
return,  he  might  set  up  a  purchaser  of  the  goods  himself. 

At  common  law,  therefore,  it  seems  to  be  settled,  that 
either  on  a^./a.  or  ve7id.  exp.  it  is  the  duty  of  the  Sheriff 
to  endeavor,  to  raise  the  money,  by  sale  of  the  goods,  as 
well  after  as  before  the  return  that  the  goods  are  on  hand, 
&c.,  for  want  of  buyers ;  that  such  retiu-n  should  be  made 
when  the  goods  cannot  be  sold  unless  at  a  great  sacrifice ; 
and  if  true  it  excuses  the  officer  from  liability  to  the  plain- 
tiff and  is  not  a  contempt  of  the  Court  in  neglecting  to  obey 
its  process. 

The  conduct  of  constables,  upon  process  from  Justices' 
Courts,  must  be  governed  by  the  same  law  as  that  of  She- 
rifis  upon  process  of  the  higher  Courts,  when  there  is  no  sta- 
tute regulation.  I  am  aware  that  the  statute  requires  the 
constable  to  levy  within  20,.and  to  sell  within  30  days  ;  and 
this  Court  has  decided  that  unless  he  do  so,  he  loses  his  lien. 
(Brown  v.  Hotchkiss,  9  John.  361.  Wylie  v.  Hpde,  13  John. 
249.)  But  these  cases  relate  to  a  contest  between  creditors, 
for  the  property  of  the  same  debtor.    In  such  cases  a  great- 


434  CASES  IN  THE  SUPREME  COURT 

ALB  AN  V,    er  degree  of  strictness  is  required,  in  Sheriffs  on  process 
pctober,  1823.  f^^  ^^  higher  Courts,  than  where  the  question  is  confined 
Keiiey       to  the  parties  upon  the  record.   {Per  Curiam  in  Ldnne7idoU 
Hj^n^      V.  Doe,  14  John.  223.)    In  this  case,  the  constable,  having 
found  sufficient  goods  of  the  defendant,  could  not  have  the 
execution  renewed.    (1  R.  L,  393.     Wickham  v.  Miller,  12 
John.  320.)    He  should,  therefore,  under  the  execution  first 
issued,  have  proceeded  in  due  season  to  a  sale.    If  no  bid- 
ders had  appeared,  he  might  have  postponed  the  sale,  and 
given  notice  to  the  plaintiff  to  attend.    I  am  of  opinion  that 
the  udgment  should  be  reversed. 

Judgment  reversed, 


Kelley  (igainst  Horton  and  Smith. 

Tho*  a  road  On  certiorari  to  a  Justice's  Court.  The  action  was  trespass 
^J^°^'*^  in  the  Court  below,  by  Kelly  against  Horton  <k  Smith,  for 
bighwi^  baa  pulling  down  the  plaintiff's  fence.  Smith,  as  overseer  of 
S^lt;  ir  ri-  highways,  and  Horton,  as  coming  in  his  aid,  justified  this, 
moving  fencei,  and  proved  by  a  witness,  that  he  lieard  the  plaintiff  tell 
der  from  the  Smith,  the  overseer,  that  the  former  would  open  his  fence 
oommMionen,  ^hen  the  latter  wished  to  work  the  road.    Verdict  and  jude- 

or  a  majonty  -      ,       ,   -      ,  *'   ^ 

of  them.  raent  for  the  defendants. 

Nor      have 

JJ^  '  J**^,S      <^'  J-^a^rence,  for  the  plaintiff  in  error. 

which      they 

have  laid  out,      JJ,  Baldwin,  coHtra. 

or  direct  it  to 

rom^ng  fe2^      Curia.    The  testimony  of  the  witness  who  heard  the 
cee,  unta  after  plaintiff  tell  the  overseer  that  he  would  open  his  fence,  when 

60  days  notice 

to  the  owner,  the  latter  wished  to  work  the  road,  seems  to  admit  that  a 
^^^*^*  ^  road  had  been  laid  there ;  but  by  the  39th  section  of  the  act 
And  if  fen-  to  regulate  highways,  (2  K  L.  283,)  the  plaintiff  was  entitled 
^^opeo^a  ^^  ^  ^*^y^  notice  from  the  conunissioners.  or  a  majority  of 
road     newly  them,  to  remove  his  fences ;   and  the  overseer  had  no  right 

oat  raoh  no^  to  opeu  the  road  without  their  orders.   The  verdict  is  against 
tice,  au  per-  |j^^  ^^^  evidence. 

ed  theroin  ara  Judgment  reversed, 

treapaaera 
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ALBANY, 
October,  18S3. 


Smith 

Smith  against  Fenton.  ▼• 

Fenton. 

On  certiorari  to  a  Justice's  Court.  Fenton  sued  Smith,  in  Thoagh  the 
the  Court  below,  and,  after  issue  joined,  the  cause  was  twice  fJJ^  .  ^^^ 
adjourned,  by  consent.  The  second  adjournment  was  under  jonrned  hy 
a  stipulation  of  the  defendant,  that  he  would  not  delay  the  JJ^J^  ^ 
trial  further,  but  would  absolutely  come  to  trial  on  the  17th  joamment  be 
Jan.  1823,  the  last  adjourned  day.  On  that  day  the  parties  ^^S^t^p^ 
appeared,  and  the  defendant  requested  a  further  adjourn-  tiiati«itlwthe 
ment,  offered  security,  and  to  make  oath  of  the  absence  of  the  emme  fli^ 
two  material  witnesses,  who  had  been  subpcenaed  by  him,  JJjymJS  ^^ 
but  did  not  attend ;  that  without  their  testimony  he  could  oome  to  trial 

on  the  fid  a<l- 

not  proceed  to  trial,  as  he  was  advised  by  counsel ;  that  jouraid  ch^ 
one  of  them  had  gone  a  journey ;  that  he  expected  to  pro-  y^tthe  jiwtiee 
cure  their  attendance  in  two  or  three  weeks.  The  Justice  joam  anfai  m 
denied  the  adjournment.    Judgment  for  the  plaintiff,  ^^   ^Jh2r 

■eenrity,    vA 

A.  Gregory,  for  the  plaintiff  in  error,  '^^"SL  a1 

eence  of  mate* 

Clark  A'BirdsalL  contra.  "■!  tettimoiiy, 

Ac,  with  doe 
diligenoe  need 

Curia.    The  spirit  of  the  25  dollar  act,  and  the  adjudi*  to  ofatam  it 
cations  of  this  Court  upon  it,  appear  to  be,  that  the  Jus-  dant  i/enthied 
tice  has  a  discretion  in  granting  adjournments  after  the  first.  V'    ^^  ^*^; 

jOQfllllieDt   Ot 

One  adjournment  the  defendant  may  claim  as  matter  of  coune,       on 
right,  ongivingsecurity.andmakingoathoftheabsenceof  ^Ji^ 
a  material  witness.    Others,  he  may  be  entitled  to  on  show-  cmity ; 
ing  sufficient  cause ;  provided  the  3  months  have  not  ex-  Rhowing  '  "* 


pired.    In  this  case  the  two  first  adjournments  were  by  con-  •*•  ^^^^12 
sent ;  and  though  the  defendant  might  have  been  guilty  of  adjoommeiit, 
a  violation  of  good  faith,  yet  he  offered  to  comply  with  the  J^JJihif  ha4 
lequisitions  of  the  act.    There  had  been  no  laehes  on  his  n«t  expiied. 
part ;  for  he  had  subpoDuaed  his  witnesses  and  they  did  not 
attend.    We  think  the  Justice  ought  to  have  granted  the 
adjournment ;  though  he  seems  to  have  acted  under  the  im« 
prRssion  that  the  defendant's  object  was  delay  and  vexation. 
(EagUu  V.  Coe,  2  John.  Rep.  383.     Tawnsend  v.  Lee,  3  id.  ' 

431«    Powers  v.  Lockwood^  9  id.  133.  Beekman  v.  Wright^ 
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ALBANY,     11  id.  442.   Annin  v.  Chase,  13  id.  462.    Cowen's  Treatifle, 
^^^^^^^^^  ^^^-  606  to  609,  where  all  the  cases  upon  this  head  are  quo- 

Lyon         ted.) 

MuMcm.  Judgment  reversed. 


Wales  against  Hart  &  Dowd. 

Where  a  On  certiorari  to  a  Justice's  Court.  Trover,  in  the  Court 
nedj^^  Uiitf  ^'^^  ^7  Wales  against  Hart  ic  Dowd.  The  defendants 
property  on  pleaded  jointly  the  general  issue ;  and  the  verdict  was  for 
ji^ment bin  *^^  defendants.  The  defence  was  that  the  property  in 
ik  fifcw,  he  question  belonged  to  one  Davis  eigainst  whom  Hart,  as  con- 
donhle  coite ;    Stable,  had  an  execution  by  virtue  whereof  he  levied  upon 

j^**^"^  and  sold  the  property  to  Dowd.  The  Justice  gave  judg- 
ffoed    joinUy  ment  for  the  defendants,  with  double  costs. 

with    another 

Sntiy Y  ^*»h?      "^  Birdsall,  for  the  plaintiff  in  error. 

the  judgment 

Jbe  in  fiivor  ol       Rexford,  contra. 

Curia.  The  defendant.  Hart,  would  have  boen  entitled 
to  his  double  costs,  had  he  pleaded  separately :  but  joining 
with  Dowd,  the  purchaser,  single  costs  only  were  allowable. 
The  judgment  must  be  reversed,  as  to  the  costs. 

Judgment  accordingly. 


Lyon  against  Munson. 

Ifahifh-      On  certiorari  to  a  Justice's  Court.    Debt  in  the  Conrt 
pS'of'»,*S  t«*ow  by  Munson  against  Lyon,  for  the  penalty  imposed  by 

not       opened 

and  worked  within  eii  years  after  the  19th  March,  1813,  it  ceaMs  to  be  a  road ;  though  it 

hed  been  opened  and  worked  before  that  time,  and  within  6  yean  after  it  had  been  laid  out 

Accordingly,  where  a  road  had  been  laid  ont  in  1798,  and  opened  and  worked  within  6 
yean  thereuter ;  but  a  part  of  it  had  been  fenced  up,  and  the  travel  turned  another  way  ibr 
dzyeam  after,  and  including,  the  19th  March,  1813 ;  held,  that  the  part  thui  fenced,  oMied 
to  be  aroad; 

Aad,  oomequ^tttly,  that  an  action  for  the  penalty  of  $5,  within  the  S5lh  leotkni  of  the 
Mt  to  legnkte  highwaye,  would  not  lie  Ibr  continumg  the  fence. 


OF  THE  STATE  OF  NEW  YORK.  4Sg[ 

the  Sth  section  cflihe^  ad  lo  reg^ulate  highwaya^  (2  R.  L.  Albany, 
arO,)  for  obstructing  a  public  highway  in  Oxford,  Chenan-  ^^^^^"^^  ^^- 
go  county.  Plea  the  general  issue.  The  cause  was  tried  Lyon 
by  jury,  Sept  28th,  1822.  The  plaintiff  produced  the  town  Mojmoii. 
leoord  by  which  it  appeared  that  the  road  was  duly  laid  out, 
survey,  in  the  year  1798,  b^inning  at  the  town  line  be- 
Oxford  and  Greene,  and  running  to  Oxford  Tillage. 
B  mppeared  also,  by  the  same  record,  that  an  alteration  was 
made,  June  24th,  1800,  by  two  commissioners  of  highways, 
in  a  part  of  the  road  from  one  point  to  another  sufficiently 
expBcit,  but  without  an  actual  sunrey,  and  the  certificate  of 
altsration  concluded  thus :  "N^  B.  The  road  from  the  place 
cf  beginning  round  by  old  Mr.  Wam's,  is  hereby  make 
tcoAP  The  part  of  the  road  thus  discontinued  is  that  on 
which  the  pretended  obstruction  was  placed  by  the  erection 
cf  m  gate.  William  Betts,  a  witness  on  the  part  of  the 
piaintifi^  proved  that  the  old  road  passed  through  the  farms 
of  the  plaintiff,  of  the  defendant,  and  of  Warn.  That  there 
had  been  fences  across  it  on  all  the  farms  for  a  number  of 
years.  He  understood  the  old  road  was  to  be  discontinued 
when  the  qcw  one  was  laid.  Samuel  Garnsey,  another 
witness,  said  there  was  nothing  in  the  petition  about  discon- 
tinuing the  old  road ;  that  the  north  part  of  this  road,  at  the 
defendant's,  has  had  gates  and  bars,  and  the  south  part  has 
had  fences  across  it  for  17  or  18  years.  This  witness  did  not 
understand  that  the  old  road  was  to  have  been  discontinued. 
Abraham  Hallenback  testified,  that  when  the  new  road  was 
laid,  he  owned  the  farm  now  owned  by  the  plaintiff.  Be* 
fore  he  put  up  the  fences,  he  got  the  copsent  of  his  neighbours. 
The  gates  and  bars  were  put  up  3  or  4  years  after  the  new 
road  was  laid.  The  old  road  has  not  been  woriced  since  the 
new  one  was  laid.    Yerdict  and  judgment  for  the  plaintiff. 

'   H.  FanrfcrZyn,  for  the  plaintiff  in  error. 

« 

J.  Tracy  ^  Thorp ^  contra. 

Curia.  It  is  not  necessary  to  inquire  whether  the  act  of 
the  commissioners,  in  altenng  the  old  road,  be  valid  within 
the  provisions  of  the  law  under  which  they  acted ;  for,  if  it 
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ALBANY,  was  void,  the  23d  section  of  the  act  which  was  passed  Maich 
^^^'  ^^'  19,  1813,  (2  R.  L.  277,)  is,  in  oiir  opinion,  decisive  of  the 
Walker  question.  It  enacts,  "  that  if  any  public  highway  already 
Ametf.  '^i^  ^^^i  ^^  hereafter*  to  be  laid  out,  shall  not  be  opened  and 
worked  within  six  years  after  the  passing  of  this  act,  or  from 
the  time  of  its  being  so  laid  out,  the  same  shall  cease  to  be 
a  public  highway  or  road,  for  any  use,  intent  or  purpose 
whatsoever.^  It  is  said  the  road  was  opened  and  worked, 
within  six  years  after  it  was  laid  out.  But  the  act  is  pros- 
pective. It  speaks  in  the  future  tense.  It  requires  that  the 
road  shall  be  opened  and  worked,  &c. — not,  shall  have 
been  opened  and  worked,  dec.  The  clause,  <^  or  from  the 
time  of  its  being  so  laid  out,"  refers  to  those  roads  only,  to 
be  laid  mit  subsequent  to  the  time  at  which  the  act  passed 
The  road  in  question  has  not  been  worked  within  six  years 
from  that  time.  We  think,  therefore,  it  had  ceased  to  be  a 
road ;  and,  consequently,  that  the  judgment  was  erroneous, 
and  should  be  reversed. 

Judgment  reversed. 


Walker  against  Ames. 

Whef6  6ii«,  On  certiorari  to  a  Justice's  Court.  The  action  was  case 
men  tooJ^]  ^R  the  Court  below,  by  Ames  against  Walker ;  <<  For  that 
hM^  4  .^"  the  defendant  did  fraudulently  obtain  a  judgment,  or  a  cer- 
mAd,  no  actkm  tain  part  thereof)  against  the  present  plaintiff,  to  his  damage 
fiMto^reeorer  jgs."    The  defendant  pleaded  the  former  suit  in  bar,  which 

And     thii  was  overruled  by  the  Justice.    The  fraud  complained  of 

•^^^^^JI^eoTery  ^^i  that  Walker,  in  the  suit  against  Ames,  recovered  on 

be  ftmtidiilttit  ^  Jjqqi^  account,  and  also  on  a  note  given  by  Ames  to 

Walker,  on  settlement  of  the  same  account  for  the  balance 

thereof.    Verdict  and  judgment  for  the  plaintiff. 

J*  Root,  for  the  plaintiff  in  error. 
J.  S.  Sheldon-,  cOnta. 
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The  judgment  must  be  reversed.  This  was  albany, 
overhauling  the  first  judgment,  and  attempting  to  recover  O^^^'^'^ti^ 
back  a  portion  of  it,  on  the  ground  that  it  was  not  due,  BMver 
and  had  been  unconscientiously  recovered.  The  allegation  y„  ETery< 
c^  fraud  does  not  alter  the  nature  of  the  case.  It  is 
substantially  an  action  to  recover  back  money  impro^ 
perly  awarded  by  a  former  judgment ;  and  is  precisely 
the  case  of  Marriott  v.  HamptaUy  (7  T.  K  369.)  In  that 
case^  the  defendant  had  recovered  against  the  plaintiff  for 
goods  sold.  The  plaintiff  had  paid  him  for  these  goods,  and 
taken  his  receipt ;  but  not  being  able  to  find  the  receipt,  at 
the  time  of  the  trial,  judgment  went  against  him  and  he  paid 
the  money  again.  Afterwards,  finding  the  receipt,  he  brought 
his  action  to  recover  it  back.  Lord  Kenyon  says,  *'  if  this 
action  could  be  maintained,  I  know  not  what  cause  of  action 
could  ever  be  at  rest.  After  a  recovery  by  process  of  law, 
there  must  be  an  end  of  litigation  ;  otherwise  there  would 
be  no  security  for  any  person."  The  case  of  Cobb  v.  Cur- 
tisSj  (8  John.  470,)  is  clearly  distinguishable.  There,  the 
action  was  founded  on  an  agreement  to  discontinue  the  first 
suit ;  and  the  Court  go  upon  the  ground,  that  this  agreement 
could  not  have  been  set  up  as  a  defence  to  the  second.  There 
was  nothing  to  prevent  Ames'  showing  upon  the  first  trial, 
that  the  note  included  the  account.  If  he  was  not  prepared 
with  his  proof  it  was  his  misfortune.  There  would,  indeed^ 
he  tio  end  to  UtiffcUioriy  nor  any  security  to  any  person^  if 
actions  like  this  could  be  sustained^ 

Judgment  reversed. 


Beaver  against  Van  Every. 
On  certiorari  to  a  Justice's  Court.    The  Justice  permit-    A  Mjiiee  ^ 

no  judit  to  HP 

ed  one  Heermance  to  appear  for  Yan  Etery,  who  was  the  ^t  i^  dtor- 
plaintiff  below.  When  this  was  objected  to  by  the  defen-  "2„*\i*^ 
danty  the  Justice  stated  that  the  plaintiff^  being  sick  and  un-  JuiowMfo  of 
mUe  to  attend  himself,  had  sent  for  him  the  day  beforehand  ^ •"'^^^ 

Vol.  n.  *^      65 
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ALBANY,    requested  him  to  permit  Heermance  to  appear  for  him  on 
^^^^°*^^'  ^^^'  the  trial.     He  accordingly  admitted  him  without  any  evi- 
BuUard       dence  of  his  authority,  and  gave  judgment  for  the  plaintiiST. 


Spoor. 


Myer  ^  Van  Buren,  for  the  plaintiff  in  error. 

Ruggles  ^  llasbrouck,  contra. 

Curia.  The  Justice  had  no  right  to  decide  from  his 
own  knowledge.  He  should  have  required  the  usual  proof 
of  an  authority  to  appear.  {Burlingham  v.  Deyer^  2  John. 
Rep.  189.     Rosekrans  v.  Van  Antwerp,  4  id.  228.) 

Judgment  reversed. 


BuLLARD  &  Lord  against  Spoor. 

In  an  action  Qn  certiorari  to  a  Justice's  Court.  Spoor  sued  Bullard 
doU^  act,  it  ^  Lord,  in  the  Court  below  under  the  50  dollar  act.  On 
k  too  1^^^  the  parties  appearing,  the  Justice  requested  Lord,  who  was 
to  demand  a  an  infant,  to  nominate  a  guardian  ad  litem^  which  he  de- 
aftw^  juiy  of  clined.  The  plaintiff  then  moved  the  Justice  to  appoint  one 
6  has  been  de-  for  him,  and  he  appointed  John  Doe,  a  fictitious  person,  to 
plaintiff  and  a  be  his  guardian.  Issue  was  then  joined,  and  the  plaintiff 
▼enire  lanied.    demanded  and  had  a  venire  for  a  jury  of  six.    The  cause 

The  jnttice  •*     ^ 

may,  on  baa  was  adjoumed  for  two  dayS;  when  the  parties  appeared,  and 
chidien™^d  ^^e  defendants  then  demanded  a  jury  of  12  men.  This  the 
■ct    ande    a  Justice  overniled,  and  proceeded  to  draw  a  jury  of  six  men. 

joitMT  for    in* 

toxication.  One  of  the  jurors  drawn  was  so  intoxicated  as  to  be  unfit 
party  ^Mt^  ^  serve  ;  and  the  Justice  gratuitously  directed  him  to  stand 
tbia     iiience  aside,  to  which  neither  party  objected.    Verdict  and  judg- 

ooncedes    the  .  *.      .•        i   .   ^./p 

fact  of  intoxi-  ^^^^  fo^  ^^e  plamtiff. 
cation. 

^    im^      -R-  Cossit,  for  the  plaintiffs  in  error. 

jotajr    appoint 

fa^hnt ;      and 

if  tba  faiftst  doea  not  nominate  a  gnardian,  thejuatice  may  appoint  tuch  penon  aa  he  ahall 
ahall  think  proper,  on  tlie  motion  of  the  plaintiff 
Bnt  thia  muat  be  a  real,  not  a  fictitious  peraon. 
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'    Curia.    The  defendants  were  too  late  in  demanding  a    albant, 
jury  of  12  men.    The  demand  should  have  been  made  be-  Oc^ber,  i«a. 
fore  any  venire  had  issued.     {Strong  v.  Beardslej/,  18        Butts 
John.  130.)    The  Justice  was  also  right  in  refusing  to  per-    swutwood. 
mit  a  drunken  man  to  serve  on  the  jury.    The  fact  of  intoxi- 
cation was  conceded,  by  neither  party  objecting  to  his  ex- 
clusion. 

The  cause  of  Mockey  v.  Grrcy,  (2  John.  192,)  settles  the 
principle,  that  a  Justice  has  the  power  of  appointing  a  guar- 
dian ad  litem  for  an  infant ;  and  the  only  question  is, 
whether  such  guardian  must  be  a  real  person,  or  whether 
the  duty  to  appoint  is  mere  matter  of  form,  and  may  be  sat- 
isfied by  the  use  of  a  fictitious  name.  We  think  the  guar- 
dian must  be  a  real  person  ;  (2  Sell.  Pr.  68;  Am.  ed.)  and 
that  for  this  reason  the  judgment  must  be  reversed. 

Judgment  reversed. 


Butts  against  Swartwood. 

On  certiorari  to  a  Justice's  Court.  The  action  was  tro-  q^^  ^^  y^ 
ver,  m  the  Court  below,  by  Swartwood  against  Butts,  for  a  li«7««  >»  th» 
bureau,  which  the  plaintiff  had  bespoken  of  one  Piper,  a  God,  who  wUi 
cabinet  maker.     He  paid  Piper  for  the  bureau  while  at  his  P"«^*>  •""»  '^ 

he         swean 

shop.  Piper  then,  before  it  was  trimmed  and  varnished,  re-  falsely,  k  a 
moved  it  to  his  house,  and  sent  word  to  the  plaintiff  to  come  ^^*®°*''*** 
and  take  it  away,  as  he  feared  it  might  be  taken  on  an  exe-  withia  thM 
cntion  against  him.  The  plaintiff  accordingly  came  to  Pi-  univemaUit,  * 
pefs  took  a  delivery  of  the  bureau,  but  requested  him  to  7*»<>    beiievea 

future  pmiwh- 

let  it  remain  in  his  house,  until  it  was  trimmed,  and  until  ment  not  to  be 
the  plaintiff  could  come  with  a  sleigh  for  it.    It  was  accord-  ^^"J^nJ'^jt* 
ingly  left  at  Piper's  house,  where  the  defendant,  who  was  new. 
a  constable,  levied  upon  it  as  Piper's  property,  under  a  regu-  ^^    *  of%ro- 
lar  execution  which  he  had  against  him,  and  afterwards  Y^^T*  ?"  ■^•» 

u     only    one 

sold  it,  though  P.  offered  to  turn  out  other  property.    Both  circnnwtance 
Piper  and  the  plaintiff  gave  the  defendant  notice  that  the  bu-  JJl^mj^'J^dmaT 
reau  was  the  plaintiff's,  who  forbade  the  sale.    The  cause  be  explained. 
was  tried  by  jury. 
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Ai^BANY,        The  plaintiff  proved  his  case  by  Piper,  who  was  objected 
^^^^'^*^*  ^^^  to  as  incompeteni,  on  the  gronnd  of  his  infidelity.  A  witness 
Bott0       testified  that  he  had  heard  him  frequently  declare,  *-  that  he 
^wvivQiNl    ^^^  ^^^  believe  in  the  Bible  more  than  any  other  history : 
and  that  he  would  as  soon  swear  by  the  uplifted  hand  as 
upon  the  book :  but  he  at  the  same  time  declared  that  he 
believed  in  the  Deity,  and  in  the  doctrine  of  universal  sal- 
vation ;  and  that  he  considered  some  pEurt  of  the  Bible  as 
the  word  of  God." 

The  Justice  decided  that  he  was  a  competent  witness,  and 
he  was  sworn  and  examined  accordingly. 

G.  C  Edwards,  for  the  plaintiff  in  error, 

E.  Dana^  contra. 

Curia,  per  Sutherland,  J.  Two  questions  are  present- 
ed :  1.  Was  Piper  a  competent  witness  ?  2.  Was  the  sale 
from  him  to  Swartwood  fraudulent,  as  being  intended  to  de- 
feat the  execution  in  the  hands  of  Butts  ? 

The  proper  test  of  a  witoess'  competency  on  the  ground 
of  his  religious  principles,  is,  <<  whether  he  believes  in  the 
existence  of  a  God  who  will  punish  him  if  he  swears  false- 
ly," {Omickund  v.  Barker,  Willes,  549.  Jojckson  v.  Orid- 
ley^  18  John.  98.)  There  is  no  evidence  in  this  case,  to  show 
what  precise  creed  is  embraced  in  the  doctrine  of  universal 
salvation.  But  I  do  not  understand  all  those  who  hold  that 
doctrine,  to  deny  all  future  punishment.  Some  only  deny 
the  duration  of  those  punishments  to  be  eternal.  If  this  is 
a  true  exposition  of  their  faith,  then  the  witness  comes  with- 
in the  rule.  For  aught  that  appears  he  believed  in  the 
existence  of  a  God  and  a  future  state  of  rewards  and  pim- 
ifhments.    He  was,  therefore  proiierly  admitted.(a) 

(a)  In  Mmio  oountiei  of  thii  ataie,  there  «re  many  peraonfl  bekmsinf 
to  that  claa  of  nniremlMta  who  deny  any  future  puniriiment  of  tho  wick- 
ed, after  thii  life.  In  the  Courte  of  Common  Pleaa  and  at  Niai  Priw,  in 
thoM  oountiei,  the  qoeitioni  aa  to  their  adroimbility  aa  witneaeea,  haa  heen 
flpequently  agitated ;  but  haa  never  been  diatinctly  brought  before  the  S«- 
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The  sale  was  not  fraudulent.    Piper  swears  expressly    albant, 
.tfiit  he  had  other  property  sufficiont  to  satisfy  the  execution  ^*^*^'^^^ 

MptUB 

pNBM  Cooit  for  ita  decinon.    The  foUowtng^  report  of  a  caie  of  that  kind  it     BTrartwiMrf. 
ftom  the  manuecript  notes  of  the  Circiiit  Jndge. 

'*Tiis  PsopLi  agaimt  Zbeubbabbl  Mattbbon. 

Tm  defendant  was  mdicted  for  peijory.  On  the  trial,  at  the  Coozt  of 
Oyer  and  Terminer  in  Oteego  county,  in  Joly,  1834,  Raymond  Williama, 
Hm  praeeentor,  wai  called  as  a  witne«  on  behalf  of  the  people  and  was  oh* 
Jaotod  to,  aa  incompetent,  on  the  ground  of  hit  infidelity.  A  witnevt  fer 
the  defendant,  teatified  that  he  bad  frequently  beard  the  praeecutor  dedara, 
thai  he  did  not  believe  tji  any  future  puni$ktu§tU,  after  thie  life. 

The  question,  aa  to  the  admiaiibility  of  the  witneaa,  waa  argued  by  the 
for  the  defendant  and  by  the  publio  profecutor. 


Wai^woeth,  Circuit  Judge,  delivered  the  opinion  of  the  Court.  It  is  a  le- 
gal presumption,  that  every  person  bom  and  educated  in  a  christian  country, 
and  who  has  arrived  at  years  of  discretion,  is  a  competent  witness,  imtil  the 
eontrary  is  shown.  It  is,  therefore,  incumbent  on  the  party  objecting  to  snoh 
a  witness,  to  show  by  clear  and  satiafectory  proof  that  he  is  incompetent 
Without  such  proof  it  will  not  be  presumed  that  such  a  witness  diidieUeYes 
in  the  exbtence  of  a  God,  or  in  that  attribute  of  Divine  justice  which  wOI, 
sooner  or  later,  ensure  the  punishment  of  the  guilty. 

I  apprehend  the  true  test  of  the  competency  of  a  witness  to  be  thb :  has 
the  obligation  of  an  oath  any  binding  tie  upon  his  conscience  7  Or  in  other 
wofds ;  does  the  witness  believe  in  the  existence  of  a  God  who  will  punish 
his  perjury  7  If  he  swears  falsely,  does  he  believe  he  will  be  punished  by 
an  overruling  Providence,  either  in  this  world  or  in  the  worid  to  come  7  If 
he  does  not  believe  in  the  existence  of  a  God ;  or  if  he  believes  in  no  pun- 
ishment except  by  human  laws,  no  obligation  or  tie  can  have  any  binding 
ferce  upon  his  conscience.  But  if  he  believes  that  he  will  be  punished  by 
his  God  even  in  this  worid,  if  he  swears  falsely,  there  is  a  binding  tie  upon 
the  conscience  of  the  witness  and  he  must  be  sworn  ;  and  the  strength  or 
weakness  of  that  tie  is  only  proper  to  be  taken  into  consideration  in  deoid- 
faig  upon  the  degree  of  credit  which  is  to  be  given  to  his  testimony.  It  la  a 
question  aa  to  hia  credibility  and  not  aa  to  his  competency. 

I  am  aware  that,  in  the  caae  of  Gridley,  the  late  Chief  Juatioe  Spencer 
lays  down  the  law  as  cleariy  settled,  that  a  witness  must  believe  in  a  state 
of  rewards  and  punishments  in  the  world  to  come,  or  he  is  incompete  I. 
If  the  question  had  been  directly  before  the  Court,  in  that  ease,  I  should 
eonsider  this  Court  bound  by  the  opmion  of  the  Chief  Justice,  aa  being 
the  deciaion  of  a  higher  tribunal,  on  thia  preciae  question.  But,  In  thai 
ease,  the  witness  bad  declared  his  total  disbelief  in  the  exlstenoe  of  a  Su- 
preme Being.  He  believed  in  no  punishment  by  an  overrulmg  nrovideaee 
.in  this  life  ;  and  he  believed  that  at  death  he  would  perish  with  the  bnttesi 
niiere  could  be  no  binding  tie  upon  the  conscience  of  such  a  witness,  Ihr 
be  had  no  conscience.  He  considered  himself,  and  was  in  fact,  no  better 
than  a  beast    That  part  of  the  opinion  of  Ch.  J.  Spencer  which  relates  to 
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ALBANY,    which  he  offered  to  turn  out  and  which  Butts  leftued  to 

^""''^'         take,  and  no  attempt  was  made  at  the  trial  to  contradict  H^m 
Biftti 

puniihineiita  in  another  world  was,  therefore,  an  obiter  dictum  ;  and  whoUy 
tumeceflsary  to  the  decision  of  the  cause  then  before  the  Court, 

I  should,  notwithstanding,  pay  great  deference  to  this  opinion,  aa  coming 
from  tiie  pen  of  such  an  able  jurist,  was  I  not  satisfied  he  had  fallen  into 
the  tame  error  with  many  of  the  English  writen,  m  relation  to  this  qnes- 
tkm. 

The  fbmidation  of  all  the  error  on  this  subject,  both  in  this  ooimtry  and 
Sn  England,  was  the  misreporting  of  the  opinion  of  Chief  Justice  WUIcs 
M  dellTered  in  the  case  of  Omiekund  v.  Barker,  in  February,  1745.  This 
case  was  firrt  reported  by  Atkyns,  m  1765.  In  that  report  Ch.  J.  ^^Ilet 
It  made  to  say,  *'  I  am  clearly  of  opmion  that  if  they  do  not  belieTe  in  a 
God  OT  future  rewards  and  punishments,  they  ought  not  to  be  •Hnr^jt^^  as 
witnesses  "  And  this  expression  as  reported  by  Atkyns  is  referred  to  by 
most  of  the  English  writers  in  relation  to  this  question.  But  Willes,  in  re- 
ality, did  not  say  any  such  thing ;  but  on  the  contrary  expressly  declared 
that,  in  his  opinion,  an  infidel  who  believes  a  God  and  that  he  will  re- 
ward and  punish  in  this  world,  but  disbelieves  a  future  state,  may  be  a  wit- 
ness; His  opinion  in  Omichund  v.  Barker,  was  drawn  out  at  length  by 
hiiDself,  and  was  left  among  bis  other  manuscript  decisions;  but  it  was  not 
published  till  1799,  more  than  fifty  years  after  it  was  delivered,  when  Willes* 
Btfports  were  collected  from  the  manuscripts  of  that  learned  Judge,  by  Mr. 
Charles  Dnmford. 

In  the  opinion  as  written  by  himself,  and  correctly  reported  by  Duniford 
in  Willes'  Reports,  he  says,  "  I  am  clearly  of  opinion  that  such  infidels,  if 
<any  such  there  be)  who  either  do  not  believe  a  Grod,  or  if  they  do,  do  not 
think  that  he  will  either  reward  or  punish  them  in  thie  world  or  in  the  next, 
oannot  be  witnesses  in  any  case,  nor  under  any  circumstances ;  for  this 
|ilain  reason,  because  an  oath  cannot  possibly  be  any  tie  or  obligatioa 
upon  them."  It  is  somewhat  remarkable  that  the  rule  of  exclusion  as  laid 
4k>wn  by  Ch.  J.  Spencer  in  Gridley's  case,  is  in  the  very  language  of  Willes, 
except  the  leavuig  out  of  the  words,  "  in  this  world  or  in  the  next,"  and 
substituting  therefor,  "  in  the  world  to  come.*'  To  show  that  if  there  is  any 
tie  upon  the  conscience  of  the  witness  his  infidelity  goes  to  his  credit,  and 
not  to  his  competency,  in  another  part  of  his  opinion  Ch.  J.  Willes  says-^ 
'*  Suppose  an  infidel  who  believes  a  God  and  that  he  will  reward  or  punish 
him  tfli  thie  world,  but  does  not  believe  a  future  state,  be  examined  on  oath, 
«s  /  think  he  may;  and  on  the  other  side  to  contradict  him  a  christian  is  ex- 
amined who  believes  a  future  state  and  that  he  shall  be  punished  in  the  nest 
world  Of  well  ae  in  thie,  if  he  does  not  swear  to  the  truth ;  I  think  that  tha 
jnme  credit  ought  not  to  be  given  to  the  infidel  as  to  the  christian,  becanst 
he  is  plainly  not  under  so  strong  an  obligation." 

Such  I  understand  to  be  the  common  law  of  England  as  it  existed  at  tbs 
■lime  of  our  revolution ;  and  which,  by  the  constitution,  is  made  the  law  fljf 
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The  purchase  of  S wartwood,  thereforei  could  not  have  been    Albany, 
with  intent  to  defeat  the  execution.    The  question  of  fraud  o^obw^^i^^ 

Butte 

▼. 

this  ttate.    And  this  w  not  a  hasty  opinion  fonned  during  the  trial  of  thiitf     Swartwood. 
canae,  hat  from  having  ezamiaed  the  subject  heretofore.     In  this  opinbn  I 
beliere  alao  I  am  supported  by  most  if  not  all  of  the  Circuit  Judges. 

There  is  nothing,  in  the  case  before  the  Court,  to  show  that  the  creed  of 
tliii  witness  is  materially  variant  from  that  of  a  considerable  class  of  the  uni- 
Ttnalians,  who  believe  in  the  existence  of  a  God,  in  the  authenticity  of  the 
■oriptniefl,  and  in  the  divinity  of  the  Saviour,  but  deny  that  there  is  any  pun- 
ishment for  the  wicked,  after  this  life.  Until  the  contrary  is  shown,  we  are 
bonnd  to  presume  he  believes  in  the  existence  of  a  Grod,  who  will  punish  the 
wicked,  in  thU  life.  In  the  view  I  have  taken  of  the  subject,  this  would 
reader  him  a  competent  witness  ;  and  as  I  have  before  observed,  if  his  creed 
is  any  worse  than  this  it  is  incumbent  on  the  defendant  to  show  that  fact 
And  however  much  I  may  regret  the  existence  of  a  creed  which  may  jeo- 
pardize the  future  happiness  of  ite  possessor,  the  roles  of  law  and  righte  of 
eenscience  must  not  be  infringed.  The  witness  must  therefore  be  sworn, 
and  the  jnry  are  the  proper  judges  of  his  credibility. 

E.  B.  Morehouse,  (Diet  Att*y)  for  the  People. 

8.  Starkweather,  counsel  for  defendant.*' 

The  opinion  of  Ch.  J.  Willes,  as  reported  by  Dunford,  is  remarked  by  the 
leporter  as  having  been  taken  from  the  original  manuscript  and  in  the  Chief 
Jwtice's  own  words.  See  the  preface  to  Willes'  Reporto,  and  the  opinion 
•Ml  length  oommencing  at  the  540th  page.  The  case  in  M'Nally  is  evidently 
eopied  from  the  report  of  the  case  by  Atkyns ;  and  Wooddeson  refers  to  the 
mmb  report.    (3  Wood.  379.) 

Lord  Chancellor  Hardwick  says  "  all  that  is  necessary  to  the  validity  of 
an  oath  is  an  appeal  to  the  Supreme  Being  as  thinking  him  the  rewarder  of 
truth  and  the  avenger  of  falsehood.     (1  Atkyns,  48.) 

In  that  valuable  work,  entitled,  Introduction  to  the  law  relative  to  tridU 

tU  Nioi  Priuo;  compiled  by  Mr.  Bathurst,  (afterwards  Lord  Apsley,)  and 

republished,  by  the  late  Mr.  Justice  Buller,  in  1772,  the  law  is  thus  laid 

down :    "  Infidels  cannot  be  witnesses  ;  i.  e.  such  who  profess  no  religion 

that  can  bind  their  consciences  to  speak  truth.    But  when  any  person  pro* 

a  religion  that  will  be  a  tie  upon  him,  he  shall  be  admitted  as  a  wit* 

I,  and  sworn  accordmg  to  the  ceremonies  of  his  own  religion.    (Bul- 

]er*s  N.  P.  392.)    Professor  Wooddeson,  speaking  of  the  case  of  Omiehund 

V.  Barker,  says,  "  two  of  the  learned  Judges  expressed  themselves,  cleariy, 

'  of  ophiion  flliit  a  professed  atheiot  coold  not  be  a  witness."    And  the  pro- 

-ftssor  thereupon  adds,  "  the  ease  of  men  wholly  without  religkm  (if  any  sncb 

there  be)  may  justly  be  thought  a  reasonable  and  lawful  objection  to  bear- 

hig  testimony  in  any  cause  or  trial  whatsoever.     And  this  we  may  set 

'down  as  the  first  general  exelumouf  ftmuk  giving  evidence  known  to  onr 

Iftws."    (3  Wood.  383.)    In  1818,  the  Snpreme  Cooft  of  Bfaanehawtti  d»» 
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ALBANY,    d^nds  upon  the  motive.    The  non-delivery  of  the  bureau 
October,  1823.  jg  ^j^jy  q^q  circumstauce  in  proof  of  fraud ;  and  it  is  ao- 
Tuttle       counted  for.    {Beals  v.  Chiernsef/,  8  John.  446.   Wickham 
uLt       ▼•  ^*««^»  12  John.  320.) 

Judgment  affirmed. 

cided  that  the  disbelief  of  a  witness,  in  a  future  tiate  of  exUtenee,  went  only 
to  his  credibility  and  not  to  his  competency.  (Hunteom  t.  Hun9eoM,  15 
BCaas.  Rep.  184.  The  Bapreme  Conzt  of  Errois  In  Conneoticiit,  in  1809,  de- 
cided, that  a  witness  toko  did  not  believe  in  the  obligation  of  an  oath  and  a 
fiitnre  state  of  rewards  and  punishments,  or  any  accountability  after  death 
for  his  conduct,  was  by  law  excluded  from  being  a  witness.  That  it  would 
be  idle  to  administer  an  oath  to  a  person  who  disregarded  its  obligation.  But 
that  cTery  perM>n  who  beheres  in  the  obBgation  of  an  oath,  whaterer  may 
be  his  religious  creed,  whether  Christian,  Mahomedan  or  Phgan,  or  whether 
be  disbeUeyes  them  all,  may  testify  in  a  Court  of  Justice,  being  sworn  ae* 
oording  to  that  form  of  oath  which,  according  to  his  creed,  he  holds  to  be 
obligatory.    {Curtio  t.  Strongt  4  Day's  R^  55.) 

By  the  *'  act  eoneenUng  oatka,**  ^1  R.  L.  386,  s.  15,)  any  person  haTing 
eonsoientioiis  scruples  as  to  the  mode  of  administering  an  oath,  on  the  gos- 
pels,  may,  with  his  hand  uplifted,  swear  by  the  cYer-liying  God,  and  shall 
not  be  compelled  to  lay  his  hand  on  or  kiss  the  gospels. 

I  am  not  aware  that  there  is  any  case,  either  in  this  country  or  in  England, 
where  it  has  been  expressly  decided  that  a  disbelief  in  a  ftitare  state  of  re- 
wards and  punishments  was,  alone,  suiBdent  to  exclude  a  witneii. 

See  further  on  this  subject,  as  to  the  oompeteney  of  witnewes,  on  tha 
greond  of  infidelity,  and  as  to  the  manner  of  preying  it,  Phlllipa*  EridoM** 
16  to  30 ;  i>eiiii  t.  Vaneleve^  (2  South.  Rep.  653 ;)  and  the  opinion  of  tlM 
Judges,  in  the  Queen's  ease,  (2  Broderip  &  Bingham,  384.) 


TuTTLB  against  Hunt. 

J^  pWn-      On  certiorari  to  a  Justice's  Court.    The  action  was  tio- 
tioa'k     oowt  ver,  in  the  Ck)urt  below,  by  Hunt  against  Tuttle,  for  a  quan- 


his 


tity  oi  wheat,  which  the  jdaintiff  claimed  to  haveJevied  up- 
•Mier   where  on«  as  a  constable,  under  an  execution.    The  suit  was  com- 

lieishlnelfa       ' 


spadally  depstod  for  the  purme. 

AMmAHhtm  ffMsBM  of  a  fMufaitlff *•  deoUration  in  his  own  tumt,  if  objected  to,  is  lulal  m 
^^M^  tht  ea«t  bskw  dinct  tht  jury  to  disregard  it 
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menced  by  summons,  which  was  served  by  the  {^laiiltiff    ALfeANT, 
himself,  and  returned  thus :  "  Personally  served,  August  ^^^^'''  ^^' 
29th,  1822."    Both  the  service  and  return  were  objected  to       Keywet 
as  insufficient,  but  the  objection  was  overruled.    Issue  being       shnfer. 
joined)  the  cause  was  tried  by  jury  ;  and  on  the  trial,  the 
Justice  allowed  the  plaintiff  s  declaration,  that  he  had  levied 
upon  the  wheat,  to  be  given  in  evidence,  tho'  objected  to, 
but  after  the  evidence  was  given,  he  directed  the  jury  not  to 
regard  it. 

R,  Clos^ti,  for  the  plaintiff  in  errdn 

£L  Baldwin^  contrai 

Cfuria.  The  service  of  the  iumnlonfe  by  the  plaintiff  hitn- 
self  was  good.  The  rule  adopted  in  Bonnet  v.  Puller,  (4 
John.  Rep.  486,)  is  this :  that  where  no  bail  is  exacted  the 
Sheriff  may  serve  a  capias  in  his  own  favor  ;  and  any 
other  plaintiff  may,  under  similar  circumstances^  be  depu- 
ted to  serve  his  own  process;  The  return  was  sufficient; 
{Legg  V.  Stillman  et  al.  ante,  418.)  But  the  error  in  ad-» 
mitting  proof  of  the  plaintiff's  declaration  is  fatal,  though 
the  Jusice  directed  the  jUry  to  disregard  it.  {Penfield  Vj 
CarpenteTy  13  John.  350.) 

Judgment  reversed. 


Keyser  against  Sua^eA. 

On  certiorari  to  a  Justice's  Court;  Shafer  declared  against    a  dediLhuioii 
Keyser  in  the  Court  below,  thus :  "  Plaintiff  declares  against  ^^^*^  ^ 
^e  defendant  for  one  barrel  of  salt,  $5  ;  one  note  of  hand —  munpmt  in  « 
bal.  of  accounts  for  different  kinds  of  Uquors— claims  $50."  i°^**ori^ 
To  this  declaration  the  defendant  interposed  a  general  ^*^^  demur- 
demurrer.    The  plaintiff  then  discontinued,  or  entefed  a  oontalnnSther 
nolle  prosequi,  as  to  all  the  causes  of  action  exci^pt  the  ac-  ^^^^[^ijJJJj 
count  for  the   salt,  and  joined   in  demurrer.    Judgment  to  i»y. 
for  the  plaintiff.    The  defendant  contefndedj  in  the  Court 
below,  that  the  declaratioU  was  bad,  because  it  contained 
neither  time  nor  place,  nor  any  request  to  pay  for  the  salt 

YoL.  11.  56 
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ALBANY, 
Ootober,  1823. 


Roberts 
Morgan. 


D.  F.  S<iciaj  for  the  plainti£f  in  error. 

A.  Haringy  contra. 

Cfuria*    The  judgment  must  be  affirmed. 

Judgment  affirmed.(a) 

<,a)  In  Timmerman  ▼.  Morrimmt  (14  John.  369,)  objectiona  nmilar  to  thoM 
ovornil«d  here,  were  allowed  upon  tpeeial  demorrer. 


n  an  action 
upon  a  ,war- 
ranty  m  a 
chattel,  it  is 
not  neceaiary 
to  prove  that 
the  word  war- 
rant waa  need. 
Any  affirma- 
tion amount- 
ing to  a  war- 
ranty is  suffi- 
cient 


Roberts  against  Morgan. 

On  certiorari  to  a  Justice's  Court.  Assumpsit  by  Morgan 
against  Roberts,  in  the  Court  below,  on  a  warranty  of  a 
horse  upon  an  exchange  of  horses;  and  one  question  was, 
whether  a  warranty  was  proved.  The  plaintiff  told  the  de- 
fendant that  he  would  not  exchange,  unless  the  defendant 
would  warrant  the  horse  to  be  sound,  to  which  the  defendant 
answered,  "  he  is  a  sound  horse  except  the  bunch  on  his  leg." 
The  plaintiff  gave  proof  tending  to  show  that  the  horse 
had  the  glanders.    Verdict  and  judgment  for  the  plaintiff. 

W.  Crafts  for  the  plaintiff  in  error. 

J.  Ruger,  contra. 

Savage,  Ch.  J.  in  deUvering  the  opinion  of  the  Court, 
said  there  was  no  necessity  to  show  that  the  word  warrarU 
waa  made  use  of.  Any  affirmation  amounting  to  it  is  suffi- 
cient 

Judgment  affirmed. 
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OP  THC 


STATE  OF  NEW  YORK, 

Dl  WEMKOAMY  TSUI,    1824,  IN  THB  roftTT-BIOHTH  TEAK  OP  OVB 

UfDBPKNDKNCB. 


ScHERMERHORN  aud  Clute  ogaitist  Miller  and  wife. 

In  partition.   Schermerhorn  and  Clute,  and  Maria  the  wife    Right  of  ten- 
of  Miller,  were  seised  in  fee  as  tenants  in  common  in  equal  jntbythecur. 

'  ^         tesy      imitate 

shares  of  a  house  and  lot  in  the  city  of  Schenectady.  Miller  sold  on  ezecu- 
had  issue  by  his  wife,  bom  alive.  Proceedings  were  then  **°£L  ^i^  ^, 
commenced  in  partition,  and  this  Court  ordered  a  sale  of  fin  of  the  wife 

in  fee»  of  one 

the  premises  by  the  commissioners  pursuant  to  the  act,  (1  undivided 
R.  L.  510,  s.  6,)  and  on  the  25th  day  of  December,  1823,  the  ^eSlin^ei^- 
premises  were  sold  to  Resolved  Given,  for  $344  50.  Before  bcb,  and  the 
this,  on  the  26th  July,  1823,  Given  had  purchased  all  the  ^e.*'uie  hlll- 
interest  of  Miller,  at  a  Sherifl''s  sale  upon  execution,  and  ^^•^  became 
taken  a  certificate  as  required  by  statute,  (sess.  43,  ch.  184,  cttftwy  mtti! 
8. 1.)    And  now,  (on  proof,  by  affidavit,  that  notice  of  the  ff  *  *?*"  ^ 

'  J  V        r        7     /  J  interest      waa 

motion  had  been  given  to  Miller,)  aoid  to  R.  6. 

on  ezeca- 
tion :  then  the 
whole  promisee  were  sold  to  R.  6.  under  the  statute  of  partition.  On  application  by  R. 
O.  before  the  expiration  of  fifteen  months  from  the  first  sale,  the  court  ordered  one-third  of 
the  proceeds  of  the  sale  to  be  put  at  interest  by  the  clerk,  to  be  disposed  of  by  the  court, 
at  the  expiration  of  the  fifteen  months,  according  to  the  rights  of  the  parties  at  that 
time. 
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A.  C,  Paige,  moved  for  a  rule,  that  the  commissioners 
pay  one-third  of  the  $344  50  to  the  Clerk,  to  be  put  at  in- 
terest dining  the  life  of  Milter,  for  the  benefit  of  Qiven,  the 
purchaser. 

Curia.  This  application  is  warranted  by  the  14th  section 
for  the  act  for  the  partition  of  lands.  (1  R.  L.  513.)  By  the 
iparriage  and  birth  of  the  child,  Miller  became  tenant  by  the 
curtesy  initiate  ;  and  by  the  sale  upon  the  executbn,  Given 
succeeded  to  his  rights,  and  would  be  entitled,  under  the 
statute  of  partition,  to  the  interest  during  Miller's  life  ;  but 
the  period  for  redemption  has  not  expired,  and  we  cannot 
grant  the  rule  as  appUed  for.  Let  one-third  of  the  proceeds 
of  the  sale  by  the  commissioners  be  paid  to  the  Clerk  and  be 
put  at  interest,  which  we  will  dispose  of,  on  further  applica- 
tion, when  the  period  for  redemption  has  expired,  according 
\q  the  rights  of  the  parties  at  that  time. 

Rule  accordingly. 


It  if  nol  e«pn- 
tid,  thftt  affi- 
dftTlt  for  a  cer- 
tiorari to  a  jut- 
tjee'a  oonrt, 
■lata  the  Ter- 
diet  or  judg- 
ment 

The  omiaaioii 
may  be  auppli- 
ed  liy  an  uB- 
davit  made  af- 
ter the  thirty 
daja. 

The90d%Vi, 
within  wfalch 
the  affidayit  b 
to  be  laid  be- 
fore the  jodfe 
for  allowanee 
are  eoin|iiited 
from  the  time 
of  making  tlie 
affidaTit 


Philips  against  Brainard. 

J.  A.  Spencer,  moved  to  set  aside  a  writ  o[  certiorari  to 
a  Justice's  Court.  The  affidavit,  on  which  the  certiorari 
was  founded,  detailed  the  facts  so  as  to  exhibit  the  errors  re- 
lied upon,  but  omitted  to  state  the  verdict  or  judgment.  The 
jurat  was  dated  August  9th,  1823,  and  on  the  4tli  November 
thereafter  the  defendant  below  made  another  affidavit  sta- 
ting the  verdict  and  judgment,  and  the  certiorari  was  laid 
before  the  Hon.  N.  Williams,  Circuit  Judge,  and  al- 
lowed  on  that  day.  Judgment  was,  in  fact,  rendered  J  uly  1 1, 
1823. 

Spencer  made  two  points  :  1.  That  the  affidavit  showing 
the  verdict  and  judgment,  though  of  the  substance  of  the 
affidavit  on  which  the  certiorari  was  allowed,  was  not  made 
within  80  days ;  and  2.  That  the  affidavit  was  not  laid  be- 
fore the  Circuit  Judge  within  90  days  after  the  judgment.  He 
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eited  Dickson  v.  Selye,  (6  John.  Rep.  326,)  and  Clark  v. 
Idmwrence.  (1  Cowen,  48,)  and  1  R.  L.  396. 

J.  Plait,  contra,  said,  the  verdict  and  judgment  are  not  a 
material  part  of  the  proceedings.  The  17th  section  of  the 
act»  (1  R.  L.  396,)  provides,  that  the  party  applying  for  the 
certiorari  shall,  within  30  days  after  the  judgment,  make 
affidavit,  satisfying  the  officer  who  allows  the  writ,  that  there 
is  reasonable  cause  for  granting  it,  for  error  in  the  judg* 
ment,  which  shall  be  specified  in  the  affidavit ;  and  within 
90  day^  thereafter  cause  the  affidavit  to  be  presented  to  the 
officer.  Where  the  affidavit  discloses  material,  errors  in  the 
pleadings  or  proofs,  the  legislature  never  could  have  intend- 
ed that  the  mere  formal  statement  of  the  verdict  or  judgment 
rilould  be  essential.  There  is  no  use  in  such  a  Statement, 
-The  very  application  for  a  certiorari  is  an  averment  that 
fliere  is  a  judgment  of  some  sort.  If  at  all  material  the  6th 
4>f  Johnson's  Reports,  cited  on  the  other  side,  presents  a  class 
of  cases,  in  which  the  present  is  included,  allowing  a  snp- 
jdemental  affidavit,  to  supply  the  defect,  after  the  thirty  days. 
The  90  days  are  to  be  computed  from  the  time  of  taking  the 
affidavit — not  the  rendition  of  the  judgment. 

Curia,  We  are  clearly  with  you  that  the  affidavit  was 
presented  to  the  Judge  in  proper  season.  The  only  ques- 
tion is,  whether  the  supplemental  affidavit  was  admissible. 

Spencer  J  in  reply.  By  the  statute,  the  officer  allowing  the 
certiorari  is  to  be  satisfied  by  affidavit  showing  for  cause  that 
there  is  error  in  the  judgment.  These  are  the  very  terms  of 
the  statute.  The  affidavit  must  necessarily  show  a  judg- 
ment, before  it  can  point  out  the  errors  which  it  contains. 
The  judgment  is  a  part  of  the  merits  on  which  the  writ  is 
founded.  Dickson  v.  Selj/e  settles  this  question.  The  Court 
say,  in  that  case,  that  every  thing  relating  to  the  merits  must 
be  stated  in  the  affidavit  which  is  made  within  the  30  days. 


411 
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T. 

BnttDird. 


Curia.  The  only  question  is,  whether  the  Judge  was 
warranted  in  receiving  the  supplemental  affidavit  We  think 
the  mere  omission  to  state  the  judgment  might  be  supplied 
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ALBANY,    by  an  affidavit  made  after  the  30  days.    There  was  no  er- 
Fek  1823.     y^y  complained  of  in  the  judgment  itself.    The  party  stated 


Jackflon      all  which  he  relied  upon  for  error  within  the  30  days,  which 
1,^       was  a  substantial  compliance  with  the  statute. 

Motion  denied. 


Jackson,  ex  dem.  Prindlk  and  Prindle,  against  Stiles, 

Lytle,  tenant. 

The  teor  in  The  defendant  made  an  affidavit  thus :  '<  l^t  no  actual 
Snlboimd  Jf  ^"ster  of  the  lessors  of  the  above  jdaintiffi  or  either  of  them, 
oonne,  to  mi-  has  been  committed  by  this  deponent ;  and  that  he,  this  de- 
oooMnt'^e,  ponent,  is  advised  by  his  counsel,  and  verily  believes  truly, 
but   only  on  ^|j^t  ^^  ejectment  may  involve  a  question  between  tenants 

application  to  .  •*  '  .  i     /. 

the  court        m  common ;"  and  his  attorneys,  mstead  of  the  common  con- 

•pecUOooMon't  ®®^^  ^^  ^^^  ^P  ^  special  one,  which  after  proceeding  in 
rule  by  tenant  the  usual  form  to  the  words,  "  plead  thereto  not  guilty,"  ran 
andof  rule  for  thus  :  ^'  And  upou  the  trial  of  the  issue  confess  lease  and 
'*to\***  ^^^^  entry,  and  also  ouster  of  the  nominal  plaintifi|  in  case  an  ac- 
tual ouster  of  the  plaintiff's  lessors,  by  the  defendant,  shall 
be  proved  at  the  trial,  but  not  otherwise,  and  insist  upon  the 
title  and  such  actual  ouster  only  ;  otherwise  let  judgment 
be  entered  for  the  plaintiff  against  the  now  defendant  John 
Stiles,  by  default ;  and  if  upou  the  trial  of  the  said  issue, 
the  said  David  (the  tenant,)  shall  not  confess  lease  and  en- 
try, and  also  ouster  upon  the  condition  aforesaid,  whereby 
the  plaintiff  shall  not  be  able  further  to  prosecute  his  bill 
against  the  said  David,  then  no  costs  shall  be  allowed  for 
not  further  prosecuting  the  same,  but  the  said  David  shall 
pay  costs  to  the  said  plaintiff  in  that  case  to  be  taxed.  And 
it  is  further  ordered,  that  if  upon  the  trial  of  the  said  issue  a 
verdict  shall  be  given  for  the  said  David,  or  it  shall  happen 
that  the  plaintiff  shall  not  further  prosecute  his  said  bill,  for 
any  other  cause  than  for  not  confessing  lease  and  entry  and 
also  ouster  subject  to  the  condition  aforesaid,  then,"  &c. 
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The  defendant's  attoraey  signed  this  special  consent  rule 
with  a  duplicate,  and  tendered  it  to  the  plaintiff's  attorney, 
requesting  him  to  join,  at  the  same  time  delivering  to  him  a 
eopy  of  the  above  affidavit,  and  showing  to  him  the  original. 
The  plaintiff's  attorney  refused  to  join  in  the  rule. 

Willardj  now  moved  for  leave  to  enter  into  a  special  con- 
sent rule  as  above  drawn.  He  cited  Adams  on  Ejectment, 
236 ;  Jackson  v.  Denniston^  (4  John.  Rep.  312)  Langen- 
djfck  et  ux.  V.  Burhansy  (11  John.  461,)  2  Archbold,  47.  He 
said  the  lessors  of  the  plaintiff  ought  also  to  pay  the  costs  of 
this  motion  for  not  accepting  the  tenant's  offer  in  the  first 
instance. 

8.  Stevens,  contra,  cited  Oaies  v.  Brydon^  (3  Burr.  1897,) 
Jackson  v.  Lyons^  (18  Jdin.  398,)  and  7  Modem  Rep.  39, 
per  Holt,  Ch.  J. 

Curia.  If  the  plaintiff  was  bound  to  accept  the  special 
consent  rule,  he  doubtless  ought  to  pay  costs.  But  we 
tfiink  he  was  not  bound  to  do  this.  Entering  into  a  special 
consent  rule  is  not  a  matter  of  coiurse,  but  should  be  on  a  spe- 
cial application  to  the  Court ;  especially  where  the  affidavit  is 
80  general  and  loose  as  the  one  which  was  served  upon  the 
plaintiff's  attorney.  We  grant  the  application,  without 
costs. 

• 

The  followiug  rule  was  entered : 

"  On,  &c.  ORDERED,  that  David  L.  Lytle,  the  tenant  ip 
possession  of  the  premises  in  the  dedaration  of  ejectment 
mentioned,  have  leave  to  enter  into  a  special  consent  rui% 
requiring  him  to  confess  lease  and  enirjf  at  the  trial,  but  not 
ouster  also,  unless  an  actual  ouster  of  the  plaintiff 's  lessors, 
or  one  of  them,  by  the  said  David,  shall  be  proved.'' 
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Bojee 

p^n  ^  ^^6  matter  of  Boycej  collector  of  Fort  Ann,  against 

Rui^sELLj  treasurer  of  Washington  county. 

A  town  col.  Streeter  having  an  unliquidated  claim  against  the 
paj  moneys  county  of  Washington,  assigned  it  for  a  valuable  considera- 
wnnty*™  and  ^^^  ^  i^otyi  who  presented  the  claim  to  the  board  of  superyi- 
ehu^  it  in  flors  and  it  was  audited  by  them  at  $193  96.  Doty,  at  the 
the  letter.        some  time,  gave  notice  to  the  county  treasurer  and  the  su- 

^     "^™J*y  pervisors,  that  he  was  the  assignee.    On  the  6th  Jan.  1823, 

treeeiiKr*ietii ' 

mag   to   pay  he  presented  the  account,  as  audited,  to  Boyce,  the  collec- 
money,  with,  ^or  of  Fort  Ann,  who  paid  it,  and  on  the  11th  Feb.  1824,  in 

out   cegee>  m  /  jt  ^  / 

lieUe   to    an  hid  Settlement  with  RUssell,  the  County  treasurer,  claimed 

]l{^Qj^QQ,  to  have  a  credit  of  this  sum.    It  wits  credited  accordingly, 

doee   not   lie  except  76  09,  which  the  treasurer  held  to  answer  a  certain 

when     party 

hae  leme^hy  order  for  that  amount  drawn  on  him  by  Streeter  in  favor  of 
One  Harvey,  on  thd  16th  of  Sept  1820.    On  these  fects, 

WiUdrd  Hioved  fof  a  tnandamus^-to  compell  Russell  to 
credit  the  whole  sum  paid  by  Boyce^ 

Per  Curiam.    The  town  collector  has  no  right  to  pay  oflf 

daimis  upon  the  county  in  this  manner. .     He  must  pay  all 

the  money  which  he  collects  to  the  county  treasurer,  except 

in  those  cases  wherein  he  is  otherwise  directed  by  statute. 

Doty  might  have  had  his  action  against  the  treasurer  had 

he  refused  to  paj  him  without  sufficient  cause.    The  role 

is,  that  when  the  party  has  a  remedy  by  action,  this  Court 

will  not  interfere  by  mandamus.    Boyce  does  not  come  for 

lelief  as  a  public  officer ;    for  he  has  travelled  beyond  tlie 

line  of  his  duty  ;   and  we  must  regard  his  acts  as  those  of 

any  other  individuals 

Motion  denied. 
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The  P«»ple 

The  People  against  BftAOWtiLLi  BndweU. 

Certiorari  to  the  Cotirt  of  O^er  and  Tenninef  of  the  a  ocmrt  of 
oonnty  of  Washington.  The  defendant  was  indicted  in  the  ^^"^i,JJJj 
Court  of  General  Sessions  of  the  Peace,  for  feloniously  be  •^^oonM 
passing  several  counterfeit  bank  billsa  A  Circuit  Court,  j^^  „  ^ . 
and  Court  of  Oyer  and  Terminer,  were  duly  appointed5  to  •""^"^  ^/^' 

soil        ulftt       tL 

he  holden  at  the  Court  house  in  the  town  of  Saleni)  in  niunber  of  thd 
the  county  of  Washington,  on  the  1st  Monday  of  Janu-  ^ZJ^ 
aty,  1824;  on  which  day  Judge  Walworth  appeared,  make  a  qu<f- 
and  opened  the  Circuit  Court,  and  proceeded  to  business  ^^^t  gt  uie 
tfierein ;  but  neither  of  the  county  Judges  arrived  during  r^lJ^H^^ 
diat  day.  On  the  adjournment  of  the  Circuit  Court,  on  And  Aere 
Monday  evening  the  Circuit  Judge  discharged  the  grand  l^^^  ^ 
jury,  on  the  supposition  that  the  Oyer  and  Terminer  could  the  Uiiid  day 
not  be  adjourned  by  him,  or  be  opened  on  a  subsequent  dayi  andthen!^- 
On  Wednesday,  Wendell  and  SprAgue,  two  of  the  CoUn-^  ed   the   oyer 

and    terminer 

ty  Judges,  appeared  and  took  their  seats ;  and  the  Oyer  and  conyicted 
ud  Terminer  Was  then  opened,  for  the  first  time*    The  pri-  J^^  ^SS^^ 
Boner  pleaded  not  guilty ;  and,  on  trial,  the  jury  found  a  ver-  proceeing 
diet  of  guilty.    The  counsel  for  the  prisoner  then  moved  in  jlUdieei 
arrest  of  judgment,  on  the  ground  that  the  Court  was  if-  ^^  '*^"^' 
i^gularly  holden,  and  had  no  power  to  try  him.    A  majori'  ordered  a  rai«i 
ty  of  the  Court  of  Oyer  and  Terminer  decided  the  proceed-  ^^^^^^^^ 
ings  were  regular,  but  at  the  suggestion  of  the  Cirtjuit  Judge,  a«  to  firiNreni 
who  dissented  from  that  opinion,  they  suspended  the  judg-  ^^a  iea  iSr 
Inent  and  directed  the  District  Attorney  td  remove  the  re*  ^^^^u^  «»•' 
cord  into  this  Court,  to  the  end  that  the  question  might  be 
determined  here* 

J,  B.  Lathrop^  District  Attorney.  The  number  of  Judges 
necessary  to  constitute  a  Court  of  Oyer  and  Terminer,  did 
not  arrive  till  Wednesday ;  and  the  only  question  is,  whe- 
ther the  Bench  of  that  Court  must  be  full  at  the  precise  day 
appointed  for  holding  the  Court ;  of  Whether  it  be  sufficient 
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if  SO  at  a  subsequent  day  during  the  Circuit.  The  statute 
provides,  that  if  the  Circuit  Judge  shall  not  arrive  at  tlie 
day  appointed,  before  4  o'clock  P.  M.  the  Sheriff  or  Clerk 
may  adjourn  to  9  o'clock  A.  M.  of  the  next  day,  and  at  any 
time  before  8  P.  M.  of  the  2d  day,  the  Circuit  Judge  may 
open  his  Circuit,  and  a  quorum  of  the  Oyer  and  Terminer 
may  open  that  Court ;  (sess.  46,  c.  182,  s.  8, 1  R.  L.  337.) 
The  6th  section  of  the  act  concerning  the  Supreme  Court, 
(1  R.  L.  319,)  provides  for  adjourning  that  Court ;  and  pro- 
vision is  also  made  by  another  statute  for  adjourning  the 
Courts  of  Conunon  Pleas.  (2  R.  L«  147,  s.  7.)  The  sta- 
tute (sess.  46,  c.  182,  s.  9,)  authorizes  a  Comt  of  Oyer  and 
Terminer  to  be  holden  at  the  time  and  place  of  holding 
the  Circuit  True,  there  is  no  express  provision  for  ad- 
journing the  Oyer  and  Terminer,  by  reason  of  the  absence 
of  any  of  the  Commissioners,  other  than  the  Circuit  Judge, 
The  legislature  did  not  deem  this  necessary.  They  evi- 
dently consider  the  Court  a  kind  of  incident  to  the  Cir- 
cuit, an  adjournment  of  which  carries  the  Oyer  and 
Terminer  with  it.  This  appears  from  their  having  pro- 
vided for  an  adjournment  of  all  the  other  Courts,  without 
noticing  the  Oyer  and  Terminer.  No  notice  of  holding  a 
Court  of  Oyer  and  Terminer  need  be  published,  though 
otherwise  as  to  the  Circuit  Court ;  (sess.  46,  ch.  182,  s.  6 ;) 
nor  can  the  Circuit  Judge  appoint  the  Oyer  and  Terminer 
at  any  other  time  than  that  of  his  Circuit.  The  power  of 
appointing  special  Courts  of  Oyer  and  Terminer  is  reserved 
to  the  Governor  and  Senate.    (Id.  s.  9«) 


/  Williamsy  for  the  prisoner.  The  case  presents  a  Cir- 
cuit Judge  opening  his  Court  on  the  first  day  of  the  Cir- 
cuit, announcing  that  no  Court  of  Oyer  and  Terminer  can 
De  holden  for  default  of  the  other  Commissioners,  who  ap- 
pear two  days  after,  overrule  him,  and  proceed  to  the  trial 
and  conviction  of  the  prisoner.  The  acts  of  1813,  and 
1823,  which  have  been  cited,  are  the  same  in  substance,  so 
&r  as  they  relate  to  adjournments.  The  Court  of  Oyer  and 
Terminer  which  has  existed  for  centuries,  and  exercised 
(he  nK>st  important  powers,  is  not  very  aptly  considered  a 
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mere  incident  to  the  Circuit.  But  suppose  it  to  be  so,  it  was 
then  dismissed  by  adjourning  the  Circuit  from  day  to  day, 
without  noticing  or  continuing  the  Oyer  and  Terminer. 
The  position  on  the  other  side,  would  place  that  Court  en- 
tirely under  the  control  of  the  Circuit  Judge ;  and  in  this, 
be  inconsistent  with  that  partof  the  act  which  niakes  Judges 
of  the  county  Court  Commissioners.  It  is  admitted  that 
the  statute  contains  no  express  provision  for  adjournment ; 
and  if  there  is  an  implied  right  to  adjourn,  it  was  not  exerted. 
If  a  Court  is  not  holden  on  the  day  fixed  by  law,  it  has  no 
jurisdiction.  This  is  so  considered  by  the  statute,  which 
carefully  provides  for  adjourning  all  the  other  Courts. 

Lathrap^  in  reply,  said  that  no  evil  could  arise,  from  con- 
Mdering  both  Courts  continued.  The  Oyer  and  Terminer 
eannot  be  holden  except  during  the  Circuit,  and  the  jurors 
who  are  returned  for  this  Court  are  to  act  as  jurors  of  the 
Oyer  and  Temiiner,  This  is  another  feature  in  the  statute 
diowing  an  intention  to  make  the  Oyer  and  Terminer  mere- 
ly incidental  to  the  Circuit. 

Curia.  There  is  no  express  provision,  in  the  statute,  for 
adjourning  in  a  case  like  the  present ;  and  we  think  there 
is  no  impUed  power  to  adjourn.  The  proceedings  of  the 
Judges  were  coram  non  judiccj  and  void  ;  and  we  advise 
that  the  prisoner  be  arraigned,  plead,  dc  novo,  and  be  trie(} 
at  the  next  Oyer  and  Terminer  for  Washington  coimty. 

Laihrop,  suggested  that  as  the  record  was,  he  might  be 
embarrassed,  on  bringing  up  the  prisoner  at  the  next  Oyer 
and  Terminer,  by  a  plea  of  auterfois  convict,  and  submitted 
whether  the  Court  would  not  direct  a  rule  to  be  entered, 
setting  aside  the  proceedings  ;  and  the  Court  directed  the 
Clerk  to  enter  a 

Rule  accordingly/ 
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Cleyeland 

Stnmg.  Cleveland  against  Strong, 

The  affida*      A.  Sampson,  moved  for  a  reference  in  this  cause, 

▼it  for  a  rafrr- 
f  nee  need  not 

pute     where      S,  M,  Hop/cins^  contra,  objected  that  the  affidavit  on 
^  veime  m  ^j^j^  ^^  motion  was  founded,  did  not  state  where  the 

venue  is  laid.    He  cited  Sherwood  v.  TYempert  (11  John. 

4060 

WooDWORTH,  J.  I  think  it  should  appear  by  tho  affida- 
vit in  what  county  the  venue  is  laid  ;  otherwise  we  cannot 
see  that  the  referees  reside  there,  which  is  necessary,  by  the 
case  cited,  I  believe  the  practice  has  been  to  state  the 
venue. 

Sutherland,  J.  I  do  not  see  why  this  should  be  deem- 
ed necessary  in  the  first  instance.  It  is  true,  that  by  the 
case  cited,  the  referees  must  reside  in  the  county  where  the 
venue  is  laid ;  but  if  the  referees  named  in  the  notice  do 
not,  in  fact,  reside  there,  it  seems  to  me  to  be  more  properly 
matter  of  objection  for  the  other  side. 

Savage,  Ch.  J.  The  great  object  is  to  have  an  establish- 
ed and  uniform  rule  on  this  subject.  The  practice  hereto- 
fore seems  to  have  been  to  state  the  venue  in  the  affidavit 
on  which  the  motion  is  founded  ;  and  I  see,  at  present,  no 
good  reason  for  departing  from  that  practice. 

T9E  Court,  afterwards,  mentioned  that  they  had  con- 
sidered further  of  the  practice,  and  they  thought  it  unneces- 
sary to  state  the  venue,  in  the  affidavit. 

Motion  granted. 
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EouBoC 

Emmet  against  Bradstreet.  Bnubireet. 

At  the  last  tenn,  on  affidavits  that  a  capiat  ad  respond  Arrert  on 
lendum  had  issued  without  an  ac  ettam^  on  which  the  de-  ^^^  "^ 
eodant  had  been  arrested  but  refused  to  endorse  her  appear*  The  iliariff 
mce,  and  on  motion  in  behalf  of  the  plaiutifi)  a  rule  was  defendant  on  n 
)bCained  that  she  show  cause  at  this  term  why  she  should  cap,  ad  retp, 
lot  file  common  bail,  or  that  the  plaintiff  have  leave  to  file  and  on  her  le- 


pearanee,     he 
I  A.  Foot,  for  the  motion.  suffered  her  to 

go    at    large, 
and    returned 

JL  L.  Tillingkasi  4*  Talcoitj  (Attorney  General,)  now  eepi    eorpui 
iMfwed  cause.    They  read  affidavits  by  which  it  appeared  ^°^^"  ^;^ 
iM  the  defendant  has  been  arrested  in  the  county  of  Dela-  tiie  court  or- 
mure^  and  that  she  offered  to  procure  special  bail  or  go  to  ^i  fiitd"™^ 
}tUy  but  refused  to  endorse  her  appearance  on  the  capias  ; 
lod  the  Sheriff  of  that  county,  after  detaining  her  in  custo- 
If  fbr  a  day  or  two,  suffered  her  to  go  at  large.     She  had 
wen    arrested  by  a   special  deputy   who   was   deputed 
iO  serve  the  process,  at  the  risk  and  request  of  the  plaintiff; 
^t  after  the  arrest  he  delivered  her  over  into  the  personal 
ntrtody  of  the  Sheriff.      The  Sheriff  returned  the  capias^ 
wpi  corpus. 

They  remarked  that  the  form  of  the  process  in  this  Court 
was  brought  over  from  the  K.  B.  which  originally  had  cog« 
niziuice  of  no  actions  except  those  for  breaches  of  the 
peace.  Other  actions  belonged  to  the  Common  Pleas.  VU 
dmately,  however,  the  K.  B.  allowed  arrests  of  any  one  up< 
on  their  process  for  trespass,  and  on  being  brought  into 
Court,  the  plaintiff  might  declare  in  what  action  he  pleased ; 
and  there  was  no  provision  that  the  Sheriff  should  let  the 
dfsfimdant  go  at  large  upon  his  giving  sureties.  Then  came 
the  statute  (Hen.  6.  c.  10,)  allowing  bail  in  certain  cases ; 
but  it  could  not  be  executed  in  relation  to  the  process  of 
the  K.  B.  because  that  did  not  always  specify  the  true  cause 
of  action.  Hence  the  statute  (13  Car.  2,  st.  2,  c.  2,)  which 
|ifOTided  that  the  Sheriff  should  have  no  power  to  exact  bail 
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except  where  the  cause  of  action  should  be  truly  expressed 
in  the  process.  To  satisfy  this  statute,  the  ac  etiam  was 
introduced.  It  was  adopted  by  this  Court,  and  our  statutes 
on  this  subject  are  similar  to  those  of  England.  (1  R.  L. 
423,  4.)  By  the  13th  s^tion,  the  Sheriff  is  required 
to  let  out  on  bail  all  persons  arrested  by  him  on  process 
in  any  personal  action.  By  the  14th  section,  if  the  true 
cause  of  action  is  not  expressed  in  the  process,  the  Sheriff 
is  to  let  the  defendant  out  of  custody  on  his  endorsing  an 
appearance.  Without  the  last  section,  the  Sheriff  would 
have  been  bound  to  let  the  defendant  out  of  custody,  on  her 
giving  bail.  This  section,  requiring  an  appearance  only  to 
be  endorsed,  was  intended  for  the  personal  benefit  of  the 
defendant ;  and  the  party  may,  notwithstanding,  waive 
that  benefit,  and  give  bail,  or  go  to  jail.  She  had  an  elec- 
tion out  of  three  courses :  to  give  special  bail,  to  endorse  her 
appearance,  or  to  go  to  jail.  There  aie  particular  modes 
of  proceeding  against  prisoners,  which  the  defendant  might 
have  wished  to  avail  herself  of.  The  plaintiff  has  no  right 
to  complain.  The  writ  was  served  by  a  special  deputy, 
appointed  at  his  risk,  and  on  his  request  As  to  the  Sher- 
iff, he  voluntarily  permitted  the  defendant  to  go  at  large ; 
and  he  comes  here  with  an  ill  grace  to  ask  the  favor  of  being 
Mtved  from  a  suit  for  this  wilful  neglect.  He  is  without  ex- 
euse.  for  the  defendant  was  willing,  and  offered  to  go  to  jail. 
In  England,  the  Court  will  grant  the  Sheriff  no  favor,  where 
he  has  voluntarily  suffered  the  defendant  to  go  at  large 
without  bail.  (Puller  v.  Prest,  7  T.  R.  109.  The  King 
V.  Sheriff  of  Surry ^  id.  239.)  The  difficulty  was,  in  this 
case,  incurred  by  his  own  refusal  to  take  bail,  or  his  volun- 
tary neglect  to  carry  the  defendant  to  jail.  Our  statute  in 
relation  to  the  right  of  the  plaintiff  to  file  common  bail,  it 
die  reverse  of  the  English.  With  us  the  plaintiff  can  ap- 
pear for  the  defendant  only  when  special  bail  is  required 
(1  R.  L.  324.)  Nothing  appears,  to  show  that  the  Sheriff 
is  not  perfectly  responsible.  Let  the  plaintiff  take  his  rem- 
edy against  him. 

[Sutherland,  J.    But  suppose  the  Sheriff  to  have  mis- 
conceived his  duty,  ought  we  not  to  relieve  him  by  setting 
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the  proceedings  right  in  point  of  form,  where  no  possible  in- 
jury can  arise  to  the  defendant?] 

There  is  no  pretence  but  that  other  process  may  be  serv- 
ed on  the  defendant  Here  is  no  misapprehension  of  duty, 
alleged.  It  is  not  pretended  that  the  Sheriff  did  not  know 
he  could  carry  the  defendant  to  jail,  and  detain  her  till 
she  endorsed  an  Appearance^  In  reality^  it  is  a  ToluntHry 
escape. 

[WooDwoRTH^  J.  If  a  bail  bond  had  been  given,  could 
the  plaintiff  have  required  special  bail  1  If  not,  then  the 
entering  an  appearance  now,  is  doing  precisely  what  the  de- 
fendant might  have  done,  had  the  Sheriff  acceded  to  the  of 
fer  of  a  bail  bond.  I  apprehend  that  entering  an  appear 
ance  with  the  Clerk  would  have  fulfilled  the  condition  of 
the  bail  bond,  taken  under  these  circumstances^ 

Sutherland,  J.  I  am  not  pi^pared  to  say  that  because 
an  obstinate  old  woman  refuses  to  endorse  her  appearance, 
the  Sheriff  is  bound  to  take  her  to  jaiU  if  he  prefer  let- 
ting her  go,  and  comes  here  for  relief,  in  a  case  where  she 
cannot  possibly  be  prejudiced,  I  see  no  good  reason  Why  we 
should  not  order  an  appearance  to  be  eiltered. 

Savage,  Ch.  J.  What  injury  cJatn  possibly  arise  to  the 
defendant  from  thi^  fule  ?  I  do  not  see  what  dbject  there  is 
in  opposing  it.] 

We  do  not  wish  td  pay  the  costs  of  these  proceedings. 
They  were  insular  from  the  first ;  and  the  expense  should 
fall  upon  the  one  who  committed  the  irregularity. 

[WooDwoiti'H,  J.  The  defendaiYt  offered  to  give  bail  to' 
the  Sheriff,  which  was  refused.  The  Sheriff  took  a  coursef 
which  was  less  rigid,  than  the  one  offered.  It  seems  1o  me, 
that  to  deny  this  rule  would  be  to  c^low  form  to  prevail 
over  substance.] 

Though  the  Sheriff  let  the  defendant  out  of  custody  witfi- 
OjQt  bail,  if  be  have  her  at  the  return  of  the  writ,  it  is  enough  f 
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but  the  Courts  will  hold  him  strictly  to  his  duty.  The  She- 
riff should  have  retaken  the  defendant.  Tlie  letting  a  de- 
fendant go  without  taking  bail,  is  not  such  a  voluntary  es- 
cape as  will  prevent  the  Sheriff  from  retaking  him,  and 
having  his  body  at  the  return  of  the  process.  (Per  Ashurst, 
J.  in  7  T.  R.  239.) 

WooDWORTH,  J*  I  think  it  inferable  from  the  circum- 
stances of  this  case  that  the  Sheriff  misconceived  the  pre- 
cise line  of  conduct  which  he  had  a  right  to  pursue  in  order 
to  compel  the  endorsement  of  an  appearance. 

Rule  absolute. 


Om  of  MTeral 
eatieee  in  fkvor 
of  the  Mune 
tilaiiitiff',  and 
InTolTing  the 
•ame  defence^ 
Waa  tried,  and 
Verdiot  for  de- 
fendant The 
)>laintiff  de- 
clined trying 
the  other 

eanaea,  and 
made  aeaae  in 
the  one  tried; 
and  the  Ccmrt 
denied  the  mo- 
tion for  Jadff- 
ment  aa  m 
eaae  of  flonanit 
in  the  othen. 

Bat  to 

wrM  iNiyiii|f 
the  cotta 

which  aeeme 
in  the  otheri 
anbaeqnent  to 
the  trial  of  the 
firrt,  the  plain- 
tiff ahonld  ap- 
priae  the  de- 
fendanta  of  hie 
intentioii  not 
to  try. 


SfiEtiMAN)  by  his  guardian  E.  Smith,  against  James 

McNiTT. 

IngalLS  moved  for  judgmetit  as  in  case  of  nonsuit,  on  the 
usual  affidavit  that  this  cause  had  been  noticed  for  trial  at 
the  last  Washington  Circuit,  where  the  Venue  was  laid,  but 
though  called  in  its  place  on  the  calendar  was  not  tried. 

S,  Stevens^  contra,  read  an  affidavit  of  the  plaintiff's  at- 
torney in  these  words :  "  That  a  cause  in  favor  of  the  above 
plaintiff  against  one  James  Wilson,  of  the  same  nature,  and  for 
the  same  cause  of  action,  and  in  which  the  same  defence  was 
pleaded  as  in  this  cause,  was  tried  at  the  last  Circuit  in  Wash- 
ington county,anda  verdict  wasfoundforthedefendant  ;  that 
a  case  has  been  made  in  said  cause,  and  is  noticed  for  argu- 
ment at  the  present  term  of  this  Court ;  that  when  the  verdict 
in  the  said  cause  against  Wilson  was  given,  this  deponent  in 
the  presence  and  hearing  qf  the  defendants  counsel,{a) 


(a)  Thia  ia  material  iti  felfton  to  HoHb.    At  this  term  in  Jaekmm  ex,  dem. 
Bridgen  et  aL  t.  Van  Woert,  and  The  Same  ▼.  fh^  6ame, 

J.  L,  VUUt  mored  for  judgment  aa  in  caae  of  nonaoit* 


O.  W,  KirtUnd,  contra,  oppooed  on  ground  unilar  to  that  taken  fai  tho 
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declined  trying  this  cau^  before  he  could  get  the  Opinion 
of  the  Supreme  Court  as  to  the  sufficiency  of  the  defence 
set  up  in  the  said  cause  which  had  been  tried,  as  the  defence 
in  each  cause  was  the  same ;  thcU  the  defence  in  this  cause 
depends  precisely  upon  the  same  question  as  the  defence 
in  the  said  cause  against  the  said  Wilson,  which  iads 
tried:' 

The  Court,  w^re  inclined  to  gmnt  the  mo^ioii^  at  first,  for 
want  of  the  last  sentence  of  the  affidavit,  Which  is  in  ital- 
ics; but  on  this  being  added  by  the  plaintiflT's  attorney, 
they  w'ere  clear  for  denying  thei  motion  with  costs. 

Motion  denied. 

priiUSipal  ($aiiM,  but  it  dot  appearing  that  the  plaiatiff^'s  attoirney  or  counsel 
gsre  notide  to  the  defendant's  attorney  or  counsel,  that  he  should  not  try 
the  tease  depending  on  the  same  point  with  the  one  tried,  thk  court,  thougU 
they  denied  the  defendant's  motion,  ordered  the  plafaitiff  to  pay  the  costs  of 
^  the  attendance  of  the  defendant's  witnesses,  at  the  Circuit,  from  the  close 
of  the  first  trial,  until  the  Cin^i  adjourned. 
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Bradstreet  against  Phelps. 

SuDAM  moved  for  an  attachment  against  the  defendant,       . 
for  non-payment  of  costs.    He  produced  an  original  rule  in  are  to  be  ob- 
this  cause,  of  the  last  October  term,  as  follows :  «  On  motion  ^^*  '^^  * 

'  rule        orders 

on  the  part  of  the  defendant  in  this  cause,  for  judgment  as  them  to  be 
in  case  of  nonsuit,  and  after  hearing  counsel  for  both  parties,  ^if^e  original 
ordered  that  the  same  be  denied  with  costs" — a  taxed  bill  of  "»'•         ^ 

shown   to  tho 

costs ;  and  an  affidavit  of  E.  W.  that  on  the  11th  Feb.  1824,  party  whtf  was 
he  delivered  to  the  defendant  copies  of  the  rule  and  taxed  ^'^^^JJJIJ 
bill,  and  at  the  same  time  showed  him  the  original,  and  de-  bill    of    the 

posts,  copies  of 

both  delirend 
to  him  and  demand  made  of  the  costs,  #hich  he  refused  to  pay. 

The  party,  in  such  a  case,  is  not  allowed  20  days  within  which  to  pay  the  costs. 

Twenty  days  are  allowed  only  where  fhd  plaintiff  is  allowed  to  laipulate  to  try  his 
on  payment  of  costs. 

Form  of  the  power  from  the  attorney  to  demand  costs. 


Vol.  II. 


bs 
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manded  the  costs,  which  he  neglected  to  pay.  The  demand 
was  made  pursuant  to  a  power  of  attorney,  (signed  by  the 
defendant's  attorneys,)  in  these  words :  "  We  hereby  author- 
ize and  empower  E.  W.  to  demand  and  receive  the  amount 
of  the  foregoing  bill  of  costs  of  ten  dollars  and  fifty  one  cents 
of  A.  P.  Mr.  P.'s  payment  of  said  sum  to  E.  W.  will  be  in 
fiill  discharge  of  said  costs.    Feb.  9,  1824'' 

S,  Sherwood,  contra,  relied  on  what  was  said  by  the 
Court  in  Brooks  v.  Hunt,  (3  Caines'  Rep.  95,)  "  that,  in  all 
cases,  the  period  within  which  costs  are  to  be  paid  is  20 
days.'^  These  have  not  expired  since  the  demand ;  and  the 
motion  for  the  attachment  is  premature. 

Sudam,  in  reply.  The  rule  as  laid  down  in  that  case  is 
too  broad.  It  applies  only  to  the  plaintiff  where  he  is  al- 
lowed to  stipulate,  after  a  default  in  not  bringing  on  his  cause 
to  trial  at  the  Circuit,  on  payment  of  costs.  (Reg.  Gen.  Oc- 
tober term,  1802.  Witmore  v.  Hussell,  3  Caines*  Rep.  135.) 
In  all  other  cases  the  costs  must  be  paid  instanter. 

Curia,  The  defendant  is  mistaken  in  supposing  he  had 
20  days  after  the  demand  within  which  to  pay  these  costs. 
The  rule  upon  which  he  relies  does  not  apply  to  this  case. 
It  is  confined  to  costs  which  are  due  from  the  plaintiff  where 
he  is  allowed  to  stipulate  to  go  to  trial  on  payment  of  costs, 
upon  the  defendant's  moving  for  judgment  as  in  case  of  non- 
suit 

Rule  granted. 


Oakley  against  Becker. 

Peckham  against  The  Same. 

TIm  plain*  Judgment  for  the  plaintiff  in  each  cause.  kfi,fa,  in  fa- 
^^  inSttJ  ^^^  ^f  Peckham  was  delivered  to  the  Sheriff  April  29th,  1823, 
om^nt  of  tlie  for  $1000  debt  and  $15  25  costs  ;  and  afterwards  the  Sheriff 

laKjLfm.  af- 
ter it  k  placed  in  the  theriir't  hands,  so  as  to  make  it  correspond  with  the  judgment  recotdt 
witlMNit  entering  a  role  for  the  purpoee. 

Though  a  JiftL  be  Toidable  for  Tariance  from  the  recofd,  the  defondant  aiona  eaa  wfn% 
toieCitMide. 

A  jndgoMBt  oieditor  in  another  suit  has  no  right  to  do  this. 
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lecdved  another^ /a.  in  favor  of  Oakley,  for  $1464,  debt, 
and  $16  34  costs.  The  Sheriff  having  sold  the  personal 
property  of  the  defendant,  and  that  not  being  sufficient  to 
satisfy  the  executions. 

A.  Vanderpoel  moved  that  he  apply  the  proceeds  first  to 
the  satisfaction  of  the  junior  execution ;  and  one  ground 
which  he  took  was,  that  after  the  senior  execution  was  de- 
livered to  the  Sheriff  the  attorney  for  the  plaintiff  therein 
altered  it,  firom  $16  26  to  $14  76,  costs,  so  as  to  make  it 
correspond  with  the  judgment  record.  The  attorney  had 
sent  Uie  record  of  judgment,  which  was  by  confession, 
by  mail  to  the  Clerk's  office  with  a  bill  of  costs  to  be  taxed, 
and  without  hearing  from  it,  issued  his^./a.  supposing  his 
bill  had  been  taxed  as  he  had  made  it  out.  Having  been 
taxed  at  less,  the  alteration  became  necessary.  The  defen- 
dant did  not  consent  to  the  alteration  at  the  time  it  was 
made ;  but 

Bushnel,  contra,  read  an  affidavit  showing  that  he  after- 
wards consented  to  it,  in  writing. 

Vanderpoel.  A  writ  cannot  be  altered  in  the  Sheriff^s 
hands  by  consent.  There  should  have  been  a  rule  to 
amend. 
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[Sutherland,  J.  But  can  a  third  person  avail  himself 
of  this  irregularity  ? 

WooDwoRTH,  J.  If  the  Sheriff  had  sold  without  any  al- 
teration, we  should  have  amended  the^.  fa.  on  the  plain- 
tiff's application.] 

Vanderpoel  True,  if  this  had  been  a  mere  mistake,  but 
it  is  not  so.  The  variance  is  owing  to  the  party's  own  cul- 
pable precipitancy. 

[WooDwoRTH,  J.  I  do  not  see  how  this  variance  can 
work  any  injury  to  you.] 
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Vanderpoel.  I  am  not  aware  that  the  Court  have  ever 
gone  so  far  as  to  say  that  a  third  person  cannot  take  advan^ 
tage  of  such  an  irregularity. 

[Sutherland,  J.  It  seems  to  me  the  defendant  had  a 
right  to  waive  it  at  aay  time,] 


Varuterpoel  I  had  supposed  Thompson  v.  Bristow, 
(Barn.  205,)  a  direct  authority  in  support  of  this  applica- 
tion ,*  or,  at  any  rate,  that  the  plaintiff  can  avoid  the  prefer^ 
ence,  which  we  claim,  only  by  motion  to  amend,  on  pay- 
ment of  the  costs  of  this  motion. 


Tfie  Court  denied  the  motion  with  costs. 


Motion  denied. 


Hammond  and  Campbell  against  Mather  and  Mather< 


Twowritaof      C.  p.  KiRKLAND^  moved  to  set  aside  the^.  fa.  in  this 
Hsne  on  '"tto  cause  which  had  issued  against  the  defendants'  property  in 
**™t  •  iSm^  ^^  county  of  Otsego ;  and  one  ground  which  he  took  was, 
feientooQQtiM  that  tiji,  fa.  had  previously  issued  in  the  same  cause  into 
j^tlw  iftme  ^ijg  county  of  Herkimer,  returnable  at  last  October  term, 
which  had  been  levied  on  the  defendants'  property,  and  be- 
fore the  sale  under  the  first,  this  fi,fa.  was  issued  into  Ot- 
sego, returnable  at  this  term ;  so  that  there  were  two  writs 
of fi.  fa.  running  at  the  same  time,  in  two  different  counties. 


A.  CotUclingf  contra,  to  show  that  this  was  correct  prac- 
tice, cited  2  Tidd,  912,  1  Archb.  216,  2  Dunl.  771. 

Curia.    The  books  of  practice  agree  that  this  is  regular. 

Motion  denied. 
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Jackson,  ex  dem.  Carey  and  Goodellj  against  Sutphen.       Browa 

,  .  Osborne. 

On  motion  for  judgment  as  m  case  of  nonsuit,  for  not  go* 
mg  to  trial  at  the  Ots^o  Circuit,  in  September  last,  it  was        Wbcre  « 

,  ,  11.1-11,  /.  .•       caiwe  ii  called 

opposed  on  the  ground  that  it  had  been  the  practice  of  the  on  the  caien- 
Circuit  Judge  in  that  county,  at  the  former  Circuits,  to  call  ^**i^^^ 
over  the  calendar  on  the  first  day  of  the  Circuit,  but  not  to  cult,  but  not 
take  it  up  in  order  till  the  second  day  ;  that  such  was  the  waS^lt^no 
case  at  the  last  September  Circuit,  though  the  Judge  did  not  excipa  againit 
declare  that  he  intended  to  adopt  the  same  practice  as  for-  judgment  aa  in 
merly ;  and  the  cause  was  not  reached  at  the  subsequent  ^  SLt^hl 

call.  usual  practice 

at  the  circuit 

H.  Lathrop,  for  the  motion.  ^  ^^  ^ 

calendar      on 

L.  Beardsley,  contrdi.  the  fir^  day, 

without     lak- 

Curia.  We  cannot  recognize  any  such  practice  as  is  con-  ^*  unieasOM 
tended  for.  The  Judge  gave  no  intimation  that  the  first  |^*  '^^*°^ 
call  of  the  calendar  was  considered  by  him,  merely  informal  not  conalder 
or  irregular.  We  must  take  it  to  have  beeir  the  regular  and  ^^^^  ,^ 
ordinary  call.  It  was  the  duty  of  the  plaintiff  to  have  been  wHy  call, 
ready  for  trial,  when  his  cause  was  first  called. 

Motion  granted. 


Brown  and  Ives  against  Osborne* 

On  motion  for  judgment  as  in  case  of  nonsuit,  on  the  The  office  of 
usual  affidavit,  it  was  objected,  that  the  jurat  of  the  affidavit  ^  uSDrtSMlT- 
was  subscribed,  "  G.  M.  G.  commissioner  under  act  24th  ^rka,  &c,  on- 
March,  1818."  This  commissioner  resided  in  the  city  of  leis,  *m  the 
New  York.    A  certificate  of  the  Secretary  of  State  was  «it*»»  bfcwne 

yaoant  Inr  the 

produced,  that  the  Governor  and  Senate  had  appointed  appointment 
commissioners  for  that  city  ;  and  the  question  was,  whether  mi^ftnftiiMSff 
this  vacated  the  office  of  commissioner  under  the  act  of  ^«  <»*«^  ««• 
24th  March,  1818  in  cities.    (Yid.  sess.  41,  ch.  66,  and  sess.  i833. 
46,  ch.  197,  s.  1,  4.) 
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ALBANY,        Curia.    We  think  the  office  became  vacant  by  the  aj>- 
Feb.  1824.     pointments  under  the  act  of  1823.    The  second  proviso  in 


Ex  parte  the  4th  section  of  this  act,  that  nothing  in  that  section  shcUl 
apply  to  commissioners  in  the  cities,  relates  merely  to  the 
mode  of  appointment,  and  excludes  them  from  the  operation 
of  the  second  proviso.  When  new  commissioners  were  ap- 
pointed for  the  city,  under  the  first  section  of  that  act,  the 
old  commissioners  went  out  of  office,  by  the  ninth  article  of 
the  constitution. 

Motion  granted. 


Ex  parte  Bassett. 

C.  F.  Inoalls  moved  for  a  mandamus  to  the  Judges  of 
eommoii  pitw  the  Court  of  Common  Pleas  of  Washington  county,  com- 
^  *  '^SiSre*  naanding  them  to  vacate  a  rule  made  by  them  setting  aside 
tkm,  to  Mt  a-  a  report  of  referees  in  a  cause  before  them  in  which  Bassett 
^•**^^7^  was  plaintiff  and  M.  H.  &  A.  S.  White  were  defendants, 
uprrn  the  and  that  they  affirm  the  report  which  was  in  favor  of 
MMfoonded  on  Basset ;  and  one  point  made  was,  that  the  Common  Pleas 
the  testimony  ju  setting  aside  the  report  proceeded  upon  the  ground  that 
who  in  their  the  principal  witness  sworn  before  the  referees  in  behalf  of 
not'c^'wr**  '^®  plaintiff,  and  on  whom  they  principally  relied,  was  not 
So  of  the  a  credible  witness.  There  was  evidence  before  the  referees 
jury.  for  and  against  the  credibility  of  the  witness. 

And    this 

interfere,  to  Ingolls  remarked  :  It  is  the  peculiar  province  of  referees 
'd&£«tion  *"S  ^  J^^^  ^^  *^  credibility  of  witnesses.  They  are  substitut- 
mandamnii.  ed  for  a  jury,  who  are  the  exclusive  judges  of  credibility ; 
m^UiWouI  "*^  ^^  Court  has  the  power,  because  they  differ  from  them, 
common  pieai  to  set  aside  the  verdict.  The  office  of  a  referee  and  jury- 
Unle«  it  be  nuui  are  precisely  similar.  It  is  to  pass  upon  matters  of 
^itt^  ^  rt?  ^^^  ^"^  report  the  determination—not  the  facts.  If  this  po- 
BO  doaht;  lo  aition  be  correct,  the  Court,  in  setting  aside  the  report  of  the 
room^^  referees,  have  manifestly  infringed  upon  their  province.    It 

eietioiL 

Where  wn  faiferior  jurlfdlction,  having  a  discretion,  has  proceeded  to  exerciee  it,  this  ooort 
will  not  control  it 
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11  not  pretended  that  any  principle  of  law  has  been  violated    Albany, 
by  the  referees.  ^^'^  ^^^ 


Ex  parte 

Curioj  per  Woodworth,  J.  On  looking  into  the  pa-  Ba^et 
pers  upon  which  the  Court  below  proceeded,  we  are  satisfied 
they  erred.  We  think  that  the  circumstances  relied  upon 
to  impeach  the  witness  before  the  referees  were  not^so 
strong  as  to  call  for  the  interference  of  the  Court  in  setting 
aside  the  report.  But  it  is  equally  clear  that,  whether  the 
report  should  be  set  aside  or  not,  was  a  question  of  discre- 
tion,  the  extent  of  which  we  cannot  limit  by  the  standard 
of  our  own  opinion.  It  was  a  question  upon  the  weight  of 
evidence  ;  and  Courts  will  exercise  a  sound  discretion  on 
this  head,  in  controlling  the  reports  of  referees,  or  the  ver- 
dict of  a  jury.  Should  it  appear,  for  instance,  that  a  witness 
relied  upon  was  shown  to  be  totally  destitute  of  credit,  as 
that  he  was  infamous,  and  he  was  not  at  all  supported  by 
any  other  evidence  in  the  cause,  the  Court  might  in  their 
discretion  set  aside  a  report  or  a  verdict  founded  upon  such 
testimony.  So  they  may  weigh  the  testimony,  and  if,  in 
their  view,  it  presents  a  striking  preponderance  on  one  side 
which  has  been  disregarded  by  the  referees  or  the  jury,  the 
Court  may  relieve  although  no  rule  of  law  have  been  viola- 
ted. Wherever  an  inferior  jurisdiction,  having  a  discretion, 
have  exercised  it,  this  Court  does  not  interfere  by  mandar 
mus.  A  contrary  practice  would  draw  before  us  every  in- 
vestigation of  fact  which  may  arise  in  the  Court  of  Conmion 
I4eas.  We  do  not  mean  to  say,  that  we  would  not  grant  a 
mandamus  in  a  plain  case,  where  the  evidence  is  all  one 
way,  and  there  is  nothing  contradictory  ;  where  the  case 
is  so  palpable  as  to  leave  no  room  for  discretion  in  the  Court 
below.  But  here  was  evidence  on  both  sides  ;  and  it  was 
in  the  sound  discretion  of  the  Court,  whether  they  would  in- 
terfere or  not. 

Sutherland,  J.  The  only  question  is,  whether  the  Court 
below  had  a  right  to  entertain  the  question  of  credibility^ 
That  Courts  will  review  evidence  upon  its  credibility,  even 
before  a  jury,  in  extraordinary  cases,  is  undoubted ;  and  it 
follows  of  course,  that  they  have  the  same  power  in  rela* 
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ALBANY,     tion  to  evidence  before  referees*    But  we  will  not  interfere 

Feb.  1824.     merely  because  we  think  the  Court  below  have  decided  er- 

Waringr      roncously  in  a  mere  question  of  fact  which  they  had  a  right 

Baret       ^^  decide.    It  must,  in  its  very  nature,  be  a  matter  of  dis- 

crction. 

Motion  denied. 


WaRIJIG  agUiflSt  fiARETi 

Aii  aafighee  WalLIs  moved  foi*  a  rule  that  the  attorneys  fdr  the  plaiii- 
Bction^  on  tiff  P^y  the  defendant  $100^  being  a  part  of  his  costs  which 
which  a  Buit  M  had  been  taxed  in  this  cause,  and  that  John  Brady  pay 

pTOMCUieQ  for  , 

hk  benefit,  on  the  balance.  The  suit  was  instituted  Upon  a  promissory 
^Slf^endiSt  "^^»  negotiable,  executed  by  the  defendant  to  the  plaintiff, 
is  liable  for  the  who,  at  the  time  of  the  commencement  of  the  suit,  and  ever 


An  attorney  ^ince,  i^^id^d  without  this  state,  and  no  security  for  costs 
fai  liable  for  the  had  been  filed.  The  note  was  assigned  to  Brady,  for  whose 
ooeffl,  in  a  ■nit  betiefit  thiS  sUit  Was  prosecuted.  On  the  trial,  the  defen- 
him^^a  noi^  ^^^^  prdVed  paynlent  and  had  a  verdict,  and  his  costs  were 
resident  plain-  taxed  at  $176  67.  Brady  was  at  the  commencement  of  the 
defendi^Mie-  ^^^t,  and  Still  is  a  fe^dent  of  this  state. 

ceedt ;       and 

the  plamtiffbe.  T^dllis  cited  the  l4th  gen^i^l  rule  of  January  term, 
Sdrhlvin*"^  1799,  to  shotjr,  that  the  attorneys  were  liable ;  and  7%e 
signed  hli  de-  People  V.  Bfddt,  (6  John.  Hep.  318  ;)  and  Ketchum  v. 
STnl*^  *  "■  C2arA:,  (4  Johrt.  Rep.  484,)  as  to  the  liability  of  Brady. 

Form  of  the 

ease,  that  the  DexteT  ^  M.  T.  Reifnolds^  contra,  contended  that  this 
SuSo*^  uid  ^'^  not  a  case  within  the  fule  cited.  The  suit  was  commen- 
^at  the  as-  ced  for  the  benefit  of  Brady,  who  is  liable  for  costs.  Here 
||2ill^|y^^    ^  sides  within  the  state  and  has  so  resided  ever  since  the  com 
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mencement  of  the  suit.  He  is  the  real  plaintifl^  and  will  be  albaivt, 
80  regarded  by  the  Court  within  the  14th  general  rule  of  Feb.  laai 
January  term,  1799*  Pkimer 

T. 


Curiae  It  is  enough  to  subject  the  attorneys  to  the  costs^ 
that  the  nominal  plaintiff  Was  a  non-resident  of  the  state  at 
the  commencement  of  the  suit.  By  the  rule  referred  to,  their 
liability  is  confined  to  100  dollars.  We  grant  the  rule  thai 
they  pay  this  sum ;  and  that  Brady  pay  the  balance.(a) 

Rule  t  On  filing  affidavits  in  this  cause,  by  which  it  ap< 
pears  that  the  plaintiff  is  a  non-resident  of  the  state  of  New 
York,  and  that  he  was  such  non-resident  at  the  time  of  the 
commencement  of  this  suit,  and  that  this  suit  was  prosecute 
ed  for  the  benefit  of  J.  Bfady,  the  assignee  of  the  note  on 
which  the  action  was  founded ;  and  on  motion  on  the  part 
of  the  defendant  in  this  cause,  and  after  hearing  counsel  fox' 
D.  B.  &  J.  M.  attorneys  for  the  plaintiff  in  this  cause>  Or- 
dered, that  D.  B.  &  J.  M.  Esquires^  pay  to  the  defendant 
his  costs  accrued  in  this  cause,  to  an  amount  not  exceeding 
the  sum  of  100  dollars ;  and  that  the  said  J.  Brady  pay  to  the 
the  defendant  the  balance  of  said  costs,  and  the  costs  of  this 
motion. 

(a)  In  Norton  ▼.  Riehj  (20  John.  47,)  there  was  a  rale  for  an  attaichment 
against  the  anigrnee,  in  the  fint  instttice ;  it  aplffearing  that  the  taMd  hill  had 
been  demanded  of  him. 


IMl 


Palmer  against  Peck. 

On  certiorari  to  a  Justice's  Court,  tt  was  moved  that  nowtuihb 
the  Justice  amend  his  returuj  by  stating  certain  things  and  oovt  wfll  or- 
omitting  or  denying  others.  to  amend  hb 

retora    to     a 

Per  Cutiam.    We  never  direct  thcJ  Justice  to  return  that     They    will 

not  order  Um 
to  latum  th«t  aueh  a  thing  ie  ao ;  hitl  trhether  it  to  ao  or  noir 

Vol.  n.  69 
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ALBANY,    such  a  thing  is  true  or  otherwise ;  but  merely  order  him 
Fekieai.     ^^  supply  defects  by  stating  whether  the  matters  to  which 


Jaduon      he  is  legally  called  upon  to  return,  and  to  which  he  has 
hJ^^       omitted  to  answer,  be  true  or  false^ 

Motion  denied. 


JacbUion,  ex  dem.  Elizabeth  Yrooman  and  others, 

against  Haines. 

A  MOTION  was  made  for  an  attachment  against  Elizabeth 
•or  of  the  Yrooman,  one  of  the  lessors  of  the  plaintiff,  for  non-pay- 
plaintiff  m  an  ment  of  the  defendant's  costs,  which  had  been  taxed  on  a 

action  of  ' 

ejectment,    ia  Yerdict  in  his  favor  at  $33  50. 

not       exempt 

from   an   at-      Her  coimsel  objected,  that  the  lessor  being  a  female  is  not 

tachment    for  «  .         .  -  .  , 

non-payment  subject  to  arrest  and  imprisonment  for  costs,  incurred  as  a 
danSr  o«to  •  '®^^^>  unless  they  amount  to  more  than  50  dollars.  He  re- 
where  they  do  lied  upon  the  provision  in  the  34th  section  of  the  act  for  the 
^^  amendment  of  the  law  (1  R.  L.  527,)  exempting  females 

^^^'^J^  from  imprisonment  upon  civil  execution  for  any  recovery 
ma:ea  from  which  does  not  exceed  that  sum.  Attachments  are  in  the 
on^Si,  ^^^^  of  c^^*  executions,  (5  John.  Rep.  115,)  and  the  le- 
doei  not  i^  gislature  so  consider  them  in  the  act  for  relief  of  debtors,  &c. 
•^  ••  ""^  '  (1  R.  L.  348,  s.  1.) 

Curia.  We  think  the  statute,  relied  u)X)n,  does  not  apply 
to  this  case.  It  is  that  no  female  person  shall  be  imprison- 
ed upon  execution  in  any  civil  action  for  debt  or  dama- 
ges, in  which  the  debt  or  damages  shall  not,  exclusive  of 
costs,  exceed  50  dollars.  The  terms  made  use  of  do  not 
reach  the  case ;  and  the  consequence  of  applying  them  to 
an  attachment  for  costs  against  a  female  lessor,  would  be  to 
deprive  the  defendant  of  all  remedy.  An  attachment  is  the 
only  process  by  which  the  costs  can  be  collected.  The  law 
does  not  give  an  execution  against  the  goods,  so  that  both 
person  and  property  would  be  exempt  in  all  cases  where  the 
costs  are  not  more  than  50  dollars.  This  never  could  have 
been  the  intention  of  the  legislature.    Indeed,  they  have 


OF  THE  STATE  OF  NEW  YORK. 

giTon  a  construction  to  the  first  section  of  the  act  for  the 
relief  of  debtors  with  respect  to  the  imprisonment  of  their 
persons,  (1  R.  L.  348,)  the  phraseology  of  which  is  much 
like  this  section  ;  which  shows  that  they  never  could  have 
meant  an  absolute  exemption.  In  1813,  (sess.  36,  ch.  203, 
8.  49,)  they  passed  an  act  declaring  that  nothing  in  the  first 
section  of  the  act  for  the  relief  of  debtors,  &<;.,  should  be 
constructed  to  embrace  the  imprisonment  of  the  plaintiff  or 
the  lessors  of  the  plaintiff  for  costs  only.  If  there  had 
otherwise  being  any  doubt  upon  our  minds,  it  would  have 
been  removed  by  this  declaratory  law.  We  are  clear  that 
this  lessor  is  not  exempt  from  the  process  of  attachment, 
either  by  the  terms  or  policy  of  the  statute. 

Motion  granted. 
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ALBANY, 
Fell.  1894. 

Rooaevelt 

T. 

Oardinwr. 


J*  S.  Sc  Cornelius  Y.  S.  Roosevelt  iigainst  Gardinier. 

July  1, 1823,  the  defendant's  attorney  received  a  decla-  ^^^^^^^^ 
ration  containing  the  common  counts  in  assumpsit,  and  mandafaiuof 
July  12th,  on  a  proper  aflSdavit,  he  obtained  from  a  Judge  fo^^^L^Jg^JI 
of  die  Common  Pleas,  who  was  a  counsellor,  &c.,  an  order  ^^^    ^    , 

An  order  for 

^  that  all  further  proceedings  be  staid  until  the  plaintiff's  at-  »  biu  of  par. 
tomey  deliver  to  the  defendant's  attorney,  a  bill  of  particu-  ^"JJe  *ml 
lars  for  which  this  action  is  brought,"  In  the  title  of  (he  ceedingt  abM. 
order,  in  the  name  of  Cornelius  V.  S.  Roosevelt,  the  letters  j^*^  deliver^ 
V.  S.  were  omitted.  The  plaintiff's  attorney  bellying  this  J^»  »  ^gu- 
order  to  be  a  nullity  on  the  face  of  it,  paid  no  attention  to  it  should  be 
it,  but  proceeded  and  took  his  default.  Sm-hed"  S 

■uch  a  day  or 

A.  Burr,  moved  to  set  aside  this  default  for  irregularity,  cauw    ihown 

But  though 

H.  Bleecker,  contra,  contended  that  the  order  was  a  nul-  ^^^  ^^ 

eeedinn      till 
Tacated. 
The  law  knowi  of  but  one  chrwtUn  name ;  and  therefove  the  omiMion  of  V.  S.  in  the 

mmtnm  of  one  of  the  plaintiflii  in  th*  title  to  luch  an  order,  ia  not  each  a  miaentitliag  as  friQ 

mnder  it  nttU. 
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ALB4y  Y,    uty,  1.  Because  the  defendant  does  not  show  by  his  affida- 

, , .  Tilt  on  which  the  motion  is  founded,  that  he  had  appeared 

^'•^■*^***     in  tfie  cause,  when  the  order  was  obtained.    This  is  neces- 
Pf^ner.     sary.    {Kitchin  v.  Blanehard,  1  B.  &.  P.  378.)    2.   The 
order  should  have  been  to  show  cause.    (1  Tidd,  534.     1 
Dtiolap,  403.)    3.  The  order  is  wrongly  entitled. 

Curia.    The  case  cited  from  Bosanquet  &  Puller,  is  in 
point  to  show  that,  in  the  Common  Pleas,  the  defendant  has 
no  right  to  demand  a  particular,  till  after  he  has  appeared 
to  the  action  ;  but  we  find  that  the  practice  is  different  in 
the  Court  of  King's  Bench.    In  Derry  v.  Uoydy  (1  Chit. 
Rep.  724,)  it  was  decided  tliat  the  defendant  may  obtain  an 
order  for  a  particular  before  appearance.    In  a  note  to  that 
case,  Chitty  cites  Impey's  K.  B.  8th  ed.  where  the  same 
doctrine  is  laid  down  and  the  difference  between  the  prac- 
tice of  the  Common  Pleas  and  King's  Bench  is  noticed. 
The  reason  given  in  favor  of  the  practice  as  it  prevails  in 
the  latter  Court,  is  that  the  defendant,  on  seeing  the  plain- 
tiff's particular,  may  not  think  it  worth  while  to  be  at  any 
further  expense,  and  settle  the  suit    We  think  the  practice 
of  the  Ejng's  Bench  the  more  reasonable.      The  same  case 
Derry  v.  Lloyd^  determines  the  effect  of  this  order.    We 
agree  that  it  was  irregular.    It  should  have  been  to  fur- 
msh  a  particular  by  a  certain  day,  or  show  cause.    But  it 
Cannot  be  treated  as  a  nullity.      Though  improvidently 
niaAc,  or  not  in  due  form,  it  was  effectual  to  stay  the  pro- 
ceedings till  revoked  or  altered  by  the  Judge  or  set  aside 
on  metion.    In  Derry  v.  Lloyd,  the  Judge  granted  an  or- 
der for  a  particular  in  an  action  for  an  assault,  to  which,  as 
was  agreed  by  the  Court,  it  was  wholly  inapplicable.    The 
attorney  proceeded  and  took  a  default  notwithstanding  the 
order,  and  it  was  set  aside  j  the  Court  holding  the  order  op- 
erative tiU  complied  with,  or  vacated.    The  V.  S.  were  no 
part  of  Cornelius  Roosevelt's  name.    The  law  knows  of 
but  one  christian  name.    The  order,  therefore,  was  pro- 
perly entitled.    {Franklin  ^  others  v.  Tallmadge,  6  John. 
Rep.  84.) 

Motion  granted. 
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ALBANYf 

Fak  1834, 


MoRET  (igaifut  Shearer.  Moray 

T. 

The  Same  agaitut  The  Same  m»mi. 

Judgments  for  the  plaintiff  on  confession  by  bond  and  to  wt  ande  a 

warrant  of  attorney.  jodmmi  by 

*  couwBtttotkf  on 

bond  and  wnr- 

C.  R  Ingalh  ^  J.  Crary,  moved  to  set  aside  both  judg-  ^^  ^  ■**«- 
ments,  on  the  ground  that  the  bonds  and  warrants  on  which  it  'appewinf 
they  were  entered  were  usurious.  daJSa  to *ba 

donbtflU  whe- 

/.  WiUiams  d-  A.  Van  Vechten^  contra.  **»'  *^  aiie- 

gationofamiry 
was    tnia    or 

The  motion  was  heard  upon  lengthy  affidavits,  for  and  npt,  the  comt 
against  the  usury,  containing  facts  whichit  is  not  necessary  ^^  ]gg^ 

to  state.  to  try  tha  fact 

Fonnof  the 
role. 

The  Courts  being  clearly  of  opinion  that  no  usury  was 
made  out  in  the  bond  and  warrant  upon  which  the  judgment 
in  the  second  cause  was  entered,  denied  any  farther  pro- 
ceedings as  to  this.  But  it  appearing  to  be  doubtful  whether 
the  bond  and  warrant  of  attorney,  on  which  the  judgment 
in  the  first  cause  was  entered,  were  or  were  not  usurious, 
they  directed  an  issue  to  try  the  question. 

Rule  accordingly. 

Note.  The  rule  was  drawn  up  by  Mr.  A.  Van  Vechten^ 
one  of  the  plaintiff's  counsel,  and  was  entered  as  follows : 
*  Lewis  Shearer 

ads. 
WiUiam  Morey.     )     On  motion  of  Mr.  C.  F.  Ingalls^  at- 
The  Same  n  tomey  for  the  defendant  in  the  above 

ads.  >  two  causes,  and  on  reading  the  affi- 

The  Same.  '  davits  as  well  on  the  part  of  the  defen- 

dant, in  support  of  the  motion,  as  on  the  part  of  the  plain- 
tiff, in  opposition  thereto,  it  is  ordered,  that  the  defendant's 
attorney  prepare  the  draft  of  a  feigned  issue  to  try  the  ques- 
tion, whether  the  bond  and  warrant  of  attorney,  on  which 
the  plaintiff's  first  judgment  is  entered,  are  usurious;  and 
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▲LBANT, 

Feb.l8S4 

Morey 

T. 

Shearer. 


that  the  draft  of  such  issue  he  served  upon  the  plaintiff's  at- 
torney, within  8  days  after  obtaining  a  certified  copy  of  this 
rule,  who  shall  have  leave  to  propose  and  serve  amend- 
ments, within  6  days  thereafter ;  and  if  the  said  attorneys 
cannot  settle  the  terms  and  form  of  such  issue,  it  shall  be 
the  duty  of  the  defendant's  attorney  to  give  8  days  notice  to 
the  plaintiff's  attorney,  that  he  will  apply  to  one  of  the 
Judges  of  this  Court,  at  a  certain  time  and  place  to  be 
specified  in  such  notice,  to  have  the  terms  and  form  of  said 
issue  settled :  and  it  is  further  ordered,  that  the  said  issue  be 
tried  at  the  next  Washington  Circuit,  and  that  the  residue 
of  the  motion  on  the  part  of  the  defendant  in  the  above 
causes  be  denied  with  costs." 

At  another  day  the  rule  was  so  modified  by  the  Court, 
on  motion  of  Mr.  Crary^  one  of  the  counsel  for  the  defen- 
dant, as  to  embrace  the  question  of  payment  upon  one  of 
the  judgments ;  and  as  this  alteration  was  made  at  a  late 
day  in  term,  the  Court  enlarged  the  time  of  making  up  the 
issue.(a) 


(a)  As  the  practice  in  condactiii|r  these  feigrned  inaes  may  not  be  per- 
fectly familiar  to  the  profeenon,  though  a  knowledge  of  it  b  often  impor- 
tant, I  have  giren  below  the  forms  of  the  rules  and  record  as  they  were 
drawn  up  in  FUkint  ▼.  BroehBay,  which  was  an  issue  to  try  the  Talidity  of 
a  judgment,  upon  an  allegation  of  fraud  by  a  junior  judgment  creditor. 

RuLK  for  the  issue : 


16th  January,  1823. 


German  O.  Filkint 

V. 

Epkraim  Broekway, 

-J— = — 7- ,  S,  B.  Ludlow,  Att'y. 

Artemas  Broekway      ^  ' 

V. 

The  Same,  )     A  motion  haying  been  made  by  German  6.  FQ- 

kins  for  a  feigned  issue  to  try  the  validity  of  the  judgment  in  the  second 
above  entitled  suit,  on  filing  several  affidavits  on  the  part  of  the  said 
Crerman  G.  Filkins,  and  also  on  the  part  of  said  Artemas  Broekway,  aad 
on  motion  of  Mr.  L.  Mitchell  of  counsel  for  said  German  G.  Filkins,  order- 
ad,  that  a  feigned  isnie  be  granted  to  try  the  validity  of  the  judgment  of 
Artemas  Broekway  against  Ephraim  Broekway,  mentioned  in  said  affi- 
davits, and  that  all  proceedings  on  the  last  said  judgment  be  stayed 
tm  the  further  order  of  this  Court,  and  until  after  said  issue  be  tried ; 
and  farther,  that  the  said  Artemas  do  not  take  any  steps  in  regard  to  the 
real  or  penonal  estate,  bought  under  said  judgment,  until  the  further  order 
ot  this  court ;  and  further,  that  the  attorney  of  the  said  German  G.  Filkins 
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pnpttre  the  record  for  the  trial  of  the  said  imae,  layings  the  venae  in  Rene-      ALBANY, 
nlner  eonnty,  and  fttmish  a  copy  thereof  to  the  attorney  of  aaid  ArtemM      Fek  1834. 
Bkoekway ;  the  aaid  German  6.  Fdkina  to  be  the  plaintiff  in  aaid  record,         _. 
and  the  aaid  Artemaa  Brockway  defendant ;  and  if  the  attorney  of  the  aaid  ^^ 

Aztemas  Brockway  shall  object  to  the  form  thereof,  he  shall  signify  it  by  Shearer, 
notice  in  writing  to  the  opposite  attorney  in  ten  days,  and  the  same  ahaU 
be  settled  by  a  Judge  of  this  Court  on  a  four  days  notice :  and  it  is  fur- 
ther ordered,  that  the  said  issue  may  be  tried  at  the  next  Circuit  to  be 
held  in  Rensselaer  county ;  and  that  on  such  trial,  the  said  Artemas  be,  in 
the  fint  instance,  required  to  prove  the  couaideration  of  said  judgment  in  his 
fovor,  with  the  particular  time  and  times  when  and  also  how  the  indebted- 
ness accrued  on  which  said  judgment  was  rendered,  the  costs  to  abide  the 
event  of  the  suit. 

Itaeems  from  the  record  that  the  yenue  was  changed,  by  consent  or  other- 
wise, from  Rensselaer  to  Albany. 

Nisi  Puus  RscoaD  on  the  feigned  issue. 

[Plaeita  of  January  term,  1^33.  After  the  memorandum  of  warrants  of 
attorney,  foUowa  the  memorandum  of  bill  filed  the  same  January  term. 
Then  follows  the  declaration  thus :] 

City  and  county  of  Albany,  ss.  German  G.  Filkins,  plaintiff  hi  this  suit,  fit  olaritif 
complains  of  Artemas  Brockway,  defendant  in  this  suit,  in  custody,  dbc  of  a 
plea  of  trespass  on  the  case,  for  that  whereas  the  said  Artemas  Brockway, 
on  the  3d  day  of  May,  A.  D.  1823,  at  the  city  of  Albany,  in  the  county  of 
Albany  aforesaid,  by  the  consideration  of  the  Justices  of  the  said  Supreme 
Court  of  the  state  of  New  York,  did  obtain  and  recover  a  judgment  in  the 
said  Supreme  Court,  against  one  Ephraim  Brockway,  for  the  sum  of  800 
doUani  of  debt,  and  10  dollan  costs,  which  said  judgment  was  recovered  and 
entered  on  the  records  of  said  Supreme  Court,  on  a  bond  executed  by  the 
said  Ephraim  Brockway  to  the  said  Artemas  Brockway,  bearing  date 
on  the  said  3d  day  of  May,  A.  D.  1822,  by  virtue  of  a  warrant  of  attorney 
signed  and  sealed,  and  for  that  purpose  executed  by  the  said  Ephraim 
Brockway,  and  bearing  date  on  the  day  and  year  last  aforesaid  ;  and  where- 
as also  the  said  German  G.  Filkins,  on  the  10th  day  of  May,  A.  D.  1833, 
at  the  city  and  in  the  county  of  New  York,  and  by  the  consideration  ef  the 
Jnaticee  aforesaid,  did  obtain  a  judgment  against  (be  said  Ephraim 
Brockway  for  472  dollars  and  38  cents  damages  and  costs,  which  said  judge- 
ment last  mentioned  was  duly  filed  and  docketed  and  entered  on  the  re- 
cords of  said  Supreme  Court  on  the  day  and  year  last  aforesaid,  having  been 
recovered  and  rendered  on  a  verdict  for  400  dollars  damages  and  6  cent* 
costs,  obtained  by  said  German  G.  Klkins,  in  the  month  of  April,  A.  D« 
1833,  against  said  Ephraim  Brockway,  in  a  certain  cause  tried  at  the  city  of 
Albany  aforesaid,  at  the  Circuit  Court  then  and  there  held  in  the  county  of 
Albany  aforesaid,  for  the  trial  of  issues  joined  in  the  said  Supreme  Court,  ami 
which  verdict  was  then  and  there  rendered  and  given,  for  and  on  account 
of  sundry  gross  trespasses,  assaults  and  batteries  and  unprisonments  of  the 
aaid  German  G.  Filkuis,  before  then  committed  and  done,  by  the  said 
Ephraim,  at  Nassau,  to  wit,  at  Albany,  in  the  county  aforesaid:  and  wlieiv- 
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u  b1k>  afterwaidi,  to  wit,  on  the  Ist  day  of  December,  A.  D.  1823,  at  the 
tity  and  in  the  County  of  Albany  afofesaid,  a  certain  discourse  was  had  and 
mored  between  the  said  German  G.  Filkins  and  the  said  Artemat  Broek- 
Way,  of  and  concerning  the  judgment  aforesaid  of  the  said  Artemas  Brock* 
Way  against  the  said  CSphfaim  BrockWay,  and  of  and  coflceming  the  consi- 
deration of  the  bond  and  warrant  of  attorney  aforesaid,  and  upon  that  cBs- 
Course  it  Was  then  and  there,  to  wit,  on  the  day  and  year  and  at  th«  place 
last  afonssaid,  debated  between  the  said  German  G.  Filkins  and  the  said  Ar- 
temas Brockway,  whether  any  and  What  consideration  Watf  ever  and  when 
and  where  paid  to  the  said  Ephraim  Brockway  by  any  afid  What  perMm  or 
persons  for  the  said  bond  and  warrant  of  attorney  and  judgment  first  abore 
Mentioned,  and  Whether  the  said  above  mentioned  bond  and  warrant  of  at- 
torney were  not  fraudulently  made  and  executed  by  the  said  Ephraim 
BrockWay  to  the  said  Artemas  Brockway,  and  by  him  accepted  of,  and 
Whether  the  said  judgment  first  above  mentioned,  in  favor  of  the  said 
Artemas  Brockway  against  the  said  Ephraim  Brockway,  was  not  fraudu- 
lently entered  of  record  in  the  said  Supreme  Court  by  the  said  Artemas,  in 
order  to  defraud  the  said  German  Gi  Filkins,  and  to  prevent  the  recovery 
by  the  said  German  G.  Filkins  of  the  judgment  above  mentioned,  and  of  the 
■am  mentioned  in  the  verdict  above  mentioned,  in  favor  of  the  said  Ger- 
tnan  G.  Filkins  against  the  said  Ephraim  Brockway ;  and  thereupon  the 
nad  German  G.  Filkins  then  and  there  asserted  and  affirmed  that  the  said 
bond  and  warrant  of  attorney  and  judgment  first  above  mentioned,  were 
made,  executed  and  created  by  the  said  Ephraim  Brockway,  Without  con- 
sideration, bona  fide  paid  or  made  at  the  time  of  such  making  and  execu- 
tion aforesaid,  or  at  any  other  time,  to  the  said  Ephraim  Brockway,  for  the 
Mune,  and  that  the  said  bond  and  warrant  of  attorney  were  fraudulently 
ttuule  and  executed  by  the  said  Ephraim  Brockway  to  the  said  Artemas 
Brockway,  and  fraudulently  accepted  and  taken  by  the  said  Artemas  Brock- 
way, in  order  to  defraud  the  said  German  G.  Fdkins  and  to  prevent  the 
obtaining  by  the  said  German  G.  Filkins  of  the  amount  of  the  verdict 
aforesaid,  and  of  the  judgment  above  mentioned  in  favor  of  the  said  Ger- 
man G.  Filkins  against  the  said  Ephraim  Brockway ;  and  that  the  said 
Judgment  first  above  mentioned  was  fraudulently  entered  and  placed  on  the 
momda  of  the  said  Court  by  the  said  Artemas  Brockway,  in  order  to  detnnd 
the  said  German  G.  Filkins,  and  to  prevent  the  obtaining  and  collecting  by 
the  said  German  G.  Filkins  of  the  amount  specified  in  the  verdict  afore- 
said and  in  the  judgment  above  mentioned  in  favor  of  the  said  German 
G.  Filkins,  against  the  said  Ephraim  BrockWay,  which  assertions  and  affirm- 
ations of  the  said  German  G.  Filkins,  above  mentioned,  he,  the  said  Artemas 
Brockway,  then  and  there  denied,  and  then  and  there  asserted  and  affirmed 
the  contrary  thereof;  and  thereupon  afterwards,  on  the  same  day  and  year, 
at  the  city  and  in  the  county  aforesaid,  in  consideration  that  the  said  Grerman 
.  G.  Filkins,  at  thespecial  instance  and  recjuestof  thesaid  Artemas  Brockway, 
had  then  and  tliere  paid  to  the  said  Artetaas  Brockway  the  sum  of  500  dol- 
lars, he,  the  said  Artemas  Brockway  then  and  there  undertook  and  fruthfhily 
promised  the  said  German  G.  Filkins  to  pay  him,  the  said  German  G.  FU- 
the  sum  of  500  doUars,  if  the  said  bond  and  warrant  of  attorney  and 
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jadgment  first  above  mentioned  were  made,  executed  or  created^  or  either 
jsf  tbem  was  made,  executed  or  created  bj  the  said  Ephraim  Bitckway, 
without  a  eonsideiation  b9na  fide  paid  or  made  to  the  laid  Ephraim 
Braekway  for  the  tame,  to  the  amoont  ipedfied  in  the  condition  of  laid 
hand*  or  if  the  said  bond  and  warrant  of  attorney  were  fraodalently  made 
and  executed  by  the  said  Ephraim  Brockway  to  the  laid  Artemas 
Brockway,  or  fraudulently  Haken  or  accepted  by  laid  Artemas  Broek- 
way*  in  order  to  defraud  the  said  German  G.  Filkins,  and  to  preropt 
the  obtaining  and  collecting  by  the  said  German  G.  Filkinst  of  the  amount 
of  said  verdict,  or  of  the  judgment  above  mentioned  in  favor  of  the  said 
German  G.  Filkins  against  the  said  Ephraim  Brockway,  or  if  the  said  judg* 
nant  first  abote  mentioned  was  fraudulently  entered  or  placed  on  the  re-* 
eocds  of  the  said  Court,  in  order  to  defitiud  the  said  German  G.  Filkins* 
and  to  prevent  the  obtaining  and  collecting  by  the  said  German  G.  Filkins 
of  the  amount  of  the  judgment  or  verdict  above  mentioned,  in  favor  of 
the  said  German  G.  Filkins  against  the  said  Ephraim  Brockway,  or  any 
part  of  said  judgment  and  verdict  last  mentioned ;  and  the  said  German 
G.  Filkins,  in  fact,  saith  that  the  said  bond  and  warrant  of  attorney  and 
jndgmMit  first  above  mentioned,  were  made,  executed  or  created  by  the 
mid  Ephraim  Brookway,  without  a  oonsidenition  bona  fide  paid  or  mado 
to  the  said  Ephraim  Brockway  for  the  same,  to  the  amount  specified  in  the 
Qoodition  of  said  bond,  and  that  the  said  bond  and  warrant  of  attorney 
were  fraudulently  made  and  executed  by  the  said  Ephraim  Brockway 
to  the  said  Artemas  Brockway,  and  fraudulently  taken  and  accepted  by 
the  said  Artemas  Brockway  in  order  to  defi^nd  the  said  German  G.  Filkins, 
aad  to  prevent  the  obtaining  and  collecting  by  the  said  German  G.  FQ- 
kins  of  the  amount  of  said  verdict  and  of  the  judgment  above  mentioned 
IB  favor  of  the  said  German  G.  Filkins  against  the  said  Ephraun  Brock« 
way,  and  that  the  said  judgment  first  above  mentioned  was  fraudulently 
■  autered  and  placed  on  the  records  of  said  Court,  in  order  to  defraud  the 
German  G.  Filkins,  and  to  prevent  the  obtaining  and  collecting  by  the 
German  G.  Filkuis  of  the  amount  of  the  judgrment  or  verdict  above 
jaentioned  in  ftivor  of  the  said  German  G.  Filkins  against  the  said 
Ephraim  Brockway,  or  some  part  of  said  judgment  and  verdict  and  judg- 
ment last  mentioned,  to  wit,  at  the  city  of  Albany  and  in  the  county  of 
Albany  aforesaid;  whereof  the  said  Artemas  Brockway  afterwards,  to 
wit,  on  the  day  and  year  and  at  the  plaee  last  aforesaid,  had  notice,  where- 
by he,  the  said  Aitemas  Brockway,  then  and  there  became  Hable  to 
pay  and  ought  to  have  paid  to  the  said  German  G.  Filkins  the  said 
■am  of  0500 ;  yet  the  said  Artemas  Brockway  not  regarding  his  said  pro- 
mise and  undertaking,  but  contriving  and  fraudulently  intending,  craft- 
ily and  subtly  to  deceive  and  de fhiud  the  said  German  G.  Filkins  in  this 
behalf,  hath  not  as  yet  paid  the  said  sum  of  500  dollars  or  any  part  thereof 
to  him,  the  said  German  G.  Filkins,  (although  often  requested  so  to  do) 
bat  hath  hitherto  wholly  neglected  and  refosed,  and  still  neglects  and  re- 
ftwes  so  to  do,  to  the  damage  of  the  said  German  G.  Filkins  of  500  dol- 
ars,  and  therefore  he  brings  stdt,  &c.    And  the  said  Artemas  Brockway,  by  Y\gt^ 
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Welcome  E^eeck,  his  attorney,  comes  and  defends  the  wron|r  and  injury, 
when,  &e.,  and  says  that  the  said  German  G.  Filkins  oagrht  not  to  have 
or  maintain  his  aforesaid  action  thereof  against  him,  becaase  he  says  that 
though  true  it  is,  that  the  said  discourse  was  had  and  moved  by  and  between 
the  said  German  G.  Fiikins  and  the  said  Artemas  Brockway,  wherein  the 
said  questions  did  arise  as  aforesaid,  and  that  he,  the  said  Artemas  Brock- 
way,  did  undertake  and  promise  in  manner  and  form,  as  the  said  German 
6.  Filkins  hath  above  in  that  behalf  alleged.  Nevertheless,  for  plea  in  this 
behalf,  the  said  Artemas  Brockway  saith  that  the  said  bond  and  warrant  of 
attorney  and  judgment  first  above  mentioned  were  not  made,  executed  or 
created,  nor  were  either  of  them  made,  executed  or  created  by  the  said 
Ephraim  Brockway,  without  a  consideration  bona  fide  paid  or  made  to  the 
said  Ephraim  Brockway  for  the  same,  to  the  amount  specified  in  the  condi- 
tion of  the  said  bond ;  and  that  the  said  bond  and  warrant  of  attorney  were 
not. fraudulently  maiie  and  executed  by  the  said  Ephraim  Brockway  to  the 
■aid  Artemas  Brockway,  nor  fraudulently  taken  and  accepted  by  the  said 
Artemas  Brockway,  in  order  to  defraud  the  said  German  G.  Fiikins,  and  to 
prevent  the  obtaining  and  collecting  by  the  said  German  G.  FiUuns  of  the 
amount  of  said  verdict  nor  of  the  judgment  above  mentioned  in  favor  of  the 
said  German  G.  Filkins  against  the  said  Ephraim  Brockway ;  and  that  the 
said  judgment  first  above  mentioned  was  not  fraudulently  entered  or  placed 
on  the  records  of  said  Court,  in  order  to  defraud  the  said  German  G.  Filkins, 
and  to  prevent  the  obtaining  and  collecting  by  the  said  Grerman  G.  Filkins 
of  the  amount  of  the  judgment  or  verdict  above  mentioned  in  favor  of  the 
said  German  G.  Filkins  against  the  said  Ephraim  Brockway,  nor  of  any 
part  of  said  judgment  and  verdict  last  mentioned  in  manner  and  form  as  the 
said  German  G.  FiUuns  hath  above  in  that  behalf  alleged ;  and  of  this  the 
said  Artemas  Brockway  puts  himself  upon  the  country,  and  the  said  Ger- 
man G.  Filkins  doth  the  like,  &c.  Therefore  let  a  jury,  &«.  [eoniinuanett 
hy  vice  comet  non  misit  breve  to  Oct,  term,  1823,]  unless  some  one  of  our 
Circuit  Judges  shall  first  come  according  to  the  statute  in  such  case  made 
and  provided,  at  a  Circuit  Court  to  be  holden  at  the  capitol  aforesaid,  in  and 
for  the  city  and  county  of  Albany,  on  the  6th  day  of  October  next,  by  whom, 
&€.  &c.  the  same  day,  &c. 
FosTEA,  endorsed  thereon. 

Afterwards,  that  is  to  say,  on  the  day  and  at  the  place  within 
contained,  before  the  Honorable  William  A.  Duer,  £2sq.,  Circuit  Judge, 
come  as  well  the  within  named  German  G.  Filkins  as  the  within  na- 
med Artemas  Brockway,  by  their  respective  attorneys  within  mention- 
ed, and  the  jurors,  of  the  jury  whereof  mention  is  within  made,  being 
summoned,  also  come,  who  being  chosen,  tried  and  sworn,  say  upon 
their  oath,  that  the  said  bond  and  warrant  of  attorney,  and  judgment  first 
above  mentioned,  were  made,  executed  and  created  by  the  said  Ephraim 
Brockway,  without  a  consideration  bona  fide  paid  or  made  to  the  said 
Ephraim  Brockway,  for  the  same,  to  the  amount  specified  in  the  condition 
of  the  said  bond,  and  that  the  said  bond  and  warrant  of  attorney  were 
fraudulently  made  and  executed  by  the  said  Ephraim  Brockway  to  the 
said  Artemas  Brockway,  and  were  fraudulently   taken  and  accepted  by 
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Ike  faid  Artemas,  in  order  to  defraud  the  said  German  G.  Filkinfl^  and  to 
prevent  the  obtaining  and  collecting  by  the  said  German  G.  Filkins  of  the 
amoant  of  said  verdict  and  judgment  above  mentioned  in  favor  of  the  said 
German  6.  Filkins,  against  the  eaid  Ephraim  Brockway,  and  that  the  said 
judgment  first  above  mentioned  was  fraudulently  entered  and  placed  on  the 
noords  of  said  Court,  iif  order  to  defraud  the  said  German  G.  Filkins  and  to 
prevent  the  obtaining  and  collecting  by  the  said  German  G.  Filkins  of  the 
amount  of  the  judgment  or  verdict  above  mentioned  in  favor  of  the  s^d 
German  G.  Filkins  against  the  said  Ephraim  Brockway,  in  manner  and  form 
■8  the  said  German  G.  Filkins  hath  above  in  that  behalf  alleged ;  and  they 
the  damages  of  the  said  German  G.  Filkins  by  reason  of  the  premi- 
over  and  above  his  costs  and  charges  by  him,  about  his  suit  in  this  be* 
half  expended  to  six  cents,  and  for  those  costs  and  charges  to  six  cents. 


ALBANY, 
Feb.  1834. 

Bugbee 

V 

Surrogate  of 
Yates. 


Rule  to  set  aside  the  second  judgment  as  fraudulent 

German  O.  FUkina 

October  31,  1823. 


S,  B.  Ludlow,  Att'y* 


V. 

Epkrmim  Brockway. 
Artemaa  Brockway 

V. 

The  Same.  J     On  filing  the  record  of  feigned  issue  ordered  in 

the  above  entitled  causes,  with  the  postea  thereon  endorsed,  together  with 
the  venire  and  Circuit  CIerk*s  certified  copy  of  the  minutes  of  trial  of  said 
iHue,  and  on  reading  and  filing  said  postea,  together  with  aflidavit  and  no- 
ticef  d&e.,  and  on  motion  of  John  W.  Wheeler,  of  counsel  for  the  abovo 
aamed  German  G.  Filkins,  ordered,  that  the  judgment  in  the  second  above 
entitled  cause  and  all  subsequent  proceedings  thereon  be  vacated,  and  set 
aude  with  the  costs  of  the  application  for  said  feigned  issue,  the  costs  of  the 
trial  of  said  issue  and  the  costs  of  this  motion  to  be  paid  by  the  said  Arte- 
nat  Brockway. 


In  the  matter  of  Bugbee  against  The  Surrogate  of 

Yates  County. 

W.  M.  Oliver,  moved  for  a  mandamus  to  the  Surogate  gu-^ee,  anin- 
of  the  county  of  Yates,  commanding  him  to  grant  letters  of  habitant  of  the 
administration  of  the  goods,  &c.,  of  Alva  Bugbee,  late  of  the  ton,  in  the 
town  of  Benton,  in  the  county  of  Ontario,  (but  now  Yates,)  J^ojinty  of  Onj 
to  Jesse  Bugbee.  A.  Bugbee  died  in  March,  1821.  At  the  and  afterwards 
time  of  his  death  he  resided  in  the  town  of  Benton,  in  the  Vat^ww  e^ 
county  of  Ontario.    In  February,  1823,  the  town  of  Bea-  '«cted    indu- 

of  Benton: 
IfeU,  that  the  granting  administration  of  the  estate  of  Bugbee  pertained  to  the  tiUTogito  of 
Ontario,  and  not  to  the  surrogate  of  Yates. 
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V. 


Byrne  Xn  June,  1823,  Jesse  Bugbee  demanded  of  the  Surrogate  of 
Yates  county,  letters  of  administration,  &c.,  A.  Bugbee 
having  died  intestate.  The  Surrogate  diubting  his  jurisdic- 
tion, delayed  granting  administration  till  the  opinion  of  this 
Court  could  be  taken  on  this  subject. 

Oliver,  remarked  that  the  only  question  for  the  Court 
would  be,  whether  the  Surrogate  of  Yates  has  jurisdiction, 
OF  whether  the  granting  of  letters  properly  belonged  to  the 
Surrogate  of  Ontario.  The  Surrogate  of  Yates  did  not  wish 
to  act  unadvisedly ;  and  the  question  is  brought  forward  in 
this  form  with  his  consent  That  the  Court  would  give 
their  opinion  for  the  instruction  of  an  officer  in  his  duty, 
even  where  it  is  brought  forward  ex  paries  will  appear  by 
JE.  Cook's  case,  (15  John.  183.) 

Curia.  We  think  the  Surrogate  of  Yates  has  no  juris- 
diction. The  third  section  of  the  act  relative  to  the  office 
of  Surrogate  provides,  that  Surrogates  shall  <'  have  sole  and 
exclusive  power  to  take  the  proof  of  the  last  wills,  and  grant 
letters  of  administration  of  the  goods,  d6c.,  of  all  deceased 
persons  who,  at  or  immediately  previous  to  their  death,  shall 
have  been  inhabitants  of  the  respective  counties  of  such  Sur- 
rogates, Alva  Bugbee  was,  at  the  time  of  his  death,  an  in- 
habitant of  the  county  of  Ontario,  and  granting  letters  of  ad- 
ministration pertains  to  the  Surrogate  of  the  latter  county. 

Motion  denied* 


On  a  return  of 


Bbtne,  executrix  of  Brtne,  og'atn^/ Morris. 

The  Sheriff  arrested  the  defendant  upon  the  capias  ad  res- 
cifi     eormt9,  pondendtim,  and  returned  it  thus  :  "  By  virtue  of  the  with- 

the      plaintiff 
mmr    proceed 

to  file  eommon  bail  and  take  judgment,  though  the  sheriff  in  fact  have  euffered  the  defend- 
ant to  go  at  large  without  bail. 

A  reUun  bf  a  eheriff  thus :  **  I  have  taken  the  defendant,  who  remains  under  my  cu9- 
todj,  eo  nek  that  I  cannot  have  his  body  before  the  justices,  du:."  is  a  return  of  ee/t  corfm§ 
iinqply,  and  the  addition  «  so  sick,  dtc."  is  snrplnsage. 

It  seems,  ^at  the  English  retum  of  langmdut  has  no  ^iplication  to  this  state. 
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in  writ  to  me  directed,  I  have  taken  the  within  named  An-    albant, 
drew  MorriSj  who  remains  under  my  custody^  so  ill  and     ^^^  ^^^  , 
weak,  that  I  cannot  have  his  body  before  the  Justices  of        Byme 
the  Supreme  Court  of  Judicature,  at  the  day  and  place       WkAl 
within  contained  as  I  am  witliin  commanded,  without  the 
greatest  danger  and  peril  of  his  life."    The  plaintiff  filed 
common  bail,  and  receiving  no  notice  of  retainer,  proceed* 
ed  to  judgment  by  affixing  a  notice  of  the  rule  to  plead,  in 
the  Clerk's  office,  &c.    The  declaration  described  the  defen- 
dant as  m  custody,  &c.,  the  ordinary  form  upon  a  cepicor* 
pus;  and  now^ 

J,  Antkon,  for  the  defendant,  moved  to  set  aside  the  pro- 
ceedings for  in^gularity.  He  said  the  return  of  languidus 
is  in  correct  form  according  to  all  the  precedents ;  and  the 
defendant  remained  in  the  actual  custody  of  the  Sheriff. 
(Tidd's  Prac.  Forms,  83.  Officina  Brevium,  221.  Dalton's 
iSheriff,  211.)  Being  in  custody,  the  plaintiff  ought  to  have 
declared  against  him  according  to  the  form  prescribed  in 
the  act,  (1  R.  L.  353,  s.  11,)  expressing  in  custody  of  what 
Sheriff  he  was.  The  declaration  was  incorrectly  served  by 
putting  up  a  notice  in  the  Clerk's  office.  It  should  have 
been  served  on  the  prisoner  himself,  or  on  the  Sheriff  or 
jailer.    (Id.) 

It  is  doubtful  whether  upon  the  ordinary  return  of  lan- 
guidus, the  defendant  is  sufficiently  in  Court  for  the  purpose 
of  any  proceedings  whatever,  against  him,  until  his  body  is 
brought  in  by  habeas  corpus,  (2  Lill.  Pr.  Reg.  478,)  or  by  a 
duces  tecum  languidum.  (Ree's  Encyclop.  Languidus.) 
Unless  the  proceedings  are  in  one  of  the  ways  for  which 
we  contend,  the  judgment  will  always  pass  against  the  sick 
man  by  surprise ;  the  Sheriff  always  contenting  himself 
with  a  mere  entrance  into  the  sick  man*s  chamber,  on 
which  he  foimds  his  return. 

/?.  Emmet  ^  C.  White,  jun.  contra.  The  defendant  (or 
his  friends)  is  evidently  attempting,  under  pretence  of  his 
sickness,  to  baffie  the  justice  of  the  Court. 
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Feb.  1824     jjjg  defendant  is  to  be  deemed  actually  in  prison  ;  where- 


Byme  as,  in/a<^  and/oriT^  the  return  imports  no  such  thing,  but 
21^^  directly  the  reverse.  It  alleges  that  the  defendant  was  ar- 
rested^  but  that  he  was  sick,  and  the  Sheriff  could  not  bring 
him  into  Court ;  or,  in  other  words,  commit  him  to  prison. 
For  if  he  had  committed  him  to  prison,  the  whole  command 
of  the  writ  would  have  been  obeyed ;  and  whether  sick  or 
well,  the  return  would  have  been,  simply,  that  he  had  him 
in  custodiuj  to  wit,  in  prison.  But  the  languidus  is  assign- 
ed, as  a  reason  why  he  could  not  have  him  in  close  custo- 
dy, {areta  et  salva  custodia.)  As  to  his  being  under  his 
custody  {stib  custodia)  every  defeiMlant  arrested  is  so,  eveu 
when  his  appearance  is  endorsed,  in  legaj^  contemplation. 
The  very  form  of  the  declaration  is  so,  as  the  defendant  in 
that  case,  as  well  as  where  he  gives  bail,  is  stated  to  be  in 
custody,  &c.  It  is  a^/ion,  for  the  purpose  of  jurisdiction ; 
but  as  to  the  service  of  the  declaration  it  is  the  fa^  only 
which  is  looked  at ;  to  wit,  that  the  defendant  is  actually  in 
jail. 

The  reason  of  the  thing  is  so.  Tlius  the  statute  referred 
to  (1  R.  L.  353,  s.  11,)  requires  the  declaration  to  be  spe- 
cial, only  where  the  defendant  is  taken,  and  imprisoned 
or  detained  in  prison  for  want  of  sureties,  that  is,  where  he 
is  either  originally,  actually  conunitted  to  prison,  or  subse- 
quently surrendered  for  want  of  bail  The  act  meant  to 
guard  against  a  judgment  by  surprise,  when  the  defendant 
was  in  close  custody,  and  could  have  no  access  to  friends 
or  other  persons  to  assist  him.  The  plaintiff  then  should  be 
bound  to  serve  him  personally,  or  the  Sheriff  with  the  de- 
claration. But  where  he  is  merely  arrested,  and  then  left 
at  large,  at  his  own  house,  surrounded  by  friends,  with  all 
opportunities  of  access,  neither  the  words  or  spirit  of  the  act 
apply. 

The  only  question  is,  whether  the  Court,  by  the  arrest, 
got  jurisdiction  of  the  case.  Of  this  there  can  be  no  doubt. 
A  man's  being  sick  is  no  reason  he  should  be  exempt  from 
suit.  It  may  be  a  reason  with  the  Court  in  giving  indul- 
gences, to  enable  him  to  make  a  fair  defence.    But  when  the 
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arrest  is  once  made,  and  the  defendant  in  custody,  in  legal    albant, 
contemplation  (we  speak  now  of  the  formcU  custody  which     ^^^  ^^^ 


gives  jurisdiction)  the  plaintiff  is  at  liberty  to  proceed  with  Bryne 
his  suit  This  is  so  in  every  case.  It  is  so  when  the  ap-  lioaiL 
pearance  is  endorsed.  He  is  then,  for  the  purposes  of  the  suit, 
supposed  to  be  in  custody.  It  is  so,  where  he  is  arrested 
on  bailable  process,  and  suffered  by  the  Sheriff  to  go  with- 
out bail ;  and  the  plaintiff  may  waive  bail  and  take  judg* 
ment  against  him.  It  is  so  when  he  is  in  actual  custody. 
The  jurisdiction  over  the  suit  attaches  upon  the  arrest,  in 
whatever  way  the  defendant  is  disposed  of. 

Then,  in  this  case,  the  plaintiff  had  a  right  to  file  bis  de- 
claration, and  proceed  in  the  suit ;  and  he  was  not  bound  to 
serve  the  declaration  on  the  Sheriff  or  defendant  personally. 

As  to  the  possibility  of  the  defendant's  being  surprised,  it 
is  a  sufficient  answer  to  say,  that  when  such  a  case  arises 
the  Court  will  give  relief.  None  here  is  pretended.  But 
the  argument  has  no  weight  in  it  The  sick  man,  when 
served  with  a  writ,  is  apprised  in  the  most  solemn  manner 
of  the  suit  He  has  only,  as  in  other  cases,  to  reqiMOt  his 
attorney  or  his  friends,  or  some  ol  his  family,  to  attend  to  it. 

It  may  be  proper  to  add,  that  the  return  of  langtiidus,  in 
England  and  here,  is  of  a  totally  distinct  nature.  In  Eng- 
land each  Cqurt  has  a  prison  of  its  own — The  Marshalsea 
for  the  K.  B.  and  the  Fleet  for  the  C.  P.  AH  prisoners,  in 
legal  contemplation,  and  in  fact  where  the  body  is  actually 
taken,  are  brought  to  London,  and  committed  to  one  or  the 
other  prison,  and  the  Sheriff's  duty  and  power  over  the  pri- 
soner then  ceases.  These  prisons  are  distinct  from  the  jails 
or  county  prisons.  Now  when  the  Sheriff  is  permitted  to 
return  '^  languidus^^^  it  is  not  an  excuse  for  not  arresting  the 
defendant,  but  for  not  bringing  in  the  body ;  that  is,  bring- 
ing him  from  a  remote  county  in  England,  for  instance,  and 
committing  him  to  the  Fleet  or  Marshalsea.  Accordingly^ 
in  the  instances  of  return  of  languidus,  referred  to  by  the 
defendant's  counsel,  the  Sheriff  states  in  the  return,  that  the 
defendant  has  been  arrested  and  remains  in  his  Majest^s 
prison^  under  his  custody^  i.  e.  in  the  common  jail  of  that 
county,  so  weak,  &c.,  that  he  cannot  have  him  before  our 
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^^^  ^^^     turn  him  over  to  the  Marshal.    (Tidd's  Pr.  Forms,  83,  Am. 


Bryne  ed.)  So  in  several  returns  given  in  the  New  Betoma  Bie- 
Monk.  vium,  167,  the  defendant  is  always  stated  to  be  in  prisona 
domini  regisy  or  in  prisona — not  in  custodia  merely* 
And  the  sickness  of  the  defendant  is  given  as  the  excuse  for 
not  bringing  him  to  London,  and  delivering  him  to  the  Mar* 
fihal. 

•  In  England  the  plaintiff  cannot  proceed  imtil  the  defen- 
dant, is  thus  brought  up  and  turned  over.  But  with  us  eve> 
ry  Sheriff  of  every  county  is  the  Marshal,  and  the  defendant 
being  in  his  custody,  sick  or  well,  the  plaintiff  may  proceed 
precisely  as  he  may  in  England,  after  the  prisoner  is  deliv* 
eied  to  the  Marshal.  And  it  would  be  a  strange  doctrine 
in  England,  if  after  tlie  prisoner  is  in  the  Marshal's  hands, 
the  plaintiff  must  stop  his  suit  because  he  was  sick. 

Anifion^  in  reply.  As  to  all  the  grounds  assumed  by  the 
plaintiff,  I  answer,  the  Sheriff  has  returned  that  he  has  the 
defendant  in  his  custodjf.  He  is,  therefore,  a  prisoner,  and 
should  have  been  proceeded  against  accordingly. 

The  plaintiff  supposes  the  Sheriff  to  have  returned  thai 
he  has  arrested  the  defendant,  who  is  so  sick  that  he  can- 
not convey  him  to  prison.  This  is  not  the  return.  It  is, 
ihcU  he  remains  in  his  custody  ;  the  very  return  made  in 
England,  when  the  defendant  is  in  prison,  and  sick.  On 
Boch  a  return  in  England,  the  defendant  cannot  be  treated 
«  otherwise  than  as  a  prisoner,  and  a  different  rule  here  would- 
confound  all  practice  on  returns.  How  can  this  defendant 
be  before  the  Court,  unless  he  is  in  custody  ?  When  an 
appearance  is  endorsed,  a  rule  is  entered  accordingly.  Here 
unless  he  is  a  prisoner,  the  Court  cannot  have  jurisdiction. 

Curia.  The  question  is,  whether  this  is  to  be  consider- 
ed the  ordinary  return  of  cepi  corpus,  or  cepi  corpus  in  cus- 
todia. It  is  perfectly  evident  that  the  latter  was  not  in- 
tended. The  Sheriff  served  the  writ,and  the  defendant  was 
80  sick  that  he  could  not  be  conveyed  to  prison  with  safety. 
If  he  was  in  the  custody  of  the  Sheriff  in  the  county  prison, 
it  is  immaterial  whether  he  was  sick  or  well,  and  it  would  be 
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idle  to  mention  this  fact  of  sickness  in  the  return,  unless  it 
was  intended  as  an  excuse  for  not  committing  him  to  jail. 
He  never  was  committed  to  prison ;  and  it  is  in  this  case 
only,  that  the  plaintiff  is  bound  to  designate  the  place  of  im* 
prisonment  in  his  declaration,  or  serve  it  either  personally 
upon  the  defendant,  or  deliver  it  to  the  jailer.  If  the  de^ 
fendant  has  never  been  in  jail,  service  on  the  jailer  would 
be  a  nullity.  We  think  this  is  to  be  considered  a  return  of 
cepi  corpus^  simply,  and  all  the  additional  matter  contained 
in  the  return  may  be  rejected  as  surplusage,  though  it  would 
form  a  very  good  ground  for  a  Judge's  enlarging  the  time  to 
plead,  or  an  excuse  for  omitting  to  defend,  upon  motion  to 
set  aside  a  default  on  the  ground  of  merits.  By  a  return  of 
cepi  carpus,  the  defendant  is  considered  in  custody,  for  the 
purpose  of  giving  the  Court  jurisdiction. 

This  was  treated  on  the  argument  for  the  defendant,  as 
the  English  return  of  languidus  ;  but  it  is  not  so.  In  Eng** 
land,  the  King's  Bench  and  Common  Pleas  have  their  res^ 
pective  prisons  :  the  Marshalsea  belongs  to  the  former — the 
Fleet  to  the  latter ;  and  sometimes,  when  the  defendant  is 
sick  in  a  remote  part  of  the  kingdom,  the  Sheriff,  instead  of 
committing  him  to  one  of  these  prisons,  as  he  is  required  to 
do  by  the  process,  confines  him  in  the  county  prison,  and 
then  makes  the  return  qitod  est  languidus  inprisottadafni- 
ni  regis.  But  the  practice  upon  a  retiun  of  languidus  has 
no  application  to  this  case.  The  moment  the  Sheriff  arrests 
the  defendant,  he  is  in  custody,  and  the  Sheriff  may  so  re- 
turn, though  in  fact  he  suffer  him  to  go  at  large  without 
bail.  The  plaintiff  has  proceeded  regularly,  and  the  motion 
to  set  aside  the  proceedings  must  be  denied. 


ALBAITT, 
FeK1894. 

Byrae 

▼. 
raoiTis. 


Motion  denied.(a) 

(«)  Before  the  33  H.  6,  cfa.  9,  A.  D.  1445,  (enacted  in  this  state,  1  R. 
L.  423,  B.  13,)  the  sheriff'  was  not  obliged  to  let  to  hail  persons  arrested  on 
mesne  process  ;  and  in  case  of  his  refusal,  they  were  obliged  to  sne  oat  a 
writ  de  manucaptione,  (2  H.  Bl.  433,  4.)  If  to  a  eapia*  he  returned  cepi 
etrptts  et  paratum  habeo,  he  was  bound  to  hare  the  body  at  the  return  of 
the  writ;  and,  on  failure,  was  amerced.  (Halt  Sh.  311,  313.)  But  if  he 
fetomed  cepi  corpus,  et  quod  eet  Utnguidue  in  primna  this  was  a  goo4  rv« 
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Byrne 

V. 

Morris. 


turn,  if  true  that  the  party  was  aick ;  and  a  duces  tecum  might  be  award- 
ed to  the  Sheriff  to  bring  in  the  prisoner ;  or  the  defendant,  if  he  wonld  ap- 
pear, might  be  received  so  to  da  (Id.  313.)  If  the  return  was  false,  the 
Sheriff  was  fiable  to  be  punished  by  fine  and  Imprisonment  (Id.)  Whether 
«  return  of  languidui  est  was  good,  without  addix>g  in  primnuL,  was,  in  the 
lime  of  Dalton,  not  well  settled.  (Id.)  Tho  returns  of  languidua  given  by 
him  are  as  follows :  **  By  virtue  of  this  writ,  A.  B.  within  named,  is  taken 
by  his  body  and  is  detained  In  prison  or  jail,  so  nek  that  I  cannot  have 
liis  body  at  the  day  and  place  within  contained,  without  danger  of  his 
death."  Another :  "  By  virtue  of  this  writ  to  me  directed,  I  have  taken 
the  body  of  the  within  named  J.  S.,  which  said  J.  S.  is  in  the  prison  of  our 
k>rd  the  king  of  C.  so  sick  that,  for  fear  of  his  death,  I  cannot  have  him  be- 
fore the  Justices  within  written,  at  the  day  and  place  within  contained,  as 
within  I  am  conrnianded."  Another :  (like  the  last  as  to  the  caption)  '<  Which 
Mdd  J.  is  afflicted  with  so  many  infirmities,  that  I  cannot  have  him  withoot 
great  danger  of  his  death,  on  account  of  the  debility  of  hk  body,  before  th* 
Joitices  within  written,  at  the  day  and  place  within  contained,  Slo,  (Id. 
211.) 

An  action  did  not  lie  for  a  false  return  of  languidue.  (Bolee  v.  LaenUi 
Ch>.  EUz.  852.)  The  Sheriff  was  liable  to  an  amercement  only.  Bat  an 
■etion  lay  for  a  false  return  of  cepi  corpue^  if  he  had  not  taken  bail.  (Roll 
Ab.807.    Bao.  Ab.  Sheriff,  (O).) 

Where  there  was  a  return  of  cepi  corpue,  and  the  Sheriff  did  not  produce 
the  defendant,  the  ancient  mode  of  compelling  him  so  to  do  was  by  amerce- 
ment ;  and  this  practice  appears  to  have  continued  from  the  eariiest  tunes 
down  to  the  beginning  of  the  reign  of  Gea  2,  and  to  have  given  way  to  the 
pioeeeding  by  attachment  at  some  period  between  the  years  1724  and  1729. 
tVid.  2  H.  BL  434,  n.  (a)  where  all  the  authorities  on  this  subject  are  Ailly 
cited.) 

It  wBl  be  seen  by  the  opinion  of  the  Court,  and  the  argument  m  the  prin- 
inpal  ease,  that  this  bringing  in  the  body,  or  in  the  language  of  <mt  empire, 
having  it  hrfore  the  Jueticee,  dec,  anciently  meant  an  actual  delivary  of  the 
dafendant  to  the  Marahal  of  the  MarehaUea,  But  in  this  state  every  county 
prison  is  a  Marshalsea  for  the  Supreme  Court,  and  a  return  of  the  defendant 
cept  corpue  in  cuetodia  gives  the  Court  jurisdiction,  though  it  import  no  more 
dian  that  the  defendant  is  in  the  jail  of  the  particular  Sheriff  who  makes 
the  return.     (1  R  L.  353,  s.  11.) 

The  rule  to  bring  in  the  body  has  entirely  lost  its  ancient  meaning,  and  in 
the  process  of  time  has  oome  to  require  no  actual  interference  whatever 
with  the  body  of  the  defendant,  but  a  putting  in  special  bail.  (Vid.  Dunl 
Tt,  195,  and  cases  there  cited.)  This  bail  is  the  Marshal,  upon  a  cepi  cor* 
ptu,  as  the  Sheriff  is,  upon  a  cepi  eerpue  in  cuetodia. 
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£x]>arto 

Ex  parte  Bail  v.  Bwiy. 

I.  Seelte,  moved  for  a  mandamus  to  the  Judges  of  the 
Couit  of  Common  Pleas  of  Otsego  county,  commanding  /t«eeflM,that 
them  to  grant  a  new  trial  in  a  cause  in  that  court  between  ^f"to  no^ 
Baily  plaintiff,  and  Stocker  defendant.  The  action  was  slan-  material  teeti- 
der  for  charging  the  plaintiff  with  being  a  thief.  On  the  cha^  to  the 
irial,  witnesses  were  sworn  for  the  plaintiff,  but  none  for  the  jury*  thuiM  not 
defendant.  P.  T.  testified  that  he  heard  the  defendant  say  the  party  call 
to  the  plaintiff,  «  You  will  not  only  lie,  but  steal."  C.  B.  jji'^^^^jj 
swore  that  he  heard  a  part  of  the  same  conversation :  the  him  to  giTe  it 
plaintiff  asked  the  defendant  if  he  had  not  said,  that  he  the  "^The^remedy 
plaintiff  was  a  thief,  and  he  could  prove  it  ?  that  the  defen-  ^^^  f^fomng  to 

comply     with 

dant  did  not  reply.  The  plaintiff  then  repeated  the  inquiry,'  sach  request 
and  the  defendant  then  said;  «  You  will  steal."  J.  P.  swore,  j^^^JI,^^^'^: 
that  the  defendant  speaking  to  him  of  the  same  con  versa-  pel  a  new  trial, 
tion,  said  that  he  and  the  plaintiff  had  had  some  dispute ;  ^J^  j^  2y"a 
the  plaintiff  called  him  a  liar,  and  he  said  to  the  plaintiff,  '^^^  of  J^e 
"You  will  steal,"  or,  "You  have  stolen  f  and  he  told  the  .houid  refuse 
Witness  further,  that  the  words  were,  « that  the  plaintiff  was  JJiS^but^byl 
a  thief  or  would  steal,"  or  something  like  that.  He  further  biu  of  excep- 
iold  this  witness,  that  at  the  time  he  made  this  charge  wrU*of error.* 
against  the  plaintiff,  he  did  not  say  he  could  prove  it :  and      l»  aiander, 

-,  -,  ,,,  ,^  ,  .  T^*^    where  there  is 

be  thought  ttiat  would  be  a  defence  to  the  action.  B.  F.  the  least  room 
swore,  that  he  heard  the  conversation  alluded  to  by  the  first  [he^jj^**''^  ^f 
and  second  witnesses,  but  did  not  remember  the  words  dis-  the  words,  this 
tinctly.  They  were  very  insulting  and  abusive,  and  he  did  Jerained  hj 
not  hear  the  plaintiff  use  any  improper  language  to  the  de-  **»•        i.^fy^ 

whose  decmoa 
is  conclusive. 

*  Slander  is  m  the  nature  of  a  penal  action,  and  though  the  jury  find  for  the  defendant 
against  the  weight  of  evidence,  a  new  thai  will  not  be  granted. 

Though  a  verdict  in  the  C.  P.  be  against  the  weight  of  evidence,  and  that  conrt,  on  motion 
refuse  a  new  trial,  there  being  a  counsellor  at  law  on  the  bench,  yet  this  court  will  not  in- 
terfere by  mandamus. 

Because  the  granting  a  new  trial  rests  in  discretion. 

•  Though  this  court  might  interfere  by  mandamus  in  an  extreme  case  of  this  nature,  as 
where  there  is  no  room  for  doubt,  yet  such  remedy  should  be  exercised  very  sparingly. 

'  A  court  will,  in  their  discretion,  sometimes  deny  a  new  trial,  though  the  verdict  be  plainly 
Against  law,  as  if  the  nature  of  the  controveny  be  trifling,  dtc 


Mly. 
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ALBANY,  fendant.  G.  W.  heard  the  same  conversation  ;  did  not  re- 
PMkIS^.  member  the  words,  but  understood  the  defendant  to  have 
Ex  paito  made  a  general  charge  of  stealing  against  the  plaintiff.  J. 
W.  and  W.  H.  proved  that  the  defendant  was  a  man  of 
considerable  property:  and  on  J.  W.  being  cross-examined, 
he  said  he  served  the  writ  on  the  defendant ;  the  plaintiff 
told  him  that  the  defendant  had  said  to  him,  <<  You  will 
steal,  won't  you  ?"  but  did  not  say  that  this  was  the  only 
charge  the  defendant  had  made  against  him. 

The  defendant's  coimsel  moved  for  a  nonsuit  on  the 
ground  that  none  of  the  words  proved  were  actionable.  His 
Honor  the  First  Jndge,  being  of  the  degree  of  counsellor  at 
law,  was  of  opinion,  that  the  motion  should  be  granted,  and 
assigned  his  reasons  at  length ;  but  he  was  overruled  by  the 
other  two  Judges  on  the  bench,  who  decided  that  the  cause 
should  go  to  the  jury,  whose  province  it  was  to  give  a  con- 
struction to  the  words. 

The  First  Judge  then  charged  the  jury  that  altho'  his  indi-, 
vidual  opinion  was  unaltered  that  the  plaintiff  ought  to  have 
been  nonsuited,  yet  a  majority  of  the  Court  thought  other- 
wise, and  it  was  the  opinion  of  the  other  members  of  the 
Court  that  he  was  about  to  deliver  to  them.  He  frankly  and 
candidly  invited  them  to  consider  it  as  the  opinion  of  the 
Court ;  and  that  he  might  very  probably  be  mistaken,  and 
the  other  members  of  the  Court  be  right.  He  then  stated 
the  following  propositions :  1.  It  is  the  province  of  the  jury 
to  construe  the  words,  and  determine  their  meaning  ;  and 
if  they  should  find  that  the  word  will,  as  used,  meant  that 
the  plaintiff  iroi//€{  be  guilty  of  stealing  hereafter,  then  they 
ought  to  find  for  the  defendant.  2.  If  they  should  find 
that  the  word  will,  as  used,  meant  that  the  plaintiff  had 
committed  theft,  then  the  plaintiff  would  be  entitled  to  a 
verdict.  The  jury  found  a  verdict  for  the  defendant.  A 
motion  was  afterwards  made  for  a  new  trial,  but  denied. 

Sedye  remarked,  that  the  words  proved  are  in  them- 
selves actionable.  They  amount  to  a  direct  charge  of  theft, 
and  it  should  not  have  been  left  to  the  jury  to  determine 
their  actionable  quality.  This  was  a  question  of  law  for  the 
Court  to  decide. 
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But  if  the  actionable  quality  of  the  words  was  to  be  de-    ALBAirr, 
.  termined  by  the  jury,  we  contend  it  was  not  properly  left  to     Feh>  lesii. 
them  by  the  Court    The  charge  related  to  the  word  will^     Ex  puto 
.  and  referred  solely  to  the  testimony  of  P.  T.  who  swore       ^^' 
that  he  heard  the  defendant  say,  "  You  will  not  only  lie,  but 
steal."    At  any  rate,  the  whole  case  was  put  to  the  jury  up- 
on the  testimony  of  P.  T.  &,  C.  B.    The  testimony  of  the 
other  witnesses  was  overlooked.    G.  W.  understood  the  de- 
fendant to  make  a  general  charge  of  stealing,    lliis  was 
actionable.    (Ney  v.  Otis,  8  Mass.  Hep.  122;  Hoyle  v. 
Youngy  1  Wash.  Rep.  152 ;  Fowle  t.  Robbins^  12  Mass. 
Bep.  600,  per  Jackson,  J. ;  Peake  v.  Oldham,  Cowp.  275 ; 
Oldham  v.  Peake,  W.  Bl.  Rep.  959 ;  Woolnoih  v.  Meadows^ 
8  East,  453.)    The  words  as  stated  by  J.  F.  were,  that  the 
plhiniiS  would  steal  or  had  stole.    All  this  evidence  aside 
from  that  of  P.  T.  &  C.  B.  was  laid  entirely  out  of  the  case, 
both  by  the  Court  and  jury.    It  should  have  been  submit- 
ted upon  the  whole  evidence,  whether  the  charge  of  theft 
was  intended.    The  case  was  suffered  to  turn  entirely  upon 
the  construction  of  the  word  unlL 

The  jury  should  have  been  charged  to  construe  the  words, 
as  they  would  have  been  understood  by  the  by-standers : 
and  that  if  they  believed  they  would  have  been  understood 
to  charge  the  plaintiff  with  theft,  they  should  find  for  him. 

S.  Starkweather,  contra.  There  were  no  actionable  words 
proved  ;  and  as  all  the  evidence  referred  to  the  same  time 
and  place,  if  any  one  set  of  words,  as  proved  by  any  witness, 
was  not  actionable,  the  Ck)urt  will  intend,  after  trial,  that  the 
words  found  by  the  jury  to  have  been  spoken,  were  not  ac- 
tionable. In  slander  and  the  like  actions,  the  Court  will 
not  grant  a  new  trial,  where  the  merits  have  been  submitted 
to  the  jury.  An  acquittal  is  conclusive,  as  in  case  of  a 
criminal  prosecution.  If  words  are  not  in  themselves  ac- 
tionable, the  manner  of  speaking  them  is  to  control  their 
meaning.  The  jury  have  passed  upon  this  point,  and  their 
finding  is  conclusive.  They  have,  in  the  language  of  the 
charge, ''  construed  the  words,  and  determined  their  mean- 
ingi"  as  they  had  a  right  to  do. 
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.ALBANY,      '  But  this  Court  have  no  jurisdiction  over  the  subject  mat^ 

Feb.  itm.     |g^  ^f  ^Yxe  motion.    The  right  to  a  new  trial  rested  wholly 

Ez  iMrte     in  the  discretion  of  the  Judges  who  tried  the  cause.    The 

^^'       appropriate  and  only  remedy  was  by  bill  of  exceptions!  to 

the  opinion  of  the  Court,  and  a  writ  of  error. 

Oiiria,  The  motion  for  a  nonsuit  was  properly  ovemil- 
-ed.  The  Judge  then  proceeded  to  chArge  the  jury,  that  the 
question  for  them  to  determine  was  how  the  words  were  to 
•be  understood ;  and  the  principal  subject  of  complaint  is,  that 
he  confined  his  notice  solely  to  the  words  in  proof  which 
were  granmiatically  prospective,  "  you  will  steal,"  without 
expressly  submitting  other  sets  of  words,  which  it  is  insisted 
were  established  by  the  proof.  He  told  the  jury,  that  it  was 
for  them  to  say,  whether  the  words  were  prospective,  and 
meant  that  the  plaintiff  would  hereafter  steal,  or  that  he  had 
already  committed  theft ;  and  though  perhaps  he  may  have 
laid  too  much  stress  on  the  word  will,  yet  it  was  substan- 
tially a  submission  how  they  would  understand  the  words, 
generally,  as  proved  on  the  part  of  the  plaintiff.  It  is  object- 
ed that  the  Judge  took  no  express  notice  of  any  other  words 
than  those  proved  by  the  witnesses  P.  T.  &  C.  B.  and  par- 
ticularly that  he  paid  no  aitention  to  the  admission  which 
the  defendant  made  to  J.  F.  This  would  doubtless  have 
been  proper  as  showing  an  intention  to  charge  the  plaintiff 
with  the  crime  of  larceny,  but  the  plaintiff's  counsel  should 
have  called  the  Judge's  attention  to  this  testimony.  Not 
having  done  so,  he  has  no  right  to  complain  of  the  omission 
as  erroneous.  Nor  is  a  mandamus  the  proper  remedy.  If 
the  charge  of  the  Judge  was  incorrect,  the  plaintiff  should 
have  taken  his  bill  of  exceptions,  and  reviewed  it  upon  a 
Writ  of  error.  But  aside  from  this  difficulty  as  to  the  reme- 
dy, it  is  a  sufficient  answer  to  this  application  that  the  words 
proved  would  admit  of  some  doubt  as  to  their  meaning, 
and  where  there  is  room  for  the  least  criticism  upon  their 
import,  it  is  properly  a  question  for  the  jury,  whose  deci- 
sion is  conclusive.  It  comes  within  the  principle  laid  down 
by  this  Court  in  Wilson  v.  Supervisors  of  Albany,  (12  John. 
416.)    We  think  the  jury  found  against  the  weight  of  evi- 
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dence,  but  they  had  a  right  to  decide.     Slander  is  in  the  na-    alban Y| 
ture  of  a  penal  action,  in  which  though  the  jury  find  for  the     ^^^^^ 
defendant  against  the  weight  of  evidence,  a  new  trial  is     E»  paitt 
never  granted.     [Hurtin  v.  Hopkins^  9  John.  36.)  wy. 

As  to  the  remedy  by  mandamus,  it  may  be  proper  to  18- 
mark,  that  though  in  extreme  cases  we  might  interfere,  and 
control  the  Court  below  upon  questions  of  fact  presented  in  \ 

the  form  of  a  motion  for  a  new  trial,  yet  it  is  a  remedy  which 
should  be  used  very  sparingly.  A  contrary  course  would 
draw  before  this  Court,  whenever  one  of  the  parties  should  ..   ; 

be  dissatified  with  the  decision  of  the  Common  Pleas,  an  ex- 
amination of  those  questions  which  address  themselves 
merely  to  the  discretion  of  that  Court.  We  should  be  per- 
petually appealed  to  for  the  adjustment  of  rights  undefined! 
by  law.  This  would  result  in  an  endless  conflict  of  opi- 
nion upon  questions  which  must  from  their  very  nature  be- 
finally  determined  by  the  Court  below,  because  they  cannot 
be  reached  by  the  mies  of  law ;  and  although  we  may  think 
the  inferior  jurisdiction  has  erred,  yet  we  will  not  interfere. 
It  is  true,  that  extreme  cases  may  be  supposed,  which  would 
form  an  exception  to  this  doctrine.  Where  an  action  is  brought 
on  a  promissory  note,  the  execution  of  which  is  proved  be- 
yond all  doubt,  and  yet  the  jury  find  against  it,  should  the 
Court  below  refuse  a  new  trial,  we  misht  interfere  ;  but  it 
trould  be  improper  to  do  this,  in  ordinary  cases.    Even  • 

where  a  verdict  is  plainly  against  law,  yet  the  Court  may 
many  times  properly  deny  a  new  trial ;  as  if  the  controver- 
sy be  very  trifling  in  its  nature,  or  contemptible  in  amount. 

Motion  denied,  (a) 

(a)  Vid.  Maerow  v.  HtiZ^,  I  Burr.  II ;  FarewtU  v.  Ch^ffey,  id.  54,  and  the 
eaies  theM  cited ;  Fleming  ▼.  Gilbert,  3  John.  598 ;  Hifatt  ▼.  Wood,  id.  939 ; 
Hum  T.  BwrreU,  5  John.  137 ;  Van  Slyek  t.  HogrUwm,  6  Johm.  970 ;  and 
Feeler  ▼.  Whipple,  8  John.  369. 
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ALBANY, 
FeK18d4. 


Lathrop 

^  ▼•  Jackson,  ex  dem.  Eoson  and  another  (igainst  Gater. 

JadiTinL 

Aniiaforde-  H.  H.  RoBS,  for  the  defendant,  moved  for  a  view,  which 
Sn*  oaniM  l»ing  successfully  opposed  hy  Z,  It  Shipherd,  the  Court 
ocMUof  oovne,  directed  a  rule  to  be  entered  that  the  motion  be  denied,  with- 

imlnM  tiM  ooo- 

tnry  be  ex-  out  Saying  any  thing  about  costs. 

pnimid  m  the 
rule. 

Shipherd,  asked  for  the  costs  of  opposing. 

Ctiria.  Wherever  the  rule  is  entered,  that  a  motion  be 
denied^  the  costs  of  opposing  the  motion  follow  of  course,  in 
all  cases  except  where  the  contrary  is  expressed  in  the 
rule.(a) 

(«)  Vid.  WiUimM  ▼.  Smith,  3  Caines*  Rep.  353. 


Lathrop  against  Judivini. 


Wliere  an  at-  J.  DicKsoN,  moved  to  set  aside  the  default  for  not  joining 
at  ene  dwei-  ui  error,  and  all  subsequent  proceedings  for  irregularity.  He 
Suhboffi'^  read  affidavits,  showing  that  before  die  rule  for  joining  in 
aaother  dwei-  eTTor  had  expired,  the  defendant's  attorney,  on  inquiry, 
hb^kTSlinx  ^^^°d  *^^  *®  plaintiff's  attorney  was  absent  from  home. 
iMTiiif  AG  one  He  had  an  office,  at  which  a  clerk  occasionally  attended,  but 
Uie      aemce  he  was  not  in  the  office,  and  the  plaintiff's  attorney,  and 

iLmld  C^  ^  ^^^  ^^^  ^'^^  *^  absent,  boarded  at  his  father's  bouse, 
deliTery      to  which  was  in  the  same  neighborhood  with  his  office.    The 


MgagtSTto  joinder  in  error  was  served  on  his  father,  at  the  house  where 
the       hmm  he  boarded. 

wliere         he 
l^^i^i^fi^    latlier 

than   to  one      Dickson  cited  Oelston  v.  Swartwoiit,  1  John.  Cas.  136. 

beloiq(iBff     to 

^^hmrn  ^Ti?      ^'  ^*  Foot  J  contra,  read  an  affidavit  showing  that  the  office 

ftoe  ii  kept      was  a  part  of  a  dwelling-house  where  a  family  resided.    He 

insisted  that  the  service  should  have  been  on  some  per 
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ion  in  that  house,  or  some  excuse  be  shown,  why  it  was  not.  alb  ant. 

The  rule  cited  authorizes  a  service  at  the  attornejr's  dwell-  ^^^  ^^^  _ 

ing-house,  if  no  one  is  at  the  office,  but  not  upon  one  in  a  SaperriMMr, 

nouse  where  he  is  a  boarder  merely.    The  boarding  house  uiLf*^* 

of  the  attorney  may  be  and  frequently  is  a  considerable  dis-  j»Tv 

tance  from  the  office.    The  proper  service,  in  such  a  case,  JmI/oT 
would  be  on  one  in  the  house  where  the  office  is  kept 

WooDWORTH,  J.    The  reason  of  the  rule  is  in  favor  of 

the  course  pursued  here.    The  paper  will  be  better  taken 

care  of  by  a  person  belonging  to  the  house  where  the  attor^ 

ney  is  a  boarder,  than  by  an  entire  stranger,  as  the  person 

may  be,  though  he  reside  in  the  same  house  where  the 

office  is  kept 

Motion  granted^ 


In  the  matter  of  The  Supervisor  and  Overseers  or 
THE  Poor  of  the  town  of  Sanolakb  against  The  Sui«- 
ERVisoR  and  Overseers  of  the  Poor  of  the  town  of 
Berlin. 

Pursuant  to  an  act  passed  June  19th,  1812,  entitled  an  act  luU  daoM  iu 
to  divide  the  towns  of  Greenwich  and  Berlin,  in  the  county  tHwim/n^^ 
of  Rensselaer,  into  three  towns,  these  two  towns  were  divided  ^"f  thmwnpw 

TIMMVy  MUi*t  to 

into  three  towns,  by  the  names  of  Greenbush,  Berlin  and  meet  ud  ap- 
Sandlake ;  and  the  second  section  required  "  That  as  soon  SJJ^^^  ,^ 
as  may  be  after  the  first  Tuesday  of  April  next,  the  Over-  neys  or  Um 
seers  of  the  Poor  and  the  Supervisors  of  the  said  towns  ^^w^l^ih^ 
shall,  after  due  notice  given  by  any  one  Supervisor,  meet  at  omittodoihiii, 
the  dwelling  house  now  occupied  by  Thomas  Thompson,  tjaUy  by  omH- 
and  apportion  the  money  and  ppor  belonging  to  the  said  ot^^SSSI 
towns  of  Greenbush  and  Berlin,  among  the  three  towns,  lar  pMiper, 
agreeable  to  the  last  tax  list  for  said  county,  and  that  forever  ^o  eompei 
afterwards  each  of  the  said  towns  shall  support  and  main-  ^^^^  «*• 

FBCst   tno    ip* 

tain  their  own  poor.''  portioiunent. 

One      wlio 
had  been  oe- 

eamonally  and  partiaHy  relioTed  by  the  town,  and  wboie  cireumftaneea  had  usdetfene  no 
material  change  for  the  better,  after  being  relieredf  waa  boiden  to  be  a  paoper  wHhiii  the 
aeaBing  of  this  clause. 

Vol.  II.  62 
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ALBANY,        The  Superyisors  and  Overseers  of  Beiliu  and  Saqdlak« 
met  pursuant  to  this  section,  on  the  13th  May,  1813,  and  the 

Supennfor,    officers  of  Berlin  represented  that  there  was  but  one  persons 
'  liike     '  (one  Austin,)  chargeable  to  Berlin,  the  expense  of  keeping 

«/jJ\^^  whom  was  apportioned  between  the  two  towns,  by  a  written 
4M.,ofBerUii.  agreement.  Henry  Saunders  and  Lois  his  wife,  who  had 
been  occasionally  relieved  as  paupers,  by  the  town  of  Berlin, 
before  the  act  passed,  and  who,  at  the  time  of  the  meeting, 
resided  in  a  part  of  Sandlake,  which  before  the  act  had  been 
a  part  of  Berlin,  were  not  noticed  in  the  apportionment, 
nor  was  the  attention  of  the  Supervisors,  &c.,  called  to  this 
subject,  except  as  it  was  incidentally  mentioned  by  one  of 
the  Overseers  of  Berlin  to  one  of  the  Overseers  of  Sandlake. 
June  7th,  1813,  Saunders  and  his  wife  applied  to  the  Over- 
seers of  Sandlake  for  relief,  and  have  since  that  time  been 
supported  by  that  town  at  very  great  expense.  H.  Saund- 
ers died  in  1816.  His  wife  survived,  and  is  still  chai^- 
able.  They  had  lived  in  that  part  of  Sandlake  which,  before 
the  act  was  a  part  of  Berlin,  for  several  years ;  were  in  in- 
digent circumstances,  and  during  tliat  time  had  been  occa- 
sionally relieved  by  Berlin,  as  paupers.  They  had  been  so 
relieved  as  late  as  the  winter  of  1811  and  1812 ;  but  had  not, 
at  any  time,  depended  solely  on  the  town.  From  the  time 
•  of  passing  the  act,  to  the  time  when  they  became  chargeable 
to  Sandlake,  they  had  not  b^n  in  want  of  public  charity^ 
by  reason  of  Saunders'  (on  sale  of  a  small  piece  of  land 
which  he  owned)  having  received  $100.  The  town  of  Sand- 
lake had  expended,  since  Saimders  and  his  wife  became 
chargeable,  about  $1100  in  their  support.  On  finding  that 
they  were  chargeable  to  Sandlake,  the  Overseers  of  the  Poor 
of  that  town  had  often  called  on  the  Overseers  of  the  Poor  of 
Berlin  for  contribution  towards  their  support,  which  the  latter 
had  declined,  relying  on  the  apportionnient  of  the  13th  May, 
1813,  as  final  and  conclusive ;  and  the  Supervisor  and  Over- 
seers of  Berlin  had  refused  to  join  in  any  farther  apportion- 
ment, though  notice  had  been  given  for  this  purpose  pursuant 
to  the  act.  A  bill  had  been  filed  by  Sandlake  in  the  Court 
(rf  Chancery,  for  relief,  which  was  dismissed,  on  the  ground 
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Aat  if  they  had  any  remedy  it  was  at  law.    (See  5  Johq.    albany, 
Ch.  Rep.  232,  S.  C.)  '''^  ^^ 


Snpemior 

J.  P.  Cushmarij  moved  for  a  mandamus,  commanding  the        'lake 
Supervisor  and  Overseers  of  Berlin  to  join  in  making  the    p^  T^j^^ 
proper  apportionment  4be^  of  B^atL 

.  He  contended  that  Saunders  and  his  wife  were  to  be  con* 
sjdered  paupers  of  Berlin,  at  the  time  when  the  act  pass- 
ed. It  is  enough  that  they  had  been  occasionally  relieved. 
Being  the  proper  subjects  of  apportionment,  if  the  town  of- 
ficers have  omitted  to  make  it,  this  Court  will  compel  them 
to  proceed  and  do  their  duty.  {Hull  v.  The  Supervisors  of 
Oneidoj  19  John.  259.)  Even  if  the  subject  was  brought 
fiilly  before  them,  and  they  misjudged  upon  the  question 
whether  these  persons  were  to  be  considered  poor  within 
the  meaning  of  the  act,  yet  a  mandamus  should  go  to  rectify 
the  mistake.  In  the  matter  of  Brig/a  v.  The  Supervisors 
qf  Chenango,  (18  John.  242,)  the  Supervisors  had  passed 
upon  a  Clerk's  account  for  services,  and  rejected  his  claim 
upon  the  ground  that  it  was  not  a  proper  county  charge ;  and 
this  Court  being  of  a  difierent  opinion,  enforced  the  claim  by 
mandamus.  It  is  not  necessary  to  constitute  a  pauper  that 
he  should  derive  his  entire  support  from  the  town.  It  is 
enough  that  partial  relief  is  rendered.  The  moment  a  man 
applies  for  and  obtains  relief,  to  any  degree,  he  is  considered 
as  a  pauper,  and  the  Overseers  of  the  Poor  may  bind  out 
his  children  as  apprentices  or  servants.  (1  R.  L.  136.) 
Though  not  actually  chargeable  on  the  13th  of  May,  1813, 
they  were  virtually  so.  They  had  been  actually  chargeable 
about  a  year  before,  and  but  a  few  months  before  the  passage 
ci  the  act,  and  had  undergone  no  material  change  in  their 
circumstances. 

D.  Buel,  contra.  We  suppose  that  as  both  parties  met 
and  made  a  decision,  unless  it  be  very  clear  that  there  was 
not  a  substantial  compliance  with  their  duty,  the  Court  will 
not  interfere.  The  question  arises  upon  a  standing  clause 
in  the  various  acts  by  which  towns  have  been  divided.  The 
powers  conferred  are  temporary  and  personal  in  their  very 
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ALBANY,    nature  ;  confined  to  the  officers  mentioned,  and  could  nearer 
F^li.  1834.     \iQYe  intended  to  embrace  their  successors.    The  legislature 
SuperviMT     did  not  mean  that  this  duty  should  be  performed  by  per- 
lie        ^^^  ^^^  might  be  wholly  unacquainted  with  the  subject. 
▼• .        After  the  lapse  of  11  years,  we  are  called  on  to  perform  a 
^^VBerihb  duty  which  cannot  be  discharged  with  intelligence.    If  this 
matter  is  not  to  be  considered  res  judicata,  is  it  consistent 
with  law  or  with  policy  to  impose  a  duty  of  this  nature,  pe- 
culiarly belonging  to  the  original  Supervisors  and  Overseers 
of  these  towns,  upon  their  remote  successors  ?    It  is  plain 
that  this  was  a  matter  of  discussion  on  the  13th  of  May,  1813. 
If  it  has  been  passed  upon,  the  proper  remedy  is  by  certio- 
rari, not  by  mandamus.    The  case  of  Hull  v.  The  Supervi- 
Bars  of  Oneida,  merely  goes  to  show  that  where  public  offi- 
cers omit  to  act,  you  will  put  them  in  motion,  and  compel 
them  to  meet  if  necessary.    You  will  not  undertake  to  guide 
their  discretion.    What  else  can  you  do  here?     Suppose 
these  Supervisors  and  Overseers  to  assemble ;  would  they 
not  have  a  right  to  say,  *«  VVe  will  not  sit  as  a  court  of  re- 
view upon  the  acts  of  out  predecessors,  who  swear  that  they 
have  decided  the  very  questions  now  submitted  to  us :  the 
power  was  confined  to  our  predecessors ;  or,  at  any  rate, 
they  have  spent  their  powers,  and  nothing  is  left  for  us  to 
do  ?"    If  fraud  or  concealment  should  be  imputed  to  the 
original  Supervisors  and  Overseers  of  Berlin,  their  suc- 
cessors may  say  there  was  no  fanid— no  concealment.    To 
warrant  a  mandamus,  the  right  of  the  relator  must  be  clear 
and  unequivocal.     ( The  King  v.  The  Gov,  ^  Co.  of  the 
Bank  of  England^  2  DOug.  524.    Mandamus  to  the  Jus- 
tices and  Overseers,  ^c.  5  Mod.  420.) 

But  Saunders  and  his  wife  are  not  to  be  considered  pau- 
pers at  the  period  when  the  act  passed.  Paupers  are  al- 
ways classed  as  permanent  and  temporary.  It  does  not  fol- 
low that  because  a  man  is  once  a  pauper  he  is  always  a  pau- 
per. Did  the  legislature  mean  tliat  the  commissioners  should 
travel  back  through  a  series  of  years  to  see  who  had  received 
a  bushel  of  wheat  or  other  trifling  article  from  the  town,  to 
aid  him  in  a  state  of  temporary  distress  ?  The  clause  should 
be  confined  to  persons  actually  chargeable  at  the  time  when 
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4fae  apportionment  is  to  be  made.    This  is  the  dni)''  rule  of    Albany, 
joonstruction  which  will  admit  of  certainty.  Feh.  1884. 


•  If  there  was  fraud  in  the  officers  of  Berlin,  in  omitting  to  Sapei 
jwesent  this  subject  to  the  commissioners,  a  mandamus  is  '  \g^^ 
not  the  proper  remedy.  The  individuals  who  committed  ^  ^' 
Ihe  fraud  should  be  sought  out,  and  made  to  answer  for  it 
in  their  private  capacity.  This  Court  have  decided  that 
even  a  promise  to  one  Overseer  of  the  Poor  shall  not  enuro 
to  the  benefit  of  his  successor ;  and  I  presume  it  will  not  be 
contended  that  a  claim  for  a  fraud  is  not  only  transferable 
from  one  set  of  Overseers  to  another,  but  that  the  succes- 
^rs  of  the  fraudulent  party  shall  be  answerable  for  his  acts. 
In  order  to  grant  relief,  this  Court  must  look  into  the  ac- 
counts of  Sandlake  for  10  or  11  years  past.  Is  there  any 
precedent  for  such  a  proceeding?  Who  is  to  perform  the 
order  to  be  made  ?  It  must  go  against  the  present  Supervi- 
sor and  Overseers.  Suppose  them  out  of  office ;  upon  whom 
18  the  mandamus  to  operate  ?  Will  it  bind  the  whole  town 
of  Sandlake  ?  Or  if  it  is  to  operate  upon  the  person  of  the 
officers  for  the  time  being,  how  are  they  to  be  reimbursed  ? 
In  England  there  are  means  of  compelling  the  town  to 
ramburse  their  officers  for  expenses  incurred.  (2  Salk. 
631.  1  Str.  63.)  If  there  is  no  legal  means  for  reimburs- 
ing these  men,  are  they  to  be  thrown  upon  the  honor  of  the 
town. 

A»  Van  Vechten,  in  reply.  By  the  2d  section  of  the  act 
under  which  this  application  is  made,  these  commissioners 
were  required  to  meet,  not  to  perfonn  a  judicial  but  a  minis- 
terial act — the  apportionment  of  the  poor  and  poor-money 
according  to  the  tax-list.  They  were  required  to  perform 
a  positive  duty,  which  was  a  mere  matter  of  mathematical 
calculation.  Sandlake  being  a  new  to  wn  it  lay  with  Berlin 
to  furnish  the  proper  information.  Have  they  done  this?  If 
Bot,  they  have  done  injustice,  and  the  injury  should  be  redress- 
ed. They  mentioned  that  there  was  but  one  pauper  and  no 
more.  That  this  was  untrue  appears  from  their  own  acts. 
They  had  before  relieved  Saunders  and  his  wife  as  paupers. 
That  they  were  not  entered  on  the  books  as  permanent  pau* 
pers  can  make  no  difference.    The  object  of  the  act  was  an 
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ALBANY,    honest  division  of  expenses.    Would  leaving  them  off  the 
Feb.  I8a4>     poor-list  just  before  the  act  passes  or  just  before  the  appov^ 


Saptrrkot,    tionment  is  made,  and  a  consequent  refusal  to  consider 
i^e      *  ^hem  as  paupers,  satisfy  either  the  terms  or  spirit  of  the  law  ? 

^..    J^*  Were  not  these  paupers  so  situated  as  to  require  relief?    That 

^nit  «r  Btftttf.  the  town  must  ultimately  have  provided  for  them  is  evi- 
dent from  the  result ;  for  a  few  days  after  the  apportionment, 
without  any  material  change  in  their  circumstances,  Sand- 
lake  is  charged  with  an  allowance  of  about  200  dollars  a 
year  for  their  support.  Does  it  lie  with  Berlin,  who  had 
made  repeated  provisions  for  these  paupers,  to  deny  that 
they  were  the  proper  subjects  of  apportionment  1  It  is  said, 
tfie  only  question  was,  were  they  paupers  at  the  time  of  the 
apportionment  1  We  grant  this :  but  how  is  it  to  be  deter- 
mined ?  Because  the  town  may  have  been  relieved  from 
their  support  for  a  few  weeks,  by  the  private  charity  of 
the  neighborhoodj  does  it  follow  that  they  cease  to  be  pau» 
pers? 

Have  the  officers  of  Berlin,  then,  fulfilled  their,  duty  ? 
Have  they  united  with  those  of  Sandlake  in  a  division  of  the 
paupers  f  It  is  said,  this  whole  matter  is  res  judicata. 
This  we  deny.  It  was  so  as  to  Austin,  but  the  division  was 
confined  to  him.  It  was  the  duty  of  the  commissioners  to 
apportion  the  whole  of  the  poor ;  and  the  duty  remains  as 
to  those  paupers  who  have  not  been  passed  upon.  As  to 
these,  the  obligation  imposed  by  the  statute  was  not  fulfilled. 
It  is  object^,  that  the  remedy  by  mandamus  is  confined 
to  the  individual  officers  who  neglected  to  act  at  the  day  ap- 
pointed ;  and  cannot  be  extended  to  their  successors.  The 
statute  requires  the  supervisors,  &c.,  to  meet  on  the  13tb 
day  of  May,  1813,  or  as  soon  thereafter  as  may  be.  It  re* 
fers  to  the  officers,  and  not  merely  to  the  persons  holding 
the  offices.  Suppose  these  commissioners  had  refused  to 
meet  at  all ;  should  we  have  been  without  remedy  ? 

It  is  said,  we  have  waited  too  long  before  we  came  here 
for  a  remedy.  But  the  affidavits  show  that  we  have  not  wait^ 
ed  very  quietly.  We  went  to  Chancery  and  were  sent  back 
to  law.  The  delay,  therefore,  is  fully  accounted  for.  We 
hftve  called  upon  Berlin  to  perform  their  duty  voluntarily ; 
and  there  is  nothing  which  looks  like  a  waiver  on  our  parti 
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It  is  complained,  that  we  seek  to  punish'  the  officejrs  of  albany, 
Berlin  for  the  fraud  of  their  predecessors ;  but  we  ask  no  ^•*^^Q^ 
such  thing.  We  do  not  seek  to  punish  fraud.  Here  is  a  SmMmriNar. 
question  between  the  two  towns ;  and  we  seek  relief  against  ^p, 
Berlin  through  the  instrumentality  of  their  officers.  To  «  ^. 
whom,  it  is  asked,  is  the  mandamus  to  go  ?  We  answer,  &«!«|^EiSi^ 
to  the  Supervisor  and  Overseers  of  the  Poor  of  Berlin,  in 
their  official  capacities.  It  must  bind  their  successors.  We 
ask  them  to  do  what  they  can  easily  p^orm — to  meet  us 
and  make  the  apportionment.  It  is  said  they  have  a  iish 
cretion,  and  what  will  the  court  order  them  to  do,  when 
they  have  assembled  ?  We  have  answered  i^lready — to 
perform  a  positive  duty  by  a  plain  rule,  by  which  they  aice 
to  make  a  mere  computation  of  expense.  But  it  is  supposed 
^y  may  not  agree ;  that  they  may  set  up  their  discretion, 
iai4  refuse  to  allow  any  thing,  oi  fiUow  a  mere  trifle-— 60 
dollars,  for  instance.  But  will  the  Court  tolerate  this  1 
What  is  their  discretion  ?  To  allow  a  reasonable  compen-: 
aation,  according  to  a  given  rule.  And  is  iiot  a  mandamus 
the  proper  remedy  1  Its  object  is  to  compel  subordinate  of- 
ficers fairly  to  do  their  duty,  with  a  view  to  the  end  enjoin- 
ed :  in  this  case,  not  that  30  or  500  dollars  should  be  al- 
lowed, but  that  they  should  make  an  estimate.  A  difficulty 
is  started,  as  to  the  remedy  which  the  defendants  may  have 
for  a  reimbursement.  But  if  they  disburse  money  in  behalf 
of  the  town,  pursuant  to  law,  the  law  will  give  them  the 
remedy.  An  Overseer  of  the  Poor  may  be  compelled  to 
disburse  moneys  for  the  relief  of  a  pauper,  upon  the  order 
of  a  magistrate ;  and  he  must  look  to  the  town.  Should 
(he  inhabitants  of  the  town  refuse  to  raise  the  money,  this 
Court  would  compel  them  to  do  it  by  mandamus. 

Curia.  Saunders  and  his  wife  had  been  occasionally 
supported  as  paupers  by  Berlin  ;  and  both  at  the  time  when 
the  act  dividing  the  town  and  erecting  Sandlake  passed,  and 
(m  the  13th  of  May,  1813,  the  time  of  meeting  to  apportion 
the  expense  of  maintaining  the  poor  between  the  new  towns, 
they  continued,  in  fact,  poor  and  unable  to  maintain  theni- 
selves,  though  they  had  not  been  actually  chai^eable  lor 
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ALBANY,    about  a  year.    The  relief  which  they  had  receired  was  par- 
Feb.  1884     ^^^^  ^^^  j^  ^^^^^^  supposed  by  Berlin  that  they  were  not  to  be 


Sapenriflor,    considered  paupers,  and  consequently  not  the  subject  of  ap- 
lake.    *  portionment  under  the  act.    We  think  otherwise,  under  the 

^  ^' ,  circumstances  of  this  case.  To  fix  on  them  the  character 
^Lo.  of  Beittn.  of  paupers,  it  was  not  necessary  that  they  should  subsist 
entirely  upon  public  charity.  Having  been  paupers  and 
their  circumstances  not  being  substantially  changed  for  the 
better,  they  continued  the  proper  subjects  of  apportionment 
in  1813.  Not  having  been  taken  into  the  account  when  the 
division  of  paupers  was  made  between  the  two  towns,  we 
think  this  Court  competent  to  compel  the  Supervisors  and 
Overseers  of  these  towns  to  do  now  what  they  should  have 
done  in  1813. 

It  is  proper  to  observe,  that  if  these  commissioners  had 
acted  upon  the  subject,  and  adjudged  that  Saunders  and  his 
wife  were  not  paupers,  we  should  not  have  thought  our- 
selves warrantable  in  interfering  by  mandamus.  But  it  is 
inferable  from  all  the  papers  that  this  was  not  done.  The 
subject  was  incidentally  mentioned  at  the  meeting ;  but  the 
commissioners  did  not  act  upon  it  as  a  board. 

We  grant  the  rule  that  a  mandamus  issue,  requiring  them 
to  make  the  apportionment  of  the  expense  of  these  paupers, 
as  they  should  have  done  in  1813  ;  but  without  giving  any 
directions  beyond  this. 

Rule  : 

George  Cipperly^  Supervisor,  Stephen 
Gregory  ^  George  P.  Haynor^  Over- 
seers of  the  Poor  of  Sandlake, 

\         Att  V 
William  H.  Murray^  Supervisor,  and  »  '' 

Rodman  Thomas  ^  Eliphalet  Niles, 

Overseers  of  the  Poor  of  the  town  of 

Berlin. 

4 

been  granted  at  the  last  term  of  this  Court,  requiring  the 
Supervisor  and  the  Overseers  of  the  poor  of  the  town  of 
Berlin,  in  the  county  of  Rensselaer,  to  show  cause  on  the 
first  day  of  the  present  term  of  this  Court,  why  a  mandamus 


/.  P.  Cushmafii 


A  rule  having 
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should  not  issue  against  them,  to  make  an  apportionment  of    albant, 
the  expense  of  supporting  Lois  Saunders,  a  pauper,  be-     Feb.  1824. 


tween  the  towns  of  Sandlake  and  Berlin,  in  said  county,  as    The  People 

mm 

is  required  by  the  act  entitled  "  An  act  to  divide  the  towns  Manh. 
of  Greenbush  and  Berlin,  in  the  county  of  Rensselaer,  into 
three  towns,"  passed  19th  June,  1812 ;  and  also  requiring 
them  to  make  a  like  apportionment  of  the  expense  incurred 
by  the  said  town  of  Sandlake  in  the  support  of  Henry  Saun- 
ders, now  deceased,  a  pauper  of  said  town  of  Berlin,  at  the 
time  of  the  passing  of  said  act,  and  of  the  said  Lois  Saun- 
ders since  the  7th  day  of  June,  1823 ;  and  also  requiring  the 
Overseers  of  the  Poor  of  the  town  of  Berlin  to  pay  to  the 
Overseers  of  the  Poor  of  the  town  of  Sandlake  such  share 
of  said  expenses  as  may  be  ascertained  to  be  chargeable  up- 
on the  town  of  Berlin  under  the  provisions  of  the  said  act ; 
and  on  filing  affidavits  and  other  papers  in  this  cause,  and  on 
motion  of  Mr.  Cushman  of  counsel  for  the  plaintiffs,  and 
on  hearing  Mr.  Buel  of  counsel  for  the  defendants,  no  suffi- 
cient cause  being  shown,  ordered,  that  a  mandamus  issue 
against  the  defendants,  William  H.  Murray,  Supervisor,  and 
Rodman  Thomas  <fc  Eliphalet  Niles,  Overseers  of  the  Poor 
of  the  town  of  Berlin  in  the  county  of  Rensselaer,  comman* 
ding  them,  <S&c.  {as  in  the  opinion  of  the  Court.) 


The  People  against  Marsh,  Sheriff  of  Onondaoa. 

A  COMMON  rule  had  been  entered  against  the  defendant 
thus: 
Willard  Butterfield  ] 

V.  July  16th,  1823. 


Butterfield  ^  Loomis,  Att^s. 


Eben  Wallace  4* 
Asa  Baker. 

The  Sheriff  of  Onondaga  county  having  returned  the  ca-    Rule  to  bring 
pias  in  this  cause  cepi  corpora^  ordered,  on  motion  of  Messrs.  "^  **"  ^^' 
Butterfield  &  Loomis,  attorneys  for  the  plamtiff,  that  the 
said  Sheriff  bring  in  the  bodies  of  the  said  defendants,  in  20 
days  after  service  of  notice  of  this  rule,  or  show  cause,  OQ 

Vol.  II.  63 


Haxrii. 
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ALBANY,    the  first  day  6f  the  next  tenn  of  this  Ckmrt,  why  an  attach* 
F6h.i824>    jjjgjjj  gijQuid  not  issue  against  him. 

The  People 

▼.  Notice  of  this  rule  was  served  on  the  Sheriff  Sept  30, 

1823,  and  at  the  next  term,  on  motion  in  open  Court,  the 
following  rule  was  entered : 
WiUiam  Butterfield  ' 

In  Supreme  Court. 
'  November  Ist,  1823. 
Butterfield  ^  Loamis,  Atfys. 


V. 

Eben  Wallace^ 
Asa  Baker. 


Role  for  at-  On  reading  and  filing  certified  copy  of  rule  entered  in 
n^togkj  **^  cause,  requiring  the  Sheriff  of  the  county  of  Ononda- 
ia  tbe  body,  ga  to  bring  in  the  bodies  of  the  defendants  in  20  days,  or 
show  cause  on  the  first  day  of  the  present  term  why  an  at- 
tachment should  not  issue  against  him,  and  an  admission  of 
service  thereof  by  Luther  Marsh,  Sheriff  of  the  county  of 
Onondaga,  the  affidavit  of  A.  Loomis,  and  no  cause  having 
been  shown  pursuant  to  the  said  rule,  on  motion  of  J.  C. 
Spencer,  of  counsel  for  plaintiff,  ordered,  that  an  attachment 
issue  against  the  said  Luther  Marsh,  for  his  contempt  afore- 
said. 

An  attachment  having  issued, 

Tlie  dwriff     Kellogg,  now  moved  to  set  it  aside ;  and  one  ground  which 

S^yTl^iS  ^^  ^^^  ^^'  ^^^^  ^"^^  ^  ^*y^  ^^^  "^'  intervene  between 
of  the  role  to  the  service  of  notice  of  the  rule  to  bring  in  the  body  and 

baiy,  ^ezcki!  *®  ^^V  *^^  showing  cause.    He  cited  Dunl  Pr.  196,  and 
liire  of  the  let  cases  there  cited. 

day  of  term. 

P.  S.  Parker,  contra.  The  20  days  had  elapsed  before 
the  motion  was  made.  Although  the  rule  was  to  show 
cause  on  the  first  day  of  term,  yet  the  whole  term  relates  to 
the  first  day.  The  rale  was  not,  therefore,  confined  to  the 
first  This  is  like  a  notice  <^  motion,  which  though  for  the 
first  day,  yet  the  motion  may  be  made  on  any  day  during 
the  term. 

Kellogg,  in  reply.  That  is  true :  but  if  the  notice  is  not 
served  4  days  before  term,  it  cannot  be  heard.  Granting 
that  this  is  in  nature  of  a  notice  of  motion,  20  days  notice 
must  be  given,  which  is  not  done. 
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Curia.  The  Sheriff  was  entitled  to  full  20  days  notice 
of  the  rule  to  bring  in  the  body  before  the  first  day  of  Octo- 
ber term,  reckoning  one  day  inclusive  and  the  other  exclu- 
ave,  as  on  notices  of  rules  to  plead.  He  was  entitled  to  the 
whole  of  Monday,  the  first  day  of  term,  within  which  to 
bring  in  the  body,  in  analogy  to  the  doctrine  of  the  rule  to 
plead,  where  the  party  isentided  to  the  whole  of  the  last  day 
within  which  to  plead.  Here  the  Sheriff  is  required  to  bring 
in  the  body,  or  ^ow  cause,  all  within  20  days. 

The  rule,  therefore,  is  granted,  but  on  condition  that  the 

Stteriff  stipulate  not  to  bring  an  action  of  false  imprison^ 

ment 

Rule  accordingly. 


IS5 

ALBANY, 
Feb.  1834. 

Btnoroft 

T. 
WilMB. 


Bancroft  against  Wilson  and  others. 

J.  Dickson  moved  for  judgment  as  in  cose  of  nonsuit, 
for  not  going  to  trial  at  the  last  Ontario  Circuit. 

P.  S.  Parker  J  contra,  read  an  affidavit  showing  that  two 
of  the  defendants  had  pleaded  their  discharge  under  the 
•*  act  to  abolish  imprisonment  for  debt  in  certain  cases,''  and 
no  other  plea,  to  which  the  plaintiff  had  replied,  confessing 
the  pleas  and  praying  judgment,  to  be  levied  not  on  the  per- 
sons of  the  defendants  but  on  their  property.  The  defen- 
dants all  joined  in  this  motion. 

Parker  cited  Yatee  v.  Lansing  ^  others^  (8  John.  289.) 

Outia.  No  issue  being  joined  as  to  two  defendants  is  a 
fatal  abjection.  A  motion  for  judgment  cannot  be  made  by 
one  of  several  defendants,  without  the  concurrence  of  the 
others ;  and  it  follows,  that  where  all  join,  and  it  appears 
tliat  one  or  more  of  the  defendants  have  no  right  to  move, 
the  motion  must  be  refused  equally  as  if  made  by  a  part 
only  of  the  defendants.  The  reason  why  one  cannot  non- 
suit is,  that  the  plaintiff  cannot  be  nonsuited  as  to  one  de- 
fendant, and  retain  his  suit  as  to  the  other 


Motion  for 
judgment  m 
in  case  of  non- 
•nit  cannot  bo 
made  by  one 
of  WTeral  de- 
fendanti  with- 
out the  con- 
cnnenoe  of 
the  othen. 

Where  aU 
the  defendants 
moTo  for 

jadgmenty  if  it 
appear  that 
either  haa  no 
right  to  more, 
as  if  judgment 
be  againat  hhn 
by  default,  the 
motion  will  be 
denied  aa  to 
aU. 


Motion  denied. 
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Harrower 

V.  Harrower  against  Betts. 

Bella. 

Itieemsthe  ASSUMPSIT.  A  motiou  was  made  hi  behalf  of  the  de- 
wtaS*hii  ^Z  ^^^dant,  on  the  usual  affidavit,  to  diange  the  venue  from 
ue  by  itipaia-  Steuben  to  Chenango :  but  being  opposed  by  an  affidavit  of 
ex^nie  of  the  ^®  plaintiff,  in  the  usual  form,  showing  that  he  had  a  great- 
defendant'i      gy  niunber  of  witnesses  residine  in  Steuben,  than  the  defen- 

Bat  the  de-  dant's  affidavit  showed  on  his  part,  who  resided  in  Chenan- 
right  *to""a  S^>  ^"  ^^®^  ^°  procure  a  change  of  the  venue,  notwith- 
changb  of  the  standincr  the  balance  of  witnesses  was  against  him,  the 

yenae  by  itip-  o  / 

ulating  to  pay  couusel  for  the  defendant  produced  and  offered  to  the  coun- 
pwSS^'^^t!  ^'  '^^  ^^®  plaintiff  a  stipulation  in  writing,  signed  by  the 
defendant's  attorney,  "  to  pay  all  the  expenses  of  the  plain- 
tiff's witnesses  who  should  attend  to  give  evidence  in  this 
cause  from  the  coimty  of  Steuben,  or  from  any  place  with- 
in 30  miles  of  the  court  house  in  that  county  ;"  and  insisted 
that  the  Court  would  change  the  venue  upon  such  a  stipu- 
lation, though  the  balance  of  witnesses  be  in  favor  of  the 
county  where  Uie  venue  is  laid. 

J.  C.  Clarke  for  the  motion. 

H.   Welles^  contra. 

Curia.  It  seems  that  the  plaintiff  would  be  allowed  to 
retain  the  venue,  on  such  a  stipulation,  though  the  defendant 
have  the  greater  number  of  witnesses  in  the  county  to 
which  he  moves  to  change  it.  ( Worthy  v.  Gilbert^  4  John. 
Rep.  492.)  But  the  defendant  has  no  right  to  change  the 
venue  upon  stipulating  to  pay  the  expense  of  the  plaintiff's 
witnesses. 

Motion  denied. 
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ALBANY, 
Feb.  1824. 


Meny 

In  the  matter  of  R.  Merry  against  Stephen  HalleTj       ^^t. 

Sheriff  of  Herkimer  county. 


HaUet 


Ryan,  recovered  judgment  against  Suitor,  for  $52  71,  be-  A  jud^pieiit 
fore  a  Justice  of  Herkimer  county,  filed  a  transcript  with  the  ^  "^J^^^'fti 
Clerk  of  that  county,  and  sued  out  a /./a.  under  which  the  7^ 
Sheriff  levied  on  a  term  of  years,  in  a  lot  of  land  belonging  Mid  on  an 
to  Suitor,  and  after  advertising  it  for  sale  for  six  weeks,  in  ^!?*'i^y^" 
a  public  newspapei  of  the  county,  sold  it  at  public  auction  after  one  year, 
to  the  relator,  Merry,  who  was  the  highest  bidder.  The  creditar!wn- 
Sheriff  made  and  filed  the  usual  certificate  of  the  sale,  which  »©*  wdeom  a 
took  place  on  the  24th  day  of  January  last. 

The  purchaser  insisted  that  he  was  entitled  to  an  assign- 
ment of  the  term  immediately ;  that  the  act  giving  time  to 
redeem  lands  sold  upon  execution,  does  not  apply  to  a  term 
of  years :  he  accordingly  demanded  an  assignment  of  the 
Sheriff,  who  declined  executing  one  till  the  usual  time  of  re- 
demption had  expired,  unless  this  Court  should  be  of  opi- 
nion, that  the  redemption  law  did  not  apply. 

The  above  facts  being  agreed  on  by  the  relator  and  the 
Sheriff, 

M.  Hoffman,  by  the  consent  of  both  parties,  and  for  the 
purpose  of  determining  the  question,  moved  for  an  alterna- 
tive mandamus  to  the  Sheriff,  conunanding  him  to  assign, 
6cc.  He  referred  the  Court  to  the  act,  (sess.  43,  ch.  184,) 
the  construction  of  the  first,  second  and  third  sections  of 
which  were  in  question ;  and  to  the  act  relative  to  judg- 
ments, executions,  and  advertising  real  estate  for  sale.  (1 R. 
L.  500.    Id.  501,  s.  2.    Id.  505,  s.  13.) 

Curia.  The  only  question  is,  whether  a  term  for  years  is 
embraced  by  the  words  of  the  act.  These  are  lands  or 
tenements,  the  latter  of  which  is  a  word  of  well  known  sig- 
nification, importing  not  only  land  in  which  one  has  an  es- 
tate of  inheritance,  or  other  freehold,  but  a  term  for  years. 
This  is  a  chattel  real,  and  distinguishable,  for  many  pur- 
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ALBANY,    poses  from  a  mere  personal  chattel.    Putnam  v.  WestcotL 

Feb.  1834. 

(19  John.  73,)  is  one  illustration  of  the  distinction.    This 


^  dS  W^u  ^^^  decided  in  that  case,  that  a  term  is  not  to  be  con- 
sidered goods  or  chattels  for  the  purposes  of  a  sale  upon  an 
execution,  issued  out  of  a  Justice's  Court  The  partj/j 
therefore,  has  a  right  to  redemption,  during  the  year ;  but 
we  are  of  opinion  that  the  right  ceases  here,  and  is  not  car- 
ried over  to  a  judgment  creditor  upon  default  of  the  party  to 
redeem,  (as  it  would  be  if  this  were  a  freehold  estate,)  by 
the  third  section  of  the  act  This  section  confers  no  right 
to  redeem  upon  any  one,  other  than  a  creditor,  who  has  a 
judgment  which  is  a  lien  upon  the  land  sold.  A  judgment 
is  not  a  lien  on  terms  for  years,  but  on  freehold  estates  only. 
This  distinction  was  well  established  before  the  29  Car.  2, 
(1  R.  L.  501,  s.  3,)  requiring  judgments  to  be  docketed  in 
order  to  affect  the  purchasers  of  lands,  and  has  been  kept 
up  ever  since.  A  term  is  bound,  like  any  other  chattel, 
only  by  an  execution.  This  Court  decided,  in  Vredenburgh 
V.  Morris^  (1  John.  Cas.  223,)  that  a  judgment  docketed  is 
not  a  lien  on  a  term  for  years. 

Motion  denied. 


In  the  matter  of  the  petition  of  De  Wint  and  De  Wint. 

On  Offering  The  petition  was  for  the  payment  of  certain  moneys 
out"**  monei^  ^^'^^ded  to  the  owners  cf  a  certain  piece  or  parcel  of  land 
which  haye  described  in  the  said  petition,  on  the  enlarging  and  improv- 
thk  wmiT—  ^°8  ^f  Maiden  lane  from  William  street  to  Pearl  street  in 
beiongmg    to  h^q  second  Ward  of  the  city  of  New  York.    (See  1  Cowen, 

nera     in    the  695^  S.  C.) 

Yofk^  imder  ^^  producing  an  aflSdavit  of  the  regular  publication  in  the 
*h«  powMw  of  New  York  American,  a  daily  newspaper  printed  in  the  city 
tion  to^eSa^  ^  New  York,  for  six  successive  weeks,  of  notice  of  an  ap- 
■nd    improTe  pUcation  to  be  made  at  the  first  day  of  this  term,  for  a  rule 

•traett,      thu  ^  *  ' 

eout  wiU,  if 

the  dahn  be  iioiihtftil»  require  feeurity  to  refund  on  the  claim'e  taming  out  to  be  nn* 

founded. 


OF  THE  STATE  OF  NEW  YORK. 

requiring  James  Fairlie,  Esquire,  one  of  the  Clerks  of  this 
Court,  to  pay  to  the  petitioners  the  sum  awarded  by  the 
commissioners  of  estimate  and  assessment  on  the  enlarging 
and  improving  Maiden  lane,  &c.,  to  the  owners  of  all  that 
certain  piece  or  parcel  of  land  described  in  the  report  of  the 
coomiissioners  and  in  the  petition  as  follows,  viz.  (describing 
the  premises,)  and  on  motion  of 
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ALBANY, 
Feb.  1824. 

Whitney 

T. 

Warner. 


/.  /.  Drake^  for  the  petitioners — 

Per  Curiam,  On  granting  this  rule,  it  is  proper  to  remark, 
that  the  184th  section  of  the  act  to  reduce  the  several  laws^ 
relatitig  particularly  to  the  city  of  New  York^  into  one  act^ 
under  which  this  proceeding  is  conducted,  authorizes  us  to 
secure^  dispose  of,  afid  improve  the  money ,  when  paid  into 
Court,  as  we  shaU  direct.  (2  R.  Lb  418.)  This  act  contains 
no  clause,  Uke  the  act  for  the  partition  of  lands,  (1  R.  L. 
Sll,  s,  7,)  expressly  authorizing  the  Court,  on  directing  a 
rule  to  pay  over  the  nooneys,  to  require  security  to  refund, 
with  interest,  in  case  it  shall  at  any  time  appear  that  the 
parties  receiving  the  money  are  not  entitled  to  it ;  and  we 
require  no  security  in  this  case.  The  omissicm  is  not  be- 
cause we  doubt  our  power  under  the  general  words  cited, 
but  because  the  rights  of  the  petitioners  are  very  cleariy 
and  satisfactorily  made  out  In  a  case  where  there  is  doubt 
as  to  the  title  of  the  clainoants,  we  shall  exact  the  same  se- 
curity, in  cases  like  this,  as  is  required  on  ordering  out  mo- 
neys paid  into  this  Court  under  the  act  for  the  partition  of 

lands. 

Motion  granted. 


Whitney  against  Warneb  and  Cbissey- 

On  certiorari  to  a  Justice's  Court  The  affidavit  on  AsafUnrk 
which  the  certiorari  was  allowed,  was  entitled  and  began  to' n^jvUoe'f 
thus :  ^^"^"^  ">"^7  ^ 

oAitifd  ia  the 
MOM  in  the  conrt  below,  Imt  not  in  the  caoM  in  thiv  ooint. 
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ALBANY, 
Feb.  1824. 

Whitney 

V. 

Warner. 


"  Justice's  Court. 

George  Whitney       ]  Before  James  Squires,  Esquire,  one  of 
ads.  the  Justices  of  the  Peace  of  the  coun- 

WilliamWarner  ^     ty  of  Broome,  8th December,  1823^ 
Peter  Crissey. 

Broome  County,  ss.  George  Whitney,  the  above  named 
defendant  being  duly  sworn,  maketh  oath  and  saith,  that  on 
the  27th  day  of  November  last  past,  a  suit  was  commenced 
by  tlie  above  named  plaintiff  against  the  above  named  de- 
fendant," &^.  [going  on  and  giving  a  history  of  the  cause 
between  the  plaintiffs  and  defendant  in  the  said  Justice's 
Coiurt.] 

The  affidavit  purported  to  have  been  sworn  before  George 
Park,  commissioner,  d^c. 


/.  A.  Colliery  for  the  defendant,  moved  to  set  aside  the 
writ  of  certiorari  for  irregularity ;  and  he  made  two  objec- 
tions. 1.  That  the  affidavit  was  entitled.  2.  That  it  was 
taken  before  a  commissioner.  In  support  of  the  first  point, 
he  cited  Haight  v.  Turner^  (2  John.  Rep.  371.)  As  to  the 
second,  he  said  commissioners  have  no  authority  to  admin- 
ister an  oath  in  a  Justice's  Court,  or  in  a  cause  entitled  in 
that  Court.  Their  authority  extends  only  to  taking  affida- 
vits to  be  read  in  courts  of  record. 

S.  Sherwood,  contra,  said  that  if  the  case  of  Haight  v. 
Turner  had  any  application,  it  went  to  show  merely  that 
the  affidavit  could  not  be  entitled  in  this  Court.  As  to  the 
second  objection,  though  entitled  in  the  Court  below,  it  was 
still  an  affidavit  to  be  used  in  a  court  of  record,  and  might 
be  taken  before  a  commissioner. 


Curia.  Where  there  is  no  suit  pending,  but  the  affida- 
vit is  to  be  used  as  the  foundation  of  a  suit,  it  should  not  be 
entitled  in  any  cause.  This  is  the  case  of  affidavits  to  ground 
a  motion  for  a  mandamus,  an  information,  or,  (in  England,) 
to  hold  the  defendant  to  bail.  But  we  see  no  objection  to 
entitling  the  affidavit  in  the  suit  in  the  Court  below.  The 
statute,  (1  R.  L.  396,  s.  17,)  requires  the  party  applying  for 
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BOi 


B  certiorari  to  make  affidavit  satisfying  the  Judge  or  commis-    Albany, 
flioner  who  allows  it,  that  there  is  reasonable  cause  for  grant-       " 


ing  it,  for  error  in  the  judgment  below,  which  shall  be  spe-    Tlw  People 
cified  in  such  affidavit.    This  is  properly  a  proceeding  in      Forwud. 
the  Court  below.     If  entitled  in  the  Supreme  Court,  it 
would  have  been  irregular,  according  to  the  case  of  Haight 
•▼.  Turner  J  cited  on  the  part  of  the  defendant. 

As  to  the  second  objection,  it  is  enough  that  the  statute 
expressly  declares  that  the  affidavit  may  be  taken  before  any 
person  authorized  to  take  ^Sl^dsjts  to  be  read  in  the  Supreme 
Court.  ^^ 

Motion  deoM* 


The  People  against  Forward  and  Day. 

The  defendants  were  indicted  at  the  Oyer  and  Terminer 
in  Erie  county,  July,  1821,  for  publishing  a  libel.  They 
^eaded  not  guilty,  and  the  indictment  was  remanded  to  the 
general  sessions  of  that  coimty ;  but  the  defendants  brought 
a  certiorari  to  remove  the  indictment  to  this  Court  This 
writ  was  granted,  on  motion,  in  August  term,  1821.  The 
general  sessions,  at  their  August  term  of  the  same  year,  re- 
ceived the  writ,  and  directed  a  return  to  be  made,  without 
requiring  the  defendants  to  give  bail ;  nor  did  the  defen- 
dants themselves  enter  into  recognizance,  as  required  by  the 
statute.  (1  R.  L.  141,  s.  4.)  At  the  January  term  of 
this  Court,  1822,  the  defendants  obtained  a  rule  that  all  pro- 
ceedings be  stayed  until  the  public  prosecutor  should  con- 
sent to  the  issuing  of  a  conunission  to  take  the  testimony  of 
foreign  witnesses,  a  copy  of  which  rule  was  served  on  the 
District  Attorney  of  Erie,  on  the  23d  day  of  May  thereaf- 
ter. On  the  5th  day  of  May,  1823,  the  defendants,  on  filing 
a  stipulation  in  writing  to  that  effect,  signed  by  them  and  the 
District  Attorney,  with  the  Clerk  of  this  Court  in  Utica, 
caused  a  rule  for  a  conmiission  to  be  entered,  to  examine 
^itain  witnesses  named  therein,  agreeably  to  the  rulef 

Vol.  II.  64 


dant  Med  oat 
a  certiorari  to 
remere  aain- 
dietmeat  fnm 
the  wmmoBmto 
thii  oomty 
wliidi  had 
been  ivtoiued 
by  the  wiein 
without  the 
defendant  haro 
ing  giTen  bail 
asTeqniied  br 
•tatnte,  (I  8. 
L.  141,  a  4,) 
and  a  Ciuuiuiii 
mon  to  exam* 
me  witneaMC 
had  been  ibpq* 
ed  mider  tlie 
direction  of 
Uiii  oonrt ;  but 
because  no 
bail  waa  fai,  a 
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ALBANY, 
Feb.  1824. 

Jackson 

T. 

Paul 


and  orders  of  this  Court,  and  to  be  subject  to  the  same  rule^ 
as  when  obtained  in  a  civil  cause ;  but  they  had  not  proceed 
ed  to  issue  the  commission  ;  and  now, 

/.  Kingy  in  behalf  of  Mr.  Potter;  Dist.  Attorney  of  Erie, 
moved  for  o.  procedendo,  on  the  ground  that  no  bail  had  been 
given  to  warrant  the  writ  of  certiorari.  He  cited  1  R.  L. 
141,  8.  4 ;  id.  142,  s.  6. 

P.  S.  Parker,  contra,  said  the  only  question  was,  whether 
the  Court  would  interfere.  The  statute  is  plain,  that  a  re- 
cognizance must  be  enteifed  into,  or  the  writ  is  unavailing, 
and  the  Court  below  must  proceed  of  course. 

Curia,    Take  your  rule  for  a  procedendo. 

Rule  granted. 


To  warrant 
one's  being 
made  a  lenor 
in  ejectmenty 
he  mvit  haye 
a  claim  to  a 
•ubeieting  title 
or  intereet  in 
thepremiiee. 

It  ig  not 
onoogh  that  it 
may  be  a 
qneition  on 
the  trial  whe- 
ther the  legal 
title  is  not  1 
tedmhim. 


Jackson,  ex.  dem.  Coloen  and  others,  against  Paul. 

The  declaration  contained  8  counts,  and  the  last  set  forth 
a  demise  from  18  persons,  none  of  whom,  (as  the  tenant  stated 
in  his  affidavit,)  he  was  informed  and  believed,  pretend  to 
claim  any  title  to  the  premises  in  question.  On  this  affi- 
davit, 

L.  Ford,  moved  to  strike  out  the  8th  demise.  He  cited 
Jackson  V.  Sclover,  (10  John.  368,)  and  Jackson  v.  Rich- 
mond, (4  John.  Rep.  483.) 

/.  O.  Morse,  contra,  read  the  affidavit  of  the  attorney  for 
the  plaintiff)  which  stated  that  it  might  be  a  question  on  the 
trial,  whether  the  legal  title  of  part  of  the  premises  is  not 
vested  in  the  lessors  named  in  the  8th  demise. 

Curia.  This  is  not  enough  to  warrant  us  in  retaining  that 
demise.  The  lessors  must  have  a  claim  to  a  subsisting  title 
or  interest  in  the  premises.  The  affidavit  on  the  part  of  the 
f)laiDtiff  does  nqt  show  this.    Jackson  v.  Richmond,  cited  by 
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fte  counsel  for  the  defendant,  is  decisive  in  favor  of  the  ap-    albant, 

pUcation.  ^"^'^ 

Rule  granted.    .       Fifieid. 

T. 
DWWtL 


PiFiBLD,  Survivor,  &c.  against  Brown  and  others. 

J.  Platt,  moved  for  a  rule  that  all  proceedings  stay  on  xhe  mlt  to 
the  part  of  the  plaintiff,  till  the  costs  of  a  former  suit  in  favor  diwoiitiiuie»«a 
of  the  same  plaintiff  against  the  same  defendants,  (in  which  JiS*^Sf*|tt  in* 
the  capias  was  served  on  Brown  only,  (for  the  same  cause  '^^  .  ^ 
of  action,  be  paid.  a     rale     of 

coime.  ^ 

In  the  first  cause,  Brown  had  pleaded  a  discharge  under  rtay^procUd^ 
the  act  to  abolish  imprisonment  for  debt,  &c.,  obtained  after  ingt  uil   the 
the  commencement  of  the  suit.    The  defendants'  attorney  ^^  \J^   i^ 
entered  a  rule  to  reply,  served  a  notice  thereof  on  the  plain-  P"*^*?™*jjj? 
tiff's  attorney,  and  entered  a  default  for  want  of  a  replica-  ment  periiBci* 
tion.    The  default  was  entered  March  26th,  1823.    May  •^ 
16th,  of  the  same  year,  the  plaintiff's  attorney  entered  a  rule 
of  course,  in  the  common  rule  book,  that  the  plaintiff  have 
leave  to  discontinue  that  suit  without  costs ;  and  immediate- 
ly commenced  the  present  suit. 

B,  F,  Butler,  contra,  read  an  affidavit  of  the  plaintiff's 
attorney,  showing  that  the  judgment  had  been  perfected, 
before  he  received  notice  of  this  motion. 

Curia,  The  rule  to  discontinue  was  irregular.  It  is 
not  of  course  to  enter  a  rule  to  discontinue  without  costs, 
on  receiving  a  plea  of  the  defendants'  discharge  under  the 
Insolvent  act.  This  can  be  done  only  upon  special  motion, 
and  under  circumstances  to  be  shown  on  affidavit  and  ap- 
proved by  the  Court.  We  should  grant  the  motion,  there- 
fore, as  applied  for,  but  it  comes  too  late.  Judgment  is  per- 
fected. Where  an  issue  is  joined  in  a  cause,  a  motion  to 
stay  proceedings  for  non-payment  of  the  costs  of  a  former 
action,  may  be  made  before  trial  in  the  second.    {Cuyler  r: 
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ALBANY,    Vanderwerki  1  John.  Cas.  247.)    But  clearly,  it  cannot  b^ 
^^'^^^^     made  after  judgment. 


The  People 

T. 

Adg»to. 


Motion  denied. 


Th£  People  against  Luther  Adgate  late  Sheriff  of 

Essex. 

On  the  ehe-  LoNG  sued  Cutler  by  capias  out  of  this  Court,  on  which 
ftLi*TS°**M  the  defendant,  Sheriff  of  Essex,  arrested  him,  and  was 
bringfaiir  inUie  ruled  to  bring  in  the  body,  but  not  doing  so,  was  attached 
ami  nle^  *"^^  entered  into  recognizance  to  appear  at  October  term, 
that  he  murt  1819.  On  that  recognizance  the  present  action  was  brought 
ilebt  At  the  return  of  the  attachment,  Adgate  neglected  to  ap- 

aefe^a^  5^  pear,  and  his  recognizance  was  by  rule  of  this  Court  deliver- 
been  faieohreiit  ed  over  to  the  attorney  of  Long  for  prosecution.  The 
gimUnff,  10  capias  in  this  cause  was  returned  cepi  corpus  in  May  term 
»^  *J|J  I<u|n-  1820,  a  declaration  filed  in  May,  1820 ;  and  at  the  August 
hMt  nothinr,  term  following  the  defendant  applied  to  the  Court  to  set 
the  court  wiU  ^f^Q  the  attachment  and  all  subsequent  proceedings.    An 

Older  a  perpe-  t.  r  o 

toil  ftay  of  order  was  then  made  that  the  defendant  confess  a  judgment 
JJJ^JJj^^'  in  this  suit  on  the  recognizance,  the  judgment  to  stand  as 
nff  •■  to  the  security,  Long,  the  plaintiff  in  the  original  suit,  to  proceed 
the  plaintiff  to  to  judgment  therein,  and  endeavor  to  collect  the  money 
ooUmT^  •J^  due  him  from  Cutler ;  and  then  apply  to  this  Court  for  leave 
coftn  to  take  out  execution  for  the  uncancelled  balance,  and  also 

done  where  ^^'  costs.  Judgment  was  confessed  on  the  recognizance  ac- 
the  iheriff  had  cordingly  ;  Long  proceeded  to  judgment  against  Cutler ; 

n^fflecteo     to 

appear    upon  ^jLJa,  was  returned  nuUa  htma^  and  now, 

hia      reooffni- 

upon*  the  at-      J-  ^'  Wendell^  for  the  plaintiff,  on  affidavit  of  the  above 

tnchment,  by  facts,  moved  for  leave  to  take  out  execution  against  the  de- 
reason  where-  ^     , '  ,      .    ,  ,  . 

of  there  was  fendant,  on  the  judgment  upon  the  recognizance. 

judgment    a- 
gaiiMt  him  and 

hii  baa  H.  H.  Rossj  contra,  read  affidavits  showing  that  Cutler 

had  always  since  the  arrest  resided  in  Essex  county,  and  had 
been  utterly  insolvent  and  unable  to  pay  any  thing  for  seven 
or  eight  years^  now  passed,  and  long  before  the  commence- 
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.  ment  of  the  original  suit.  He  said  the  only  question  is, 
whether  this  Court  will  mitigate  the  amount  of  the  recovery 
on  the  recognizance,  under  these  circumstances :  The  Court 
could  not  have  intended  by  their  rule  directing  the  defen- 
dant to  confess  judgment,  to  prevent  his  applying  to  mitigate 
the  amoimt  to  be  collected.  Had  judgment  not  been  taken, 
the  Court  would  have  sent  the  cause  to  a  jury  where  Liong 
could  have  recovered  no  more  than  he  had  lost  by  the  ne- 
glect of  the  Sheriff.  This  doctrine  is  fully  established  iu 
Russell  V.  T^imer,  (7  John.  189,)  where  the  cases  are  col- 
lected ;  and  in  1  Gould's  Esp.  pt.  2,  p.  30,  it  is  said  that 
where  the  principal  is  discharged,  and  the  bail  afterwards 
fixed,  the  Court  will  allow  an  exoneretur  to  be  entered  on 
the  bail  piece  ;  and  in  The  King  v.  Adderly,  (Doug.  464,) 
Bnller  J.  says,  ^<  it  is  competent  for  the  Court  to  moderate 
the  punishment,  and  not  impose  a  fine  on  the  Sheriff  to  the 
amount  of  the  whole  debt."  There  is  no  reason  why  the 
execution  should  go  at  all  events  for  more  than  the  costs  of 
the  suit  on  the  recognizance :  Cutler  has  resided  in  Essex 
ever  since  the  arrest. 


ALBANY, 

Feb.  1834. 

The  Pec^le 

T. 

Adgate. 


Curia,  The  rule  of  damages  upon  an  escape  would  have 
allowed  the  plaintiff  no  more  than  his  actual  loss.  In  this 
case,  of  a  non  compliance  with  the  rule  to  bring  in  the  body, 
if  the  Sheriff  is  fixed,  and  a  trial  is  lost,  the  general  rule  is, 
that  he  must  pay  the  debt.  But  here  the  party  is  insolvent 
and  has  been  so  ever  since  the  proceedings  against  him 
were  commenced.  Now  the  principle  is  no  where  laid 
down  explicitly,  that  we  may  apportion  the  plaintiff's  debt ; 
but  in  The  King  v.  Adderly,  (Doug.  464,)  Duller,  Justice, 
intimated,  that  when  the  Sheriff  should  come  to  purge  the 
contempt  for  not  returning  a  writ,  it  would  be  competent  for 
the  Court  to  moderate  the  punishment,  and  not  impose  a 
fine  to  the  amount  of  the  whole  debt ;  though  in  that  case 
the  general  rule  is  the  same  ;  and  the  Sheriff  is  in  general 
made  to  pay  the  whole  debt,  (id.)  The  reason  of  such  a 
course,  in  the  present  case,  is  too  strong  to  be  resisted,  though 
the  plaintiff  may  have  lost  a  trial.  Here  is  a  strong,  undis- 
puted case  of  insolvency  from  the  beginning.  The  plaintiff 
has  lost  nothing. 
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ALBANY,        But  as  he  may  have  been  surprised  by  the  aj9iclavits  on 
Feb.  1824.     ^j^^  p^^  ^f  ^j^^  defendant,  owing  to  the  course  which  the 


Shoita       proceedings  have  taken,  we  give  him  to  the  next  term  to 
,^of    disprove  the  insolvency,  if  in  his  power. 
Yatoi  County.      The  Court,  thereupon,  directed  a  rule  entered,  of  which 
the  following  is  the  substance. 

i 

Rule. — It  appearing  to  this  Court  by  several  affidavits 
produced  by  the  defendant,  that  John  Cutler,  at  the  time 
the  suit  of  David  Long  was  commenced  against  him  was 
insolvent,  and  had  not  any  property  liable  to  execution,  and 
has  continued  insolvent  and  without  property  ever  since, 
ORDERED,  that  the  motion  for  leave  to  take  out  execution 
for  the  uncollected  balance  due  on  the  judgment  of  Long 
against  Cutler,  (not  including  the  costs,)  be  postponed  until 
the  next  term,  to  the  end  that  the  pdaintiff  in  said  judgment 
may  disprove  the  said  allegation  of  insolvency ;  and  if  he 
shall  fail  so  to  do,  then  that  the  execution  be  perpetually 
stayed  as  to  the  plaintiff's  debt ;  and  it  is  further  ordered 
that  execution  may  issue  on  the  judgment  against  the  defen- 
dant for  a  sum  equal  to  the  costs  taxed  in  this  suit,  the  costs 
taxed  in  the  judgment  of  Long  against  Cutler,  and  the  costs 
of  this  motion.  < 


In  the  matter  of  John  Sholts  against  the  Judges  of 

the  County  of  Yates. 

An  appeal      JUDGMENT  was  given  by  a  Justice  of  Yates  county  in  fe- 
jadgmenttho*  vor  of  Sholts  against  Champlin,  for  $46,  on  the  22d  Aug. 

jSf't  *  ^i^  ^^^'  ^^  *®  ^^^^^  Sholts  filed  a  transcript  with  the  Coun- 
and  execation  ty  Clerk,  and  took  out  execution  on  oath,  and  placed  it  in 
^ib^Z:  the  Sheriff '8  hands. 

eation. 

Thia  is  the  proeeaB  of  the  common  pleas,  and  they  may  make  a  rule  setting  it  aside. 

On  aj^al,  a  hond  should  be  given  and  costs  paid  by  the  appellant  within  four  days,  as  r»- 
quired  by  the  fifty  dollar  act,  or  the  appeal  will  be  ineffectual. 

Bat  these  facts  need  not  appear  from  the  justice's  return. 

It  will  be  intended,  on  the  return  being  filed,  that  the  appellant  proceeded  regularly  bo- 
fan  the  justice. 

The  appellee  faM  no  right  to  object  to  a  hearing  of  the  appeal,  on  the  ground  that  the 
justice  had  not  endorsed  his  approbation  upon  the  bond,  or  omitted  to  file  it  within  the  tim* 
reouired  by  the  act 

bis  approbation  may  be  inferred  from  the  act  of  filing  the  bond. 
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•   On  the  other  hand,  Champlin,  on  the  very  day  the  t?an-    albanYi 
script  was  taken,  filed  with  the  Justice  a  notice  of  appeal,  a     ^^^  1824» 
bond  as  required  by  law,  and  paid  all  the  costs  required        Sbolu 
of  him  by  the  Justice  on  receiving  the  appeal.     Notice  of  the     judg«s  of 
appeal  was  given  to  the  Sheriff,  who  nevertheless  was  pro-  Yates  Countj^ 
cceding  under  the  direction  of  Sholts  to  sell  Champlin's  pro- 
perty.   On  this  state  of  facts  the  First  Judge  of  Yates  coun- 
ty granted  an  order  to  stay  proceedings  upon  the  exe- 
cution ;  and  at  the  last  January  term  of  the  Yates  Common 
Pleas,  that  Court  set  aside  the  execution  for  irregularity, 
with  costs,  though  the  counsel  for  Sholts  objected  that  the 
First  Judge  had  no  authority  to  stay  proceedings  upon  it ; 
and  that  the  Court  had  no  authority  to  set  it  aside.    Previ- 
ous to  setting  aside  the  execution,  viz.  at  October  term  last 
of  the  Yates  Common  Pleas,  the  cause  was  tried  and  a  ver- 
dict found  for  the  appellee  for  only  15  dollars,  instead  of  46 
dollars,  the  sum  recovered  before  the  Justice,  on  which  the 
Court  gave  judgment. 

On  the  cause  being  moved  for  trial  upon  the  appeal,  it  was 
objected  that  it  did  not  appear  from  the  return  that  the  no- 
tice of  the  appeal  had  been  filed  within  four  days  from  the 
time  of  rendering  the  judgment ;  nor  that  the  costs  in  the 
Court  below,  had  been  paid  within  the  four  days ;  nor  had 
the  bond  been  left  with  the  Clerk  to  be  filed  within  the  time 
required  by  law ;  nor  had  the  Justice  endorsed  upon  the 
bond  that  he  approved  of  the  security.  Upon  these  grounds 
the  appellee  by  his  counsel,  contended  that  the  appeal  was 
irregular ;  but  the  objection  was  overiuled. 

J.  Dickson,  moved  for  a  mandamus  to  be  directed  to  the 
Judges,  commanding  them  to  vacate  the  rule  setting  aside 
the  execution. 

W.  M,  Oliver,  contra.  The  appeal,  if  regular,  was  a 
supersedeas  to  the  execution,  (sess.  41,  ch.  94,  s.  17,)  and  the 
only  question  is,  whether  the  party  can  be  deprived  of  his 
right  to  an  appeal  within  the  four  days  allowed,  by  the  act 
of  the  plaintiff,  who  thinks  fit  to  take  out  an  execution  im- 
mediately. 
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ALBANY,        Dickson^  denied  that  the  Court  of  Common  Pleas  had 
power  to  interfere  with  an  execution  issued,  as  this  was, 
Shoits        upon  a  justice's  judgment.    It  cannot  be  considered  the  pro- 
Judges  of     cess  of  the  Court  of  Common  Pleas. 


T. 

TfttM  County. 


Curia,  It  was  necessary  that  a  bond  should  be  given  and 
the  costs  paid  within  four  days  after  the  judgment,  in  order 
to  make  an  appeal  operative ;  but  these  facts  need  not  ap- 
pear from  the  Justice's  return.  It  lay  with  the  opposite  par- 
ty to  show  aflSrmatively,  that  the  bond  and  payment  of  the 
costs  were  out  of  time,  if  he  wished  to  avail  himself  of  the 
irregularity.  Until  the  contrary  was  shown,  the  Court  be- 
low were  right  in  intending  that  the  proper  measures  were 
taken  before  the  Justice,  on  instituting  the  appeal.  Nor 
should  the  appellant  be  prejudiced  by  the  omission  of  the 
Justice  to  endorse  his  approbation  upon  the  bond,  or  file  it 
within  the  time  required  by  law.  Besides,  his  satisfaction 
■with  the  security  given  should,  as  to  the  appellant,  be  infer- 
red from  the  act  of  filing  it  with  his  return.  The  party 
ought  not  to  sufier  from  such  a  trifling  informality.  The 
Common  Pleas  were  regularly  possessed  of  the  cause. 

Then  had  the  Common  Pleas  jurisdiction  of  this  execu- 
tion ?  We  think  it  is  to  be  considered  as  the  procesg  of  that 
Court.  On  a  transcript  being  filed,  and  an  execution  issued, 
all  control  over  it  ceases  on  the  part  of  the  magistrate  who 
renders  the  judgment  The  execution  issues  from  the 
Clerk's  office  of  the  Common  Pleas,  like  their  other  process, 
and  all  control  over  it,  properly  belongs  to  that  Court.  It 
foUows  that  they  had  power,  in  this  instance,  to  set  aside 
the  execution  for  irr^:ularity ;  and  we  are  clear  that  the 
power  was  properly  exercised.  The  appeal  was  a  super- 
sedeas,  and  the  appellee  having  afterwards  proceeded  upon 
the  execution,  the  opposite  party  had  a  right  to  call  upon  the 
Court  to  restrain  him  by  a  rule. 

Motion  denied. 


OF  THE  STATE  OF  NEW  YORK.  609 


E.  Humphrey  against  Cande  &  Lasher. 
S.  Tredwell  <fc  J.  &  S.  Kissam  against  the  same. 


ALBANY, 
Feb.  1824. 

Humphrey 

V. 

Cande. 


S.  L.  Edwards  and  H,  Bleecker,  moved  for  a  rule  that      An  afBdavit 
certain  moneys  which  had  been  levied  upon  ^fi.fa.  issued  Jii™^**^^ 
out  of  this  Court,  in  favor  of  Chichester  &  Van  Wyck,  against  cauw  be  right- 
the  above  defendants,  and  paid  over  to  Chichester  &  Van  the  body  of  the 
Wyck,  be  refunded  to  the  Sheriff  who  held  the^i.  fa.  and  ^*^,J;^' 
paid  over  to  Humphrey,  plaintiff' in  the  first  cause,  and  Tred- 
well d6  J.  (S&  S.  Kissam,  plaintiffs  in  the  second  cause,  accord- 
ing to  the  priority  of  their  respective  liens  upon  executions 
also  issued  out  of  this  Court.    The  motion  was  made  upon 
the  ground  that  there  never  had  been  any  judgment  entered 
in  favor  of  Chichester  &  Van  Wyck. 

The  affidavits  upon  which  the  motion  was  founded,  were 
entitled  thus : 

"  Supreme  Court. 
Ahel  RusSj  assignee  of  Elijah  Humphrey^  Seabury  TVerf- 
well^  Joseph  Kissam  ^  Samuel  Kissam. 

V. 

Alvin  Chichester  4*  Abraham  H.  Van  Wyck.^^ 

The  affidavits  then  proceeded,  and  in  the  body  of  them 
the  causes  in  which  the  question  arose  were  described  and 
set  forth  particularly  and  truly. 

A.  Spencer^  objected,  that  the  affidavits  were  wrongly  en- 
titled. 

Bleecker,  said  it  was  enough  that  the  causes  were  set  forth 
by  their  true  titles  in  the  body  of  the  affidavit.  The  oppo- 
site party  has  not  been  misled.  The  reason  why  an  affidavit 
wrongly  entitled,  cannot  be  read,  is  that  no  indictment  will  lie 
for  perjury,  if  it  be  false.  Here  the  reason  fails.  The  title 
'  may  be  stricken  out,  and  still  the  affiderits  remain  good. 
On  an  indictment  for  perjury,  the  fabtf  title  might  be  re- 
jected as  surplusage. 

Vol.  II.  66 
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ALBANY,         Curia.    The  objection  is  fatal.    There  is  no  such  cause 
Feb.  1824.     jj^  existence,  as  the  one  mentioned  in  the  title  ;  and  such  an 
Lyon        affidavit  is  never  received.     The  party  cannot  be  convicted 
Bttrtk.       ^^  perjury  though  he  sivear  falsely.     We  refuse  to  hear  mo- 
tions for  writs  of  mandamus  upon  affidavits  which  are  en- 
titled, and  the  same  mle  prevails  in  the  King's  Bench  as  to 
affidavits  to  hold  to  bail. 

Motion  denied. 


Lyon,  ex.  dem,  Eden  and  Wood,  against  Bvatis  and  the 

Bank  op  New  York. 

The  same   against  different  defendants  in  ten 

other  causes. 

On  judgment  Ejectment.  The  plaintiff  had  judgment  in  these  causes 
In  Uwc^*of  ^  ^^^  Supreme  Court.  The  defendants  removed  them  by 
erroni,  ezecu-  writs  of  error  into  the  Court  for  the  trial  of  impeachments 
from™*^  this  and  the  correction  of  errors,  where  the  judgments  were  af- 
court  at  any  filmed  on  the  18th  day  of  December  last.    (Vide  ante,  333.) 

time  on  ming  ^  \  *  f 

the  remittitur,  The  attorney  for  the  plaintiff  then  caused  the  remittitur  at- 
without^'  ^e  ^ched  to  the  transcript  in  each  cause,  to  be  filed  in  the 
entry  of  any  office  of  the  Clerk  of.this  Court  in  the  city  of  New  York, 
puipoae.  on  the  7th  day  of  February  instant ;  and  issued  writs  of  pos- 

session, tested  at  the  city  of  Albany,  on  the  1st  day  of  No- 
vember last,  returnable  on  the  first  day  of  the  present  term ; 
which  had  been  executed. 

E.  Barnes  moved  to  set  aside  these  writs  for  irregularity. 
And  he  cited  Com.  Dig.  Pleader,  (3  B.  20,)  Vicars  v.  Hay- 
don^  lessee  of  Carrol^  (Cowp.  841,)  Tidd,  Pr.  1135,  6,  1 
Arthb.  Pr.  236,  Lord  Kinnaird  et  al  v.  Lyall,  (7  East,  296,) 
Penoyer  v.  Brace,  (1  Salk.  319,  Bam.  201,  1  Ld.  Raym. 
244,)  HtAcard  v.  Pitt,  (1  Salk.  261,)  and  4  Leon.  197. 

A.  Burr  and  E.  Williams,  contra,  cited  Lee's  Diet,  of  Pr. 
648,  9,  2  Tidd  Pr.  1234,  5,  7th  Lond.  ed.  1821,  1  Salk. 
261,  5,  319,  1  L(l.  Raym.  244.  They  remarked,  that  the 
writ  of  error  operated  merely  as  a  suspension  of  the  execu- 
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tion.  When  this  ceases,  the  party  may  go  on  upon  his  old 
record  of  course,  on  the  proper  evidence  being  filed  to  show- 
that  the  suspension  has  ceased.  There  is  no  need  of  a  rule. 
It  is  like  the  case  of  a  procedendo.  The  party  is  remitted 
to  his  original  rights.  It  is  only  necessary  that  the  super- 
sedeas should  cease  to  operate. 


611 

ALBANY, 
Feb.  1824. 

Hart 

V. 

HUdreth. 


Talcott,  (Attorney  General,)  in  reply,  said  that  though  a 
transcript  only  was  removed  by  the  writ  of  error,  yet  to  pro- 
ceed in  vacation  is  against  the  theory  of  this  Court.  The 
remittitur  is  a  direction  to  proceed  which  they  cannot  re- 
ceive and  act  upon  except  in  term.  He  admitted  that,  on 
the  arrival  of  a  term,  a  rule  that  execution  issue  might  be 
entered  of  course,  on  motion ;  but  a  judgment  may  be  re- 
versed in  part  and  affirmed  in  part.  In  such  a  case,  the  rule 
and  the  award  of  execution  upon  the  roll  must  be  modified 
accordingly.  If  circumstances  might  require  a  special  ap- 
plication to  the  Court  for  this  purpose,  a  proper  degree  of 
caution  would  require  that  it  should  be  done  in  every  case. 
In  this  case  no  rule  had  been  entered. 

Curia.  It  is  enough  that  the  remittitur  was  filed,  which 
may  be  done  at  any  time  before  execution  issues. 

By  the  remittitur,  the  cause  is  here  in  the  same  situation, 
and  for  the  same  purposes,  as  before  writ  of  error  brought. 
No  rule  need  be  entered.  The  party  may  proceed 
with  his  execution,  of  course,  as  if  it  had  never  been  sus- 
pended. 

Motion  denied. 


Hart  against  Hildreth  and  others. 


P.  S.  Parker,  moved  for  judgment  as  in  case  of  non-      where  the 
suit,  for  not  proceeding  to  trial  at  the  last  Ontario  Circuit,  ^"^"*f,J"^ 

trial  of  a 
eanae,  on  the  suggestion  of  the  plaintiff's  counsel  that  it  would  be  a  long  cause,  and  the  bn- 
ihieM  afterwards  took  such  a  course  that  the  cause  could  not  be  tried  at  that  cirooit,  a  motioa 
for  judgment,  as  in  case  of  nonsuit,  was  denied  without  costs. 
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which  commenced  on  the  20th  January  last,  and  continuod 
till  Saturday  thereafter. 

V.  Matthews,  contra.  On  the  part  of  the  plaintifi^  an 
afl9.davit  was  read,  showing  that  the  cause  wsis  called  on 
Wednesday  evening,  but  the  Judge,  on  the  suggestion  of  tb^ 
plaintiff's  counsel,  that  it  would  be  a  long  cause,  declined  try- 
ing it  at  that  time,  declaring  that  it  should  not  lose  its  prefer- 
ence, and  proceeded  to  take  up  some  other  causes  which  had 
been  reserved,  and  criminal  business,  which  occupied  the 
Court  nearly  the  whole  of  the  next  day,  when  the  Judge's 
attention  being  again  called  to  this  cause,  he  declined  trying 
it  that  week,  remarking  that  he  expected  Judge  Roches- 
ter to  close  the  business  of  the  Circuit  during  the  next 
week,  and  he  set  down  the  cause  for  Monday.  On  Friday 
evening  the  Judge  stated  that  he  had  received  a  letter  Irom 
Judge  Rochester,  that  he  was  in  ill  health,  and  could  not 
attend  the  next  week ;  and  on  being  again  applied  to,  he 
declared  that  he  should  not  try  the  cause  ;  and  the  plaintiff 
had  no  opportunity  to  try  it  during  the  Circuit : 

And  for  these  reasons  The  Court  denied  the  motion, 
without  costs. 

Motion  denied. 


Shaw  against  Raymond,  impleaded  with  Ford. 

Where  to  Trespass  de  bonis  asportatis  against  both  defendants, 
a-  who  severed  in  their  pleas.  Raymond,  pleaded  the  general 
^an  act  done  i^sue,  and  two  special  pleas,  by  which  he  justified  taking  and 
t^  *^  h^  ^"  ^^*^"y^"8  away  the  goods  as  Sheriff  of  St.  Lawrence  county, 

fice,  he  plead- 
ed Uie  general  iMae  and  two  special  pleai,  to  which  the  plaintiff  replied,  and  there  were 
dcnrarren  to  the  replicationa,  and  a  verdict  for  the  iheriff  on  the  general  issue  ;  held,  that 
the  demiinren  ooald  not  afterwards  be  argued  ;  and  the  defendant  had  his  double  coets. 

Where  there  are  several  pleas,  some  of  which  are  carried  to  an  issue  of  law,  and 
■orae  to  an  brae  of  fiict,  the  plaintiff  may  first  argue  the  demurrer,  or  try  the  issue  of  lact» 
•thiialeolioii. 
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under  a  plaint  in  replevin.  To  these  pleas  the  plaintiff  re- 
plied, that  the  plaint  had  been  set  aside  for  irregularity. 
Demurrer  and  joinder,  which  is  not  yet  determined.  Upon 
this  state  of  the  pleadings,  tlie  plaintiff  noticed  his  cause  for 
trial  at  the  last  St.  Lawrence  Circuit,  holden  the  9th  Feb- 
ruary instant,  as  well  to  try  the  issue  as  to  assess  contin- 
gent damages  on  the  demurrers  ;  but  the  jury,  under  the 
direction  of  the  Court,  found  a  verdict  for  the  defendant 
The  same  jury  found  a  verdict  against  Ford,  for  ^178  60. 
The  demurrers  were  noticed  for  argument  at  the  present 
tenn. 

Zr.  Hashrouck  ^  X  Fine,  for  the  defendant,  Raymond, 
now  moved  that  judgment  be  entered  for  him,  with  double 
costs. 

They  cited  1  R.  L.  345 ;  id.  155 ;  6  John.  Rep.  109 ;  Str. 
507 ;  1  Dunl.  Pr.  521,  2 ;  2  id.  732. 

A.  Hockley,  contra,  insisted  that  the  application  for 
double  costs  was  premature.  The  defendant,  who  is  acquit- 
ted should  await  the  decision  upon  the  demurrer. 

But  is  he  entitled  to  double  costs  on  the  state  of  the  plead- 
faigs  ?  Suppose  the  demurrer  determined  for  him,  he  could 
have  his  single  costs  only,  according  to  Wait  v.  Durand, 
(9  John.  254)  Can  be  have  single  costs,  only,  on  the  de- 
murrer, which  goes  to  the  whole  cause  of  action,  and  yet  be 
entitled  to  double  costs  on  the  issue  found  for  him  ? 

Curia.  The  plaintiff  had  his  election  to  go  on  in  the 
first  place  upon  his  issue  of  law  or  of  fact,  as  he  should 
think  proper,  but  he  was  bound  to  look  to  the  consequences. 
Had  the  action  been  disposed  of  by  the  demurrer,  costs 
would  have  been  awarded  accordingly.  But  he  has  chosen 
to  have  the  question  settled  by  a  jury,  upon  the  issue  of 
fact ;  and  a  verdict  has  passed  for  the  defendant.  His  is- 
me  of  law  can,  therefore,  avail  him  nothing.  We  cannot 
avoid  seeing,  that  upon  the  whole  record,  judgment  must 
be  for  Raymond ;  and  we  would  not  hear  an  argument  up- 
on the  demurrer.  (Vid.  2  Archb.  252,  3,  and  the  cases  there 
cited.) 

Motion  granted. 
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Thorp 

Faoikiiar.        Thorp  against  Faulkner,  manucaptorof  Reynolds. 

Ban  who  are  The  defendant  became  special  bail  for  Reynolds,  on  the 
^^^^0  n^  26th  May,  1821,  at  the  suit  of  Thorp.  The  bail  piece  was 
joatify,  ceaM  filed  the  29th  of  May,  and  on  the  31st  the  plaintiff's  attor- 

And  an  a-  ^^7  entered  an  exception  thereon.  No  notice  of  the  excep- 
greement  be-  ^q^  ^^g  ^ver  ^iven  to  the  bail,  nor  did  he  know  anythinfi:  of 

tween  the  par-  *"  ^  o 

tiea  to  waive  it,  until  about  five  months  after  it  was  entered.  No  waiver 
mfn  ^'iT^a-  °^  ^^^  exception  had  ever  been  entered  upon  the  bail  piece ; 
ration  in  chief,  but  the  attorneys  of  Thorp  and  Reynolds,  had  agreed  oral- 
to  judpnen^  ^Y  ^o  waive  the  exception.  A  declaration  was  filed  in 
are  no  reaiwns  chief,  (  not  de  bene  esse,)  in  consequence  of  this  agreement ; 
ing  an  exone-  the  cause  proceeded  to  judgment ;  a  ca.  sa.  had  been  return- 
^*^'  ed  non  est,  (fcc,  and  the  defendant  sued  as  special  bail,  by 

capias,  returnable  at  this  term. 

/.  Hamilton  moved  for  a  rule  to  enter  an  exoneretur  on 
the  bail  piece,  and  cited  Flack  y.  Eager,  (4  John.  185,)  Liv- 
ingston V.  Bartle,  (id.  478,)  Aylett  v.  Hartford,  (2  Bl.  Rep. 
1317,)  and  Ex  parte  Wright,  (2  Ves.  Jun.  9.) 

iS.  M,  Hopkins,  contra,  cited  Humphrey  v.  Leite,  (4  Burr. 
2107,  and  1  Archb.  83,)  and  contended  that  bail  are  not  dis- 
charged by  an  exception,  imless  it  is  followed  by  a  substi- 
tution of  other  bail.  In  Flack  v.  Eager,  the  declaration 
was  filed  de  bene  esse. 

Curia.  We  think  this  case  clearly  within  the  principle 
of  FloAik  V.  Eager  ;  and  in  The  People  v.  Judges  of  On- 
ondaga, (1  Co  wen,  54,  56,)  the  Court  say,  that  if  bail  who 
are  excepted  to,  do  not  justify  within  the  time  allowed  by 
the  rules  of  the  Court,  they  cease  to  be  bail ;  and  the  plain- 
tiff cannot  hold  them  by  waiving  the  exception,  even  where 
there  is  no  surprise. 

Motion  granted. 
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Sargent  against  Dennison.  v. 

PemuMn. 

The  declaration  was  entitled  in  May  term,  1822.    It  was     ^i  .   ,    . 

^  '  Clerical  mis* 

in  case,  for  debauching  the  plaintiff's  daughter,  per  quod  take  by  which 
servitium  amisit,  from  the  18th  day  of  August,  1822,  be-  wwliOd^aftor 
ing  after  the  action  commenced  ;  which  was  so  laid  through  commence- 
a  clerical  mistake  of  the  plaintiff's  attorney.    And  the  cause  amended  after 
was  carried  down  for  trial,  tried,  and  a  verdict  found  for  the  ^^^^^'J    j^* 

It  was  maoe  a 

plaintiff,  before  the  mistake  was  discovered  by  the  plain-  ^[round  of  oh- 
tiff's  attorney.    The  declaration  stated,  that  at  the  time  the  iiai'^and  the 
injury  was  committed,  the  daughter  was  an  indented  ser-  point  wa«  le- 
vant  to  P.  F.  and  was  an  infant  under  21  years ;  that  she 
continued  a  servant  till  the  18th  August,  1821,  when  in  con- 
sequence of  her  pregnancy,  the  indentures  were  annulled, 
and  she  went  to  reside  with  the  plaintiff,  her  mother,  who 
was  a  widow,  and  while  an  infant  still  living  with  the  plain- 
tiff, viz.  on  the  24th  Feb.  1822,  was  delivered  of  a  male 
child,  &c.,  per  quod,  &c.,  from  the  18th  August,  1822,  {as 
before.) 

The  cause  was  tried  before  Judge  Nelson,  at  the  last  Ot- 
sego Circuit,  upon  its  merits,  but  several  objections  were 
taken  during  the  trial,  to  the  plaintiff's  right  to  recover ;  and 
a  motion  was  made  for  a  nonsuit  upon  the  ground  (among 
others)  that  the  declaration  alleged  the  loss  of  service  to 
have  commenced  after  the  commencement  of  the  suit ;  but 
this  point,  with  others,  was  reserved  by  the  Judge  for  the 
opinion  of  this  Court. 

S.  A.  Foot,  for  the  plaintiff,  moved  to  amend  the  declara- 
tion and  nisi  prius  record,  by  striking  out  of  this  averment, 
1822  and  inserting  1821. 

Starkweather  ^  L  Seelye,  contra,  did  not  deny  that  an 
amendment  should  be  granted,  if  clear  that  the  party  could 
pot  be  injured  by  it ;  but  the  Court  would  guard  against  the 
possibility  of  this.  (2  Vin.  304,  and  the  cases  there  cited.) 
Here  the  time  is  material  as  to  the  damages.  Had  the  plain- 
tiff been  confined  to  an  estimate  of  damages  from  1822,  it 
would  have  been  a  matter  of  mere  mathematical  calculft- 
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tion.  The  defendant  was  surprised.  He  comes  to  defend 
upon  one  state  of  the  pleadings,  and  evidence  is  received 
applicable  to  another  and  different  state,  embracing  a  larger 
amount  in  damages. 

At  any  rate  the  motion  is  premature.  It  is  connected 
with  one  of  the  points  reserved  at  the  trial,  which  is  to  be 
brought  before  the  Court  on  a  case,  and  should  be  postponed 
till  the  argument  is  heard  upon  the  case.  If  the  amendment 
is  granted,  the  defendant  should  have  leave  to  plead  and  go 
to  trial  de  novo. 


Foot,  in  reply.  This  is  a  mere  clerical  mistake,  and 
stands  in  the  way  of  discussion  upon  the  case,  and  for  that 
very  reason  should  be  amended  now.  Suppose  it  may  have 
misled  the  defendant,  the  Court  will  not  allow  him  to  He  by 
and  trip  up  another,  upon  such  a  mistake.  {Henry  y. 
Brovm,  19  John.  49.)  It  appeared  upon  the  declaration, 
and  he  should  have  demurred.  But  is  a  surprise  a  mere 
matter  of  presumption  ?  None  is  shown.  The  Court  will, 
at  least,  require  the  defendant  to  show  that  he  was  injured. 
Why  should  he  have  a  new  trial  without  first  showing  that 
he  was  prejudiced? 


Curia.  This  mistake  is,  clearly,  the  subject  of  amend- 
inent.  The  defendant  shows  no  prejudice  from  it ;  nor  do 
we  see  how  he  could  have  been  prejudiced  by  it.  Though 
the  exception  was  taken  at  the  Circuit,  the  Judge  was  right 
in  not  allowing  it.  We  order  amendments  in  cases  like  tfiis 
at  any  stage  of  the  cause. 

Motion  granted. 
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WiGHTMAN  against  Clapp.  ^^ 

On  certiorari  to  a  Justice's  Court. 

A  motion  to 

jR  CheeveTj  for  the  defendant,  moved  for  a  rule  that  the  ^^tJtJnti 
Justice  amend  his  return,  in  several  particulars,  by  stating  »  eertkmri, 
certain  evidence  which  was  not  mentioned  either  in  theaffi-  ^fenduu  in 
davit  on  which  the  certiorari  was  founded,  or  in  the  return  f™*»  ^' "!* 

be  ffnoted  if 

c{  the  Justice.  The  return  was  simply  the  Justice's  certifi-  h  appev  by 
cate  endorsed  upon  the  copy  of  the  affidavit  served  upon  SSSI^at^ 
him,  stating  in  effect,  that  the  affidavit  contained  a  true  his-  amendmeiit 
tory  of  the  proceedings  in  the  cause  before  hinL  It  appear-  i^Stn^  k 
ed  among  other  things,  by  this  return,  that  Wightnoan,  the  l*^*  ^^^  u 
plaintiff  below,  declared  against  Clapp,  the  defendant  below,  be  granted 
in  assumpsit  upon  an  account;  that  Clapp  pleaded  the  gen-  j2|^tlMitiiSl 
eral  issue  as  to  all  except  5  dollars  of  the  plaintiff's  account,  wHhitemHng 
and  a  tender  as  to  this,  which  he  paid  into  Court.  He  also  ment^the  jodg- 
gave  notice  of  set  off.  On  the  trial,  there  was  no  proof  of  ""•"L??*^  ^ 
a  tender,  nor  was  it  stated  in  the  affidavits  or  return,  that  Where  in 
there  was  any  such  proof  offered  upon  the  trial.  It  farther  SJ*"JJJ^  b^ 
appeared  from  the  return  that  the  jury  found  a  verdict  for  l«w  Ui«  de- 
Clapp  of  ^3  57,  notwithstanding  the  ^5  paid  into  Court.  ^  «  ^Sk, 
The  fact  was  not  contradicted  by  any  of  the  affidavits.  ^d*f   ^fSL 

defendant  tiio' 


/.  JToon,  contra.  ***«•  ^  f^ 

pveof   ei    toe 
tender,     kgld^ 

Curia,  On  looking  into  the  affidavits  and  return  which  that  thiewaaa 
have  been  submitted  tons,  we  find  the  truth  of  the  latter  a  motkm  in  be- 
strongly  supported  by  several  witnesses ;  and  the  additional  ^^^fL*^^*" 
testimony  which  the  defendant  in  error  seeks  to  have  re-  who  waa  alao 
turned,  appears  to  us  wholly  immaterial ;  but  if  it  were  oth-  ^Jjthi  the 
crwise,  it  would  be  idle  to  grant  an  amendment,  when  we  j«itic«  emwid 
cannot  help  seeing  from  the  whole  case,  that  the  judgment  Ji^  m  the 


must  be  reversed.    The  defendant  below  pleaded  a  tender  ^.         ^^ 
of  6  dollars,  which  he  paid  into  Court,  thereby  admitting  waa  deniedT^ 
this  sum  to  be  due  to  the  plaintiff.    No  proof  of  a  tender 
was  offered  or  pretended,  nor  it  is  now  pretended  that  any 

Vol.  n.  66 


518  CASES  IN  THE  SUPREME  COURT> 

ALBANY,    such  proof  cxists ;  yet  the  jury  found  3  dollars  and  67 
Feh.  1834     cents  for  the  defendant,  contrary  to  his  recorded  confession 
Snjder       he  owed  the  plaintiff  5  dollars.    Such  a  verdict  cannot  be 
Waxren.      sustained.    An  amendment  would  be  useless,  and  is  there- 
fore denied. 

Motion  denied. 


In  the  matter  of  Snyder  S^  Snyder  against  Moses 
Warren,  Sheriff  of  the  County  of  Rensselaer. 

AjQdnieiit  A  JUDGMENT  was  dockctod  in  the  Common  Pleas  of 
wnfMMd  b«-  Rensselaer  county,  in  favor  of  J.  G.  &  H.  Snyder*  against 
for  50  doUan,  Barnard  Wagar,  for  $1575  10,  on   which  a^.  fa.  was  is- 

^thJSt"  ^6  s"^»  *"^  o^  *®  1^*  August,  1822,  the  Sheriff  of  Rensse- 
tmth  and  ape-  laer  couuty  sold  a  farm  of  Wagar  to  the  Snyders  at  a  bid  of 
qnirod  by  the  $888,  and  executed  to  them  a  certificate  of  sale.  On  the 
^  a5**Si^  ^^^^  November,  1823,  Wagar  confessed  a  judgment  before 
act  a  Justice  of  Rensselaer  county,  in  favor  of  J.  P.  De  Freest, 

m^ha  *^^  ^^^  ^^^  2^^  damages,  with  81  cents  costs,  a  transcript  where- 
demptkm  from  of  was  filed  in  the  Clerk's  office.  On  the  same  day,  De 
tsntioB  aUowed  Freest  applied  to  the  Sheriff  to  redeem  the  farm  sold  as  a 
^  *^*df^**'  judgment  creditor,  and  tendered  to  him  the  amount  bid  by 
not  lunar  Snyders,  with  10  per  cent,  interest  from  the  time  of  the  sale, 
"inmbmitinr  ^^^  Sheriff  received  but  7  per  cent.,  thinking  himself  author- 
the  tfane,  the  ized  to  take  no  more,  but  a  few  days  after,  having  taken 
lowed  ftiii  15  legal  advice  on  the  subject,  he  consented  to  receive  the  residue, 
t^***^  *^  The  judgment  before  the  Justice  was  confessed  under  the 
aaie.  following  circumstauces :    On  the  14th  November,  1823, 

created  upon  ^^g*^'^  being  indebted  to  De  Freest,  on  a  small  note  and 
ftiU  oonaidera-  book  account,  the  latter  told  Wagar  that  he  wished  to  become 
the '    ezpreaa  &-  judgment  creditor  of  his,  for  the  purpose  of  redeeming  his 

S^ab^    th^  ^^^  ^^^^  ''^^  ^^®  ^  ^^®  Snyders,  and  offered  him  $  1800  for 

ereditor  to  re-  it.    Wagar  accepted  of  the  offer,  and  the  same  day  confess- 

■*'  la  Taiid.  g^  ^  judgment  for  the  balance  due  to  De  Freest,  amounting 

together  with  costs  to  $7  27,  before  a  Justice  in  Pittstown. 

The  next  day  the  parties  proceeded  to  Troy,  and  there 
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learning  that  so  small  a  judgment  would  not  entitle  De  Freest 
to  redeem,  not  operating  as  a  lien  on  the  lands  of  Wagar, 
De  Freest  advsmced  him  18  dollars,  which,  together  with  the 
small  judgment,  formed  the  consideration  of  that  upon  which 
De  Freest  claimed  to  redeem.  No  statement  of  the  consid- 
eration of  the  judgment  was  sworn  to  or  filed,  agreeably  to 
the  7th  section  of  the  50  dollar  act  On  the  20th  Novem- 
ber, 1823,  the  Snyders  called  on  the  Sheriff  for  a  convey- 
ance, which  the  latter  declined  giving,  on  account  of  De 
Freest's  claim  to  redeem.    On  these  facts, 

J,  P.  Cushman  moved  for  a  mandamus  commanding  the 
Sheriff  to  convey  to  the  Snyders. 

He  said  the  judgment  being  by  confession  was  void,  the 
defendant  not  having  made  oath  as  required  by  the  7th  sec- 
tion of  the  50  dollar  act. 

[WooDwORTH,  J.  It  was  decided  otherwise  at  the  pre- 
sent  term.  The  obligation  to  file  a  particular  of  the  consid- 
eration, does  not  apply  to  confessions  where  the  sum  is  less 
than  50  dollars.] 

The  attempt  to  redeem  was  not  in  time.  It  was  not 
in  15  months  after  the  sale,  within  the  meaning  of  the  sta- 
tute giving  the  right ;  which  intends  lunar ^  not  calendar 
months. 

[WooDwoRTH,  J.  Our  attention  was  drawn  to  that  ques- 
tion in  a  case  lately  before  us,  and  though  it  was  not  neces- 
sary to  pass  upon  it,  yet  none  of  us  entertained  any  doubt 
that  the  statute  intended  calendar  months.] 

At  any  rate,  the  day  of  sale  must  be  included  in  the  com- 
putation ;  and  if  so,  giving  De  Freest  his  calendar  months, 
he  was  too  late.  Th»  words  of  the  act  (Sess.  43,  ch.  184, 
8.  3,)  are,  that  it  shall  be  lawful  for  any  creditor,  &c.,  within 
15  months  after  stick  sale,  (fcc.  Any  other  creditor  may,  in 
like  manner  redeem  the  lands  and  tenements  so  sold  within 
15  months  from  the  sale  thereof  The  time  commences  ftom 
the  sale — noi  from,  or  after  the  day  of  sale ;  and  when  the 
computation  is  from  or  after  an  act  done,  the  day  on  which 
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the  act  was  done  is  to  be  included,  {Res  y.  Adderly^  Doug; 
463,  Castle  y.  Burdett,  3  T.  R.  624,  Claytm's  Case,  5  Co.  1. 
Olassingtan  ei  aL  y.  Rawlins  et  cU.,  3  East,  407, 4  Esp.  Rep. 
824, 1  Ld.  Raym.  480,  Bac.  Ab.  Dcgnrer,  (B  1.) 

Again,  this  confession  was  in  fraud  of  the  act.  The  Court 
should  discountenance  such  an  attempt  to  pervert  the  sta- 
tute to  the  purposes  of  speculation  upon  an  honest  purcha- 
ser. To  sanction  this  proceeding  will  be  virtually  to  give  a 
defendant  16  months  instead  of  12  to  redeem,  for  he  can  al* 
ways  do  this  through  a  friendly  judgment  creditor,  created 
for  the  occasion. 


J.  Paine,  contra.  Here  was  a  small  debt  subsisting  which 
was  made  larger  on  the  credit  of  Wagar's  residuary  interest 
in  the  land.  It  is  well  settled  that  the  purchaser  at  a  Sher- 
iff's  sale  acquires  no  more  than  a  mere  lien,  till  tlie  16 
months  have  expired.  He  had  no  greater  interest  than  a 
mortgagee,  with  whom  it  does  not  lie  to  complain  of  fraud 
because  a  third  person  is  invested  with  a  right  to  redeem, 
by  a  purchase  of  the  equity  of  redemption,  or  otherwise.  If 
Wagar  could  in  this  way  sell  for  $1800,  as  between  him  and 
the  purchaser,  which  should  have  the  benefit  of  such  a  price? 
Why  not  the  debtor? 

As  to  time,  it  is  true  there  are  some  decisions  in  England 
growing  out  of  the  excise  law,  in  relation  to  which  "the 
policy  of  the  Court  conspired  with  that  of  the  government 
to  contract  the  time,  saying  that  in  computing  from  an  act 
done,  the  day  of  doing  it  is  to  be  reckoned  inclusive.  But 
the  act  under  consideration'  is  construed  liberally.  Calen- 
dar months  are  allowed.  Redemption  is  favored.  The 
ordinary  rule  of  computation,  with  us,  is  one  day  inclusive 
and  the  other  exclusive.  Exclude  the  firat  day  and  we  are 
in  time. 

He  cited  Hoffman  v.  Duel,  (6  /ohn.  Rep.  232,)  and 
CHUespy  v.  WhUe,  (16  John.  120.) 

Cushman,  in  reply,  said  the  computation  of  time  by  reck- 
oning one  day  inclusive  and  the  other  exclusive,  which  pre- 
vails in  this  Court,  relates  merely  to  rules  and  the  service  of 
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papers.  The  same  mode  of  computation  prevails  in  the  K. 
R  but  this  never  has  been  extended  to  a  statute  or  contract 
&c. 

Curia.  We  do  not  consider  it  a  valid  objection,  that  this 
judgment  was  entered  for  the  express  pur]pose  of  enabling 
De  Freest  to  redeem.  It  was  upon  full  consideration.  The 
debtor  may  confer  the  power  of  redeeming  upon  as  many  as 
he  pleases.  It  keeps  up  the  auction ;  and  is  thus  directly 
within  the  policy  of  the  statute. 

We  are  clear  that  the  15  months  intended  by  the  statutOi 
are  calendar  not  lunar  months.  The  second  section  is,  in 
terms,  of  calendar  time.  It  speaks  of  a  year  for  the  debtor ; 
and  then  the  3d  section  extends  that  time  three  months  in 
&vor  of  the  creditor. 

The  creditor  had  the  whole  of  the  15th  November  in  which 

to  redeem. 

Motion  denied* 


ALBANY, 
Feb.  1884. 

Hantingtoa 

▼. 
G«odwia. 


Huntington  against  Goodwin. 

On  certiorari  to  a  Justice*  Court.  In  this  cause  a  mo- 
tion was  made  in  behalf  of  the  defendant  in  error  for  a  rule 
diat  the  Justice  amend  his  return. 

W,  Barnes,  for  the  motion. 

B.  P.  Johnson,  contra. 

Curia.  We  do  not  find  a  copy  of  the  Justice's  return 
among  the  papers  delivered  to  us,  upon  which  this  motion 
is  founded :  there  is,  however  a  sworn  copy  among  the  pa- 
pers in  opposition  to  the  motion.  We,  therefore,  grant  the 
rule,  as  applied  for ;  but  we  take  the  occasion  to  remark, 
that  whether  the  application  to  amend  be  made  on  the  part 
of  the  plaintiff,  or  the  defendant  in  error,  we  do  not  grant  it 
unless  we  have  before  us  the  return,  or  a  copy  thereof. 
Without  this,  it  is  impossible  for  us  to  see  whether  the 
amendment  sought  be  material. 

Motion  granted. 
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The  People 

V. 

JKingsley. 

The  People  against  Kikgsley. 
^\  *•  *  P'      The  defendant  was  convicted  at  the  last  Oyer  and  Ter- 

nerml  ruley  that  / 

in  ftn  indict-  miner  in  Seneca  county,  of  having  feloniously  forged  a  bond 
ment  for  for-  ^j^j^  j^^g^^  ^^  defraud  one  John  Sinclair. 

I^iy,  toe    in- 

etrument  for-  The  indictment  charged,  that  the  defendant,  "  On,  &c.,  at, 
Seicribed  par-  ^-j  ^^^  falsely  and  feloniously  make,  forge  and  counterfeit, 
ticidurij.  and  did  then  and  there  willingly  and  feloniously  act  and  as- 
handi  of  the  sist  in  the  false  making,  forging  and  counterfeiting,  of  a  cer- 
tart  OT  d^^  tain  false,  forged  and  counterfeited  bond  and  writing,  obli- 
ed  by  him,  the  gatory  for  the  payment  of  money,  bearing  date  on  some  day 
may  show  thii  ^  ^^  jurors  aforesaid  unknown,  in  a  penal  sum  to  the  jurors 
ezcuM,     and  aforesaid  unknown,  with  a  condition  thereunder  written  for 

■et   forth    the    .  ^  .  ,       .  ^  ., 

inftnmient  in  the  paj^ment  of  a  certam  sum  to  the  jurors  aforesaid  un- 

?''?*'coStaiii  ""^ow^j  *^  some  day  thereafter  to  the  jurors  aforesaid  un- 

•noagh       to  known,  with  interest  thereon,  to  the  said  Samuel  Kingsley, 

fence.  "  (^^®  defendant,)  purporting  to  have  been  executed  by  one 

Dates,  aunw,  George  Bockhoven,  late  of,  &c.,  which  said  false,  fortredand 

and  timef  of  /  /         #  /       o 

Myment  nay  counterfeited  bond  and  writing  obligatory  for  the  payment 

And^'pwol  ^^  money,  is  in  the  possession  and  custody  of  the  said  Samuel 

endeace  giv-  Kingsley,  (the  defendant,)  with  intent  to  defraud  one  John 

vmu,    *  ****"  Sinclair ;  against  the  form  of  the  statute  in  such  case  made 

That  the  in-  and  provided,  &c." 

Hmment   for-       ___ 

ged  waf    in      The  second  count  of  the  indictment  described  the  bond 
2JJ"*JJ^  ^  in  the  same  manner,  and  stated  that  the  defendant  had  des- 
tha   time  he  troyed  it,  on  some  day  to  the  jurors  unknown, 
poliikhed  it,  is      The  third  count  was  for  uttering  and  publishing  as  true,  a 
furuM    facie  bond,  &c ,  described  in  the  same  manner,  on  some  day  to 

OTidence   that 

it     continuef  the  jurors  unknowu. 

SSf^at*  "^e  '^^^  **  ^^^^  described  the  bond,  alleged  to  have  been 
time  of  the  forged,  particularly ;  and  as  there  was  a  variance  between 
the  amount  of  the  condition  and  the  bond,  as  stated  in  the 
indictment,  and  the  one  proved  upon  the  trial,  the  Attorney 
General,  who  argued  for  the  people,  did  not  insist  upon  a 
judgment  on  this  count. 


trial 
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.  The  record  was  removed  to  this  Court  by  a  certiorari^ 
and  the  evidence  given  on  the  trial  was  also  certified  with 
the  writ. 

It  appeared,  from  this  evidence,  that  the  counsel  for  the 
people  had,  on  the  day  of  the  trial,  served  the  defendant 
with  notice  to  produce  the  bond,  described  in  the  indict- 
ment, at  the  trial  of  the  cause  ;  but  he  produced  no  bond. 
The  foi^ery  of  a  bond  as  set  forth  against  Bockhoven,  pay- 
able to  the  defendant,  was  clearly  proved,  the  witnesses  giv- 
ing particulars  of  its  contents,  in  respect  to  the  penalty,  con- 
dition, date,  and  times  of  payment ;  Ibat  the  defendant  at« 
tempted  to  sell  the  bond  to  Sinclair,  but  the  negotiation  failr 
ed,  and  it  did  not  ai^)ear  that  the  bond  had  since  been  seen 
in  his  possession. 

The  prisoner  now  being  brought  up  on  a  habeas  corpus^ 
by  the  Sheriff  of  Seneca, 

M.  Hoffman^  moved  in  arrest  of  judgment,  and  the  on- 
ly question  was  upon  the  degree  of  certainty  necessary  in 
setting  forth  the  bond. 

He  said  the  indictment  should  set  forth  an  exact  copy,  or 
its  purport,  so  that,  on  its  face,  it  may  appear  to  be  suscep- 
tible of  forgery.  (1  Chit.  C.  L.  234.  3  id.  1040,  and  the 
cases  there  cited.  2  East,  C.  L.  976,  986,  s.  53,  68,  &c. 
People  V.  FrankUfij  3  John.  Cas.  299.  The  State  v.  Gtu- 
^tit,  2  South.  Rep.  744.) 

Independent  of  authority,  it  is  clear  that  the  indictment 
should  be  so  certain,  as  to  inform  the  party  what  he  is  call- 
ed upon  to  meet,  to  enable  the  jury  to  understand  and  ap- 
ply the  evidence;  to  warrant  the  Court  in  giving  judg- 
ment ;  and,  in  the  event  of  an  acquittal,  to  save  to  the  par- 
ty  his  plea  of  auterfois  acquit.  The  generaUty  and  uncer- 
tainty of  this  indictment  will  do  neither. 

Neither  the  notice  to  produce  the  bond,  nor  the  evidence 
that  it  was  in  the  defendant's  possession,  was  sufficient  to 
dispense  with  its  production. 

Talcott,  (Attorney  General,)  contra.  There  can  be  no 
dispute  about  the  general  rules  of  certainty  upon  which  in- 
dictments for  forgery  are  to  be  framed.    The  only  difficulty 
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is  in  their  application,  in  saying  what  the  law  considers 
uncertainty.  If  the  strictness  contended  for  is  to  prevail,  it 
will  overthrow  some  of  the  best  established  principles  on 
this  subject  It  is  enough  that  the  offence  is  brought  with- 
in the  words  of  the  statute  creating  it,  (3  Ch.  C.  L.  468,) 
which  are,  bond  or  writing  obligatory,  (1  R.  L.  405.) 
Neither  the  time  nor  amount  is  essential  to  the  crime. 
What  is  to  become  of  the  numerous  cases  where  counterfeit 
bank  notes  are  destroyed  by  the  offender  ?  Is  he  to  escape 
because  they  cannot  be  particularly  described  ?  No.  Nei- 
ther the  date  nor  time  of  payment,  are  holden  material  in 
that  case.    {Commonwealth  v.  Ross^  2  Mass.  Rep.  373.) 

The  present  case  comes  within  the  distinctions  laid  down 
in  The  Commonwealth  v.  Houghton^  (8  Mass.  Rep.  107.) 
The  instrument  must  be  described,  or  a  reason  given  in  the 
indictment  why  the  description  is  omitted.  Judgment  was 
arrested  in  that  case  because  no  reason  for  the  omission  was 
given.  In  this  case  the  cause  appears  upon  the  face  of  the 
indictment,  and  is  sufficiently  shown  in  evidence.  {Com- 
monwealth V.  Snell,  3  Mass.  Rep.  85.) 


Hoffman^  in  reply,  said  that  in  The  Commonwealth  v. 
Houghton,  the  indictment  was  much  more  certain  than  this. 
Tet  the  Court  arrested  the  judgment,  because  it  was  not 
certain  enough.  What  is  there  said  about  less  certainty  be- 
ing admissible,  if  the  indictment  show  an  excuse  for  it,  was 
obiter. 


Curia.  The  evidence  of  this  crime  was  most  clear ;  and 
the  only  question  is,  whether  the  indictment  is  sufficiently 
certain  to  warrant  us  in  giving  judgment.  The  indictment 
excuses  the  want  of  a  more  particular  description,  by  aver- 
ring that  the  bond  was  with  the  defendant.  There  is  no 
doubt  of  the  general  rule,  that  the  instrument  forged  must 
be  set  forth  with  particularity  and  certainty  ;  but  to  require 
this  unqualifiedly,  in  all  cases,  without  exception,  would  re- 
sult in  a  failure  of  public  justice.  We  think  The  Common- 
weaUh  v.  Houghton,  presents  the  true  distinction.  ''  There 
are  cases,"  says  Judge  Sedgwick,  "  which  will  form  just  and 
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necessary  exceptions  to  this  rule  ;  as  where  the  instrument    albant, 
forged  has  been  destroyed  by  the  prisoner,  or  has  remained     ^^y*  i^^- 
in  his  possession,"  &c.    "  But,"  he  continues,  "  in  every       firoim 
such  instance,  that  the  exception  may  be  admitted,  it  must       Lemr. 
appear  in  the  indictment  what  is  the  cause  of  the  non-des- 
cription of  the  instrument ;"  giving  the  present  case  pre- 
cisely. 

The  general  proposition^  so  often  repeated  in  the  books, 
that  the  instrument  must  be  produced  in  evidence,  is  no 
more  than  the  rule  on  the  civil  side,  that  the  best  evidence 
the  nature  of  the  case  admits  must  be  produced.  The  rule 
always  yields,  where  the  instrument  is  either  lost,  destroyed, 
or,  as  here,  in  the  hands  of  the  opposite  party.  This  ex^ 
ception  underwent  full  consideration  in  T%e  Commonwealth 
V.  Snellf  (3  Masa  Rep.  82,)  and  the  Judges  were  unanimous 
in  its  favor. 

The  evidence  that  the  bond  continued  in  the  defendant's 
possession,  was  sufficient.  He  presented  it  to  Sinclair,  and 
after  this  we  have  no  account  of  it. 

Motion  denied. 

Note.  The  prisoner  was  sentenced  to  tlie  Auburn  state 
prison  for  7  years. 


Brown,  by  Brown  his  next  friend,  against  Lerow. 

On  certiorari  to  a  Justice^s  Court.  Brown,  the  plaintiff  u  Mtats  tiiii 
in  error,  assigned  infancy  for  error,  on  which  issue  was  ^  '^^^^ 
taken  \  and  being  tried  and  the  jury  having  found  the  in-  error,  and  rer- 
fancy,  the  plaintiff's  attorney  filed  the  nisi  prius  record,  plaintiff,  the 
vostea.  &c.,  and  entered  a  rule  of  course,  in  the  common  "**•    ^   '•- 

'  yeiBiiiff       the 

rule  book,  for  a  reversal  of  the  judgment  below ;  and  now  jiidgtai«iit  to 
apprehending  that  this  was  not  correct  practice,  on  an  iffi-  JJJj^*  <*Mmwm 
davit  of  the  above  facts, 

S,  Starkweather,  for  the  plaintiff,  moved  {ex  parte)  to 
vacate  the  common  rule,  and  enter  a  rule  for  reversal  as  upon 
«  special  motion^ 

Curia.    Take  your  rule. 

Motion  granted^ 
Vol.  IL  67 
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Dexter  against  Hoover. 

On  certiorari  to  a  Justice's  Court.  Jacob  I.  Hoover  im- 
ca™*in^  Se  plca^ed  Dexter  before  a  Justice,  and  obtained  judgment 
court  below  ogainst  him.  Dexter  employed  an  attorney  to  prosecute  a 
^  the  certio-  Certiorari  to  this  Court,  who,  by  mistake,  drew  the  affidavit 
nn  and   the  ^^^^  certiorari  in  the  name  of  James  S.  Hoover,  instead  of  the 

affidavit,      on  ' 

which  it  was  true  name,  Jacob  I.  Hoover  ;  and  on  the  certiorari  bemg 
grounded.  gerved  upon  the  Justice,  he  told  the  plaintiff's  attorney,  that 
he  should  return  that  there  was  no  such  cause  before  him  as 
that  described  in  the  papers ;  and  a  motion  was  now  made 
to  amend  the  title  of  the  affidavit  and  writ  so  as  to  make 
them  agree  with  the  proceedings  below,  in  the  name  of 
Hoover. 

O.  G.  Otis,  for  the  motion,  cited  I  Sellon's  Pr.  98,  99. 
Stevenson  v.  Donovas,  (2  B.  &  P.  1 19,)  Mestaer  v.  HertZf 
(3  M.  &  S.  460.) 


G.  H.  Feeter  and  N,  S,  Benton,  contra. 

Curia.  Let  the  plaintiff  make  a  supplementary  affidavit 
in  the  true  cause,  stating  the  same  facts  as  are  contained  in 
the  original  affidavit ;  let  the  writ  be  amended  and  a  copy  of 
the  supplemental  affidavit  be  served  on  the  Justice,  who 
must  return  thereto,  as  if  it  were  an  original  affidavit.  But 
die  amendment  must  be  on  pajrment  of  costs. 

Rule  accordingly. 


Jackson,  ex  dem.  Dains  and  others,  against  Dains. 

The    usual      EJECTMENT  for  land  situate  in  the  county  of  Yates.    The 
nS"diviSng  a  ^^'^on  was  commenced  while  Yates  was  a  part  of  Ontario, 

county,     uat 

the  diyision  ahall  not  afiect  any  suit  or  action,  &c.  (Vide  sesa.  46,  ch.  30,  a.  3,  in  relation  t* 

Yatea  coonty,}  applies  to  the  venue,  and  retains  the  place  of  trial  in  the  old  county. 
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tnd  the  venue  was  laid  in  the  latter  county.  The  lessors  of 
tlie  plaintiff,  and  the  defendant,  reside  in  Yates  county,  and 
the  defendant  has  several  material  witnesses  residing  there. 
On  an  affidavit  of  these  facts,  and  that  the  defendant  has  a 
good  defence  on  the  merits,  as  advised,  &c. 

W.  M.  Oliver y  moved  to  change  the  venue  from  the 
county  of  Ontario,  to  the  coimty  of  Yates. 

A.  P.  Vosburgh,  contra,  relied  on  the  iSrst  proviso  in  the 
second  section  of  the  act  to  erect  the  county  of  Yates,  (sess. 
46,  ch.  30,)  which  declares  that  nothing  contained  in  that 
act  shall  be  construed  to  affect  any  suit  or  action,  in  any 
Court  whatsoever,  commenced  at  the  time  of  its  passage. 

Oliver^  in  reply,  said  the  object  of  the  proviso  referred  to, 
was  merely  to  prevent  any  suit  being  discontinued  by  the 
separation ;  and  it  will  be  satisfied  by  giving  it  this  con- 
struction. 

Curia*  We  think  differently ;  and  that  the  proviso  means 
that  no  action  shall  be  affected  by  the  change,  as  to  the 
place  of  trial,  as  well  as  in  every  other  respect. 

Motion  denied. 
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Platt  against  Osborn  &  Hutchins. 

Assumpsit  for  money  had  and  received.  The  action  was 
brought  to  recover  back  money  which  had  been  rightfully  Statutes  giv- 
received  by  the  defendants,  as  trustees  of  a  school  district  in  c^  to  wSS 
the  town  of  Louisville,  in  the  county  of  St.  Lawrence,  under  officen  who 
a  resolution  of  the  inhabitants  of  that  district,  imposing  a  tiona  brought 
tax  on  the  plaintiff  and  others  for  the  intended  purpose  of  ^^^  *^"! 
building  a  school  house  ;  but  which  resolution  was  after-  ceming  any 
wards  rescinded  and  the  purpose  of  building  the  school  JSfng  done  by 
house  was  utterly  abandoned,  and  no  expense  was  incurred  ^^^ue  of  their 

^  officei,"  (af  in 

sen.    43,    ch. 
123f  >•  2>  relative  to  school  tmsteesO  apply  only  to  acts  of  moL-feammcet  not  to  those  of 
fttuanee;  as  detaining  money  which  they  may  have  officially  rsodred. 
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under  the  resolution.  The  suit  was  brought  on  the  ground 
that  the  consideration  of  the  payment  had  thereby  failed, 
whereby  the  money,  ex  eaqtio  et  bono  belonged  to  the  plain* 
tiff.  On  trial,  at  the  last  circuit  in  St.  Lawrence  county, 
the  plaintiff  was  nonsuited ;  and  now,  on  affidavits  showing 
the  above  facts, 

W,  H.  Maynardj  for  the  defendants,  moved  for  double 
costs.  He  relied  upon  the  act,  (sess.  43,  ch.  132,  s.  2,)  pass- 
ed 30th  March,  1820,  giving  double  costs  to  trustees  of 
school  districts  when  they  succeed  in  an  action  brought 
against  them, /or,  or  concerning  any  matter  or  thing  done 
by  virtue  of  their  office. 

J,  Piatt,  contra.  The  words  of  the  statute  import  some 
act  of  mal-feasancej  not  merely  a  non-feasance.  There  is 
a  similar  statute  in  England  relative  to  the  overseers  of  the 
poor,  and  yet  it  was  holden  not  to  apply  to  an  action  of  as- 
sumpsit for  the  non-payment  of  the  price  of  goods  sold  to 
them.  [Blanchard  v.  Bramble^  3  M.  &.  S.  131,  2  Dunl.  Pr. 
732.) 

Maynard,  in  reply.  Tl  3  statute  is  for  or  concerning 
any  matter  or  thing,  &c.  Here  was  an  act  done  by  the 
defendants  in  virtue  of  their  office.  The  money  was  re- 
ceived and  withheld  by  them  as  trustees.  In  assumpsit 
against  a  Sheriff,  for  money  received  by  him  as  an  officer, 
I  believe  the  Court  have  allowed  him  double  costs  on  a 
nonsuit  or  verdict  passing  in  his  favor. 

Curia.  The  case  of  Blanchard  v.  Bramble,  (3  M.  &  S. 
181,)  is  in  point,  and  contains  the  true  distinction.  In  con- 
struing this  and  the  like  statutes,  allowing  double  costs,  there 
is  a  distinction  in  reason,  as  well  as  authority,  between  acts 
g[  misfeasance,  and  those  merely  of  nonfeasance.  The  lat- 
ter is  often  a  mere  omission  to  fulfil  a  contract,  which  does 
not  call  for  the  protection  of  the  statute. 

Motion  denied. 
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Cdlen 

Callen  against  Kearny.  t. 

Kemrny 

A  VERDICT  having  been  rendered  for  the  plaintiff,  a  mo-  comiter  af. 
tion  was  now  made  for  a  new  trial  upon  the  ground  of  fid^vits  will 
newly  discovered  evidence ;  and  the  affidavits  of  several  support  of  a 
witnesses  were  produced  tending  to  impeach  the  plaintiff's  J!?^5[!!^ 
claim,  which  witnesses  the  defendant  swore  he  knew  no-  tor  of 
thing  of  till  after  the  trial.  ^ 

On  the  part  of  the  plaintiff,  affidavits  were  read,  among 
others,  impeachmg  the  credibility  of  one  of  the  defendant's 
newly  discovered  witnesses,  and  tending  to  show  that  others 
of  his  pretended  witnesses  were  not  in  existence,  and  that 
the  defendant  had  imposed  fictitious  affidavits  upon  the 
Court,  by  procuring  some  individuals  to  make  the  affidavits 
in  feigned  names. 

P,  Ruggles  and  A.  Spencer,  for  the  motion. 

A.  Burr,  contra. 

At  another  day,  A.  Spencer  proposed  to  procure  and  read 
counter  affidavits  to  support  the  credibility  of  the  witness 
impeached,  and  show  that  the  others  were  real  persons.  He 
said  the  affidavits  upon  the  other  side  were  a  surprise  upon 
him  at  the  argument,  and  he  was  not  then  prepared  with 
authority  to  show  that  counter  affidavits  were  admissi- 
ble. Since  that  time  he  had  examined  Pomroy  v.  The  Co- 
lumhian  Insurance  Company^  (2  Caines'  Rep.  260,)  which 
established  the  admissibility  of  the  affidavits  to  impeach  the 
credibility  of  the  witnesses,  and  he  found  by  a  note  at  the 
end  of  that  case,  that  evidence  is  also  admissible  to  sustain 
it 

Curia,  It  is  contrary  to  the  uniform  practice,  to  receive 
counter  affidavits  in  support  of  a  motion.  This  has  never 
been  done  even  in  support  of  character  ;  and  if  their  admis- 
sibility were  matter  of  discretion,  we  think  it  would  be  an 
abuse  of  that  discretion  to  hear  them. 

Motion  denied. 
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ALBANY) 
Feb.lcm. 

The  People 

▼•  The  People  against  the  Supervisors  of  the  Coun- 

Supenrieon  of  ^       r  r-i 

^yoga.  ty  of  Cayuga. 

An  order  re-  An  alternative  mandamus  had  issued  to  the  defendants 
wwy^^^jpwSed  commanding  them  to  allow  to  the  overseers  of  the  poor  of 
™^  3^  w  ^hc  town  of  Aurelius,  in  the  county  of  Cayuga,  the  expen- 
the  town  who  ses  of  supporting  four  paupers,  which  were  claimed  to  be  a 
^!^rt  ^  to  proper  county  charge,  on  the  ground  that  they  had  no  set- 
take  back  the  tlement  in  this  state. 

t^ing  the  ap-  In  their  return,  the  defendants,  without  denying  that  the 
peal,  it    not  expenses  had  been  properly  incurred  under  the  order  of  a 

conclusiye    a«        ^  r     r      j 

between  that  magistrate,  pursuant  to  the  25th  section  of  the  act  for  the 
w^ty"^  ^^"^  relief  and  settlement  of  the  poor,  (1  R.  L.  287,  8,)  stated 

The  latter  that  the  overseers  of  the  poor  of  Aurelius,  had  procured  an 
ed  by  it  from  Order  for  the  removal  of  the  paupers  to  the  town  of  Farming- 
mainuinrng^  tou,  in  the  county  of  Ontario,  as  their  place  of  legal  settle- 
one  havinff  no  ment,  which  order  was  executed  by  a  removal  of  the  pau- 
the  it^     ^  V^^^  *^  ^^  latter  place  ;    that  the  overseers  of  Farmington 

Where  a  ma-  having  appealed  from  this  order  to  the  General  Sessions  of 
an  order  to  the  Peace  of  Cayiiga,  the  overseers  of  Aurelius  took  back 
maintain  a  ^^  paupers,  and  supported  them,  but  neglected  to  try  the 
non-resident  of  appeal ;  that  they  rejected  the  application  of  the  overseers 
MaWe^^he  of  Aurelius,  on  the  ground  that  until  the  order  of  removal 
removed,  thw  -yras  reversed,  the  paupers  must  be  adjudged  legally  settled 

it     eeema     ii  .  , 

conclngiTe  op.  m  r  amuugton. 

on  the  board      »pjjg  retum*  also  stated  that  a  second  application  to  the 

of  laperviiori.  ^^ 

Supervisors,  to  allow  the  expense  of  these  paupers,  had  been 
rejected,  not  only  upon  the  ground  above  stated,  but  also  on 
the  ground  that  one  E.  a  convict  in  the  state  prison,  had 
been  examined  on  oath,  before  the  justice,  and  swore  that 
the  paupers  had  no  fixed  place  of  settlement  or  legal  resi- 
dence. 

On  this  return  it  was  submitted  whether  a  peremptory 
mandamus  should  go.  * 

Per  Curiam.  The  first  question  upon  the  return  is, 
whether  the  order,  which  was  withdrawn,  is  to  be  deemed 
conolosive  as  to  the  settlement  of  these  paupers. 
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Whatever  the  effect  might  be  as  between  Aureliiis  and    albant, 
Parmington,  there  cannot  be  a  doubt  as  between  Aurelius     ^^  ^^^ 
and  the  county.    Here  was  an  order  of  removal,  which  the       MaUory 
parties  abandoned  by  mutual  consent.    It  was  like  a  party's  supervlsow  cf 
giving  up  a  judgment  intended  for  his  own  benefit.    As  to      Coittaad. 
third  parties,  it  threw  the  question  entirely  open,  to  be  set- 
tled upon  its  merits  whenever  it  should  arise ;  and  this  was 
so  held  in  Rex  v.  Inhabitants  of  Llanrhydd^  (Burr.  Sett. 
Cas.  658.)    The  order  was  deserted. 

Whether  the  convict  was  or  was  not  examined,  does  not 
appear  from  the  return  to  have  been  material.  For  aught 
that  appears,  there  was  other  and  competent  evidence  on  the 
subject,  and  we  will  intend  that  there  was  such  evidence 
till  the  contrary  appears.  Besides,  could  the  question  be 
raised  collaterally,  by  the  board  of  Supervisors  ?  It  had 
been  passed  upon  by  a  magistrate.  Could  his  adjudication 
be  questioned  till  regularly  set  aside  ?  This  we  are  by  no 
means  prepared  to  accede. 

The  return  is  insufficient,  and  a  peremptory  mandamus 
must  go. 

Rule  accordingly. 


In  the  matter  of  William  Mallort,  late  Clerk  of  Cort- 
land County,  against  The  Suvervisors  of  the  same 
County. 

At  the  last  term  a  rule  was  obtained  requiring  the  Super-  The  derib 
visors  of  Cortland  county  to  show  cause,  on  the  first  day  of  temSw  Mid 
the  present  term,  why  a  mandamus  should  not  issue  against  g«n«»l  ■«- 
them  conunanding  them  to  allow  Mr.  Mallory's  account  for  peace,  are  sot 
his  services  as  Clerk  of  the  court  of  oyer  and  terminer  and  ^^^^^ 
general  sessions  of  the  peace  of  that  county,  frwn  May,  for  their  lenn- 
1815,  to  August,  1819.  The  account  had  been  presented  to  S^the  paUic» 
the  board  of  Supervisors  of  that  county,  and  disallowed  by  o»»pt  »  t*» 
them  on  the  ground  that  no  compensation  is  allowable  by  Yoik. 
law. 
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ALBANY,        J,  A*  Spencer,  now  moved  that  the  rule  be  made  absolute. 
^^^^^^     He  cited  Bright  v.   The  Supervisors  of  Chenango,  (18 


Mdiorr      John.  242.) 

V. 

^^[Simd.  ^  J'  Koon,  contra,  cited  1  R.  L.  400,  s.  10,  which  directs 
the  exchequer  to  audit  the  bills  of  the  Clerk  of  oyer  and  ter- 
miner and  general  sessions  in  the  city  of  New  York  ;  the 
7th  section  of  the  act  of  April  21, 1818,  (4  St.  Laws,  306  c.) 
directing  all  fines  to  be  paid  to  the  County  Treasurer,  for  the 
use  of  the  county  ;  the  first  section  of  the  act  of  April  2, 
1819,  (5  vol.  Laws,  96  a.)  which  provides  that  the  statute 
last  cited  shall  not  affect  the  fees  of  the  Clerk  of  the  city  of 
New  York.  The  second  section  then  provides  that  his  fees 
shall  be  audited  by  the  General  Sessions. 

He  said  he  could  find  no  statute  giving  fees  to  the  Clerks 
of  other  counties.  By  a  special  provision  in  favor  of  the 
plerk  of  New  York,  the  Legislature  denied  that  these  fees 
were  due  upon  any  general  principle.  Grand  jurors  and 
witnesses  would  be  equally  entitled  to  pay. 

The  case  of  Bright  v.  TTie  Supervisors  of  Chenango,  is 
distinguishable  from  this.  The  services  there,  were  for  the 
direct  benefit  of  the  county  ;  here  they  were  done  for  the 
general  benefit  of  the  state. 

Spencer,  in  reply,  said  the  act  of  1810  (sess.  33,  ch.  196, 
8.  7)  denied  fees  to  county  Clerks  for  services  in  criminal 
prosecutions,  and  expressly  directed  the  board  of  Supervi- 
sors not  to  allow  any  compensation.  The  revisal  of  1813, 
contains  no  such  provision,  but  leaves  the  case  within  the 
general  principle  established  in  Bright  v.  TTie  Supervisors 
of  Chenango,  that  where  services  are  performed  for  the 
benefit  of  the  county,  they  form  a  proper  subject  of  com- 
pensation through  the  board  of  Supervisors. 

Curia,  per  Woodworth,  J.  Before  the  revision  of  1813, 
the  act  regulating  the  fees  of  the  several  officers  and  minis- 
ters of  justice  within  this  state,  (2  K.  &  IL  76,)  allowed  fees 
to  the  Clerk  of  the  oyer  and  terminer  for  certain  services ;  but 
there  was  no  statute  providing  for  the  manner  in  which  these 
Were  to  be  paid.    The  practice  was,  for  the  board  of  Super- 
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visors  to  allow  them  as  a  part  of  the  contingent  expenses  of     Albany, 
the  county,  till  forbidden  by  the  act  of  1810,  (aess.  33,  ch.     ^^^^^^ 
196,  s.  7.)    The  law  stood  thus  till  1813  ;  and  I  remember     Doubieday 
that  this  7th  section  was  included  in  the  revised  bill  then  Super^w  of 
submitted  by  the  revisors  for  re-enactment^  but  struck  out      Biown*. 
by  the  Legislature.    They  probably  thought  that  as  the  fee 
bill  was  omitted,  this  negatived  an  intention  to  allow  any 
thing,  and  there  was  no  need  of  continuing  the  express  pro* 
hibition. 

Since  that  time,  if  these  charges  are  admissible,  it  must 
be  upon  the  general  principle  contained  in  Bright  v.  The 
Supervisors  of  Chenango,  that  compensation  should  be 
allowed  where  the  service  rendered  was  specially  for  the 
benefit  of  the  county,  and  for  which  other  provision  had  not 
been  made.  But  the  course  which  the  Legislature  took  with 
the  revised  bill,  evinces  that  they  did  not  mean  to  allow  any 
compensation. 

The  same  reasoning  applies  to  a  claim  for  services  as 

Clerk  of  the  sessions.    There  is  no  fee  bill  in  the  statute. 

The  same  Clerk  serves  for  both  courts ;  and  the  Legislature, 

doubtless,  intended  to  leave  him  on  the  same  footing,  as  to 

his  public  services,  in  each.    The  motion  must  accordiDgly 

be  denied. 

Rule  discharged. 


In  the  matter  of  A.  Doubleday,  late  Clerk,  against  ThU 
Supervisors  of  Broome  County. 

Cleric  of  oyei" 

J.  A.  Collier,  moved  for  a  rule  to  show  cause  why  a  "J  ^^^^ 
mandamus  should  not  issue  to  be  directed  to  the  Supervisors  •wwom  is  en- 

w,  ,  tiued  to  com- 

of  Broome  county,  commanding  them  to  allow  the  account  pensstioo  for 
of  A.  Doubieday,  late  Clerk  of  that  county,  for  his  services  ^^SS^'^^^e 
as  Clerk  of  the  sessions  and  oyer  and  terminer  from  Sep-  mmatei  of 
tember,  1817,  to  December,  1820,  in  engrossing  the  minutes  *  *which  t^ 

sapenriflOTi 
should  audit 
Where  services  are  rendered  for  the  benefit  of  the  coanty,  and  no  specific  mode  of  oom- 

^otation  is  prorided^  they  should  bo  audited  hy  the  superviNm  <s  a  piut  of  the  oontingent 

chargres  of  the  county. 

Vol.  II.  68 
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ALBANY,    of  these  courts,  and  copying  and  entering  the  same*    He 

FeiK  1824.     pgj^j  j^ij  affidavit,  showing  that  this  account  had  been  pre- 

Doubieday    sented  to  the  board  of  Supervisors  of  that  county,  and 

SiiperWflon  of  ^^isallowed  on  the  ground  that  no  compensation  is  allowable, 

Breonw.      by  law,  for  these  services. 

He  said  he  should  not  detain  the  Court  by  any  remarks 
upon  the  propriety  of  the  claim,  as  the  subject  had  already 
been  discussed  at  the  present  term.  (Yid.  the  next  preced-^ 
ing  case.) 

WooDwoRTH,  J.  I  think  this  case  distinguishable  from 
the  last.  The  charge  is  not  for  services  performed  strictly 
as  Clerk  in  court,  but  about  recording  the  minutes  which  he 
had  before  officially  taken.  This  business  may  be,  and 
usually  is  done  out  of  court,  or  in  vacation.  It  is  a  benefit, 
and  indeed  necessary  for  the  county,  that  this  should  be 
performed  ;  and  we  have  no  evidence  that  the  Legislature 
intended  it  should  be  done  gratuitously.  A  similar  applica- 
tion was  made  in  October  term,  1822,  ex  parte  the  Clerk 
of  Westchester,  and  a  rule  granted  to  show  cause.  I  think 
the  Ci'tse  is  within  the  principle  laid  down  in  Bright  v. 
The  Supervisors  of  Chenango^  (18  John.  242,)  that  where 
the  service  is  rendered  specially  for  the  benefit  of  the  county, 
and  no  specific  provision  has  been  made  for  payment,  they 
constitute  a  part  of  the  contingent  charges  of  the  county,  to 
be  audited  by  the  lK)ard  of  Supervisors.  This  rule  was 
fully  considered  in  the  case  cited ;  and  the  Court  intended 
that  it  should  apply  as  broadly  as  the  language  in  which  it 
is  expressed. 

Savage,  Ch.  J.  concurred. 

Sutherland,  J.  dissented.  He  thought  this  case  distin- 
guishable from  that  of  Bright  v.  The  Supervisors  of  Che- 
nangOj  which  has  gone  far  enough.  An  allowance  was 
there  made  for  extraordinary  services  which  did  not  devolve 
upon  the  relator  as  Clerk.  He  acted  in  the  light  of  a  commis- 
sioner ;  and  it  was  the  same  thing,  as  if  any  other  person  had 
been  appointed  to  purchase  the  books  and  transmit  the  no- 
tices.   But  here  the  charge  is  for  performing  an  ordinary 
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duty,  belonging  to  the  County  Clerk.    Acting  as  Clerk  of     Albany, 
the  sessions  and  oyer  and  terminer,  is  a  part  of  his  duty. 


ipei 
Broomo. 


The  Legislature  must  have  known  this  to  be  so.  It  is  as  Doubieday 
plainly  imposed  upon  him  by  law,  as  that  he  should  be  Superviaon  of 
Clerk  of  the  Common  Pleas ;  for  which  the  Legislature 
have  provided  specifically.  The  statute  even  provides  that 
he  should  be  paid  as  Clerk  of  the  sessions,  for  subpoenas 
granted  to  the  defendant  in  criminal  cases,  (2  R.  L.  147,  s. 
10,)  but  it  has  omitted  to  make  any  provision  whatever  for 
a  compensation,  when  he  acts  in  the  same  cases  for  the 
public.  Is  not  this  a  very  strong  legislative  expression, 
that  the  compensation  of  the  Clerk,  for  his  other  services, 
shall  be  considered  an  equivalent  for  the  whole  ?  He  takes 
the  office  subject  to  the  burthen  of  performing  his  duties  in 
the  sessions  and  oyer  and  terminer  gratuitously,  or  for  what 
he  receives  in  other  respects.  There  is  another  feature  in 
our  statutes  which  strengthens  this  consideration.  An  al- 
lowance for  pubUc  services,  in  criminal  causes,  to  the  Clerk 
of  oyer  and  terminer  and  sessions  in  the  city  of  New  York, 
is  specifically  provided  for  by  the  statute,  (2  R.  L.  18.)  This 
was,  doubtless,  upon  the  ground  that  his  compensation  for 
other  duties  was  not  an  equivalent  for  both. 

I  do  not  think  the  services  of  Mr.  Doubieday,  in  this  in- 
stance, were  extraordinary  and  unofficial  within  Bright  v. 
The  Supervisors  of  Chenango.  That  was  a  case  of  buy- 
ing books  for  the  county,  and  sending  notices  of  pedlar's  li- 
censes to  Judges  and  Justices.  The  duties  were  not  only 
unofficial,  but  required  disbursements  in  their  performance ; 
but  neither  is  the  case,  with  regard  to  the  services  for  which 
comi)ensation  is  now  claimed.  It  may  be  very  reasonable 
that  Mr.  Doubieday  should  be  paid ;  but  this  is  a  consider- 
ation which  belongs  solely  to  the  Legislature.  Until  di- 
rected by  them,  the  allowance  should  not  be  made. 

Rule  to  show  cause. 
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ALBANTi 

Feb.  1834. 


RuMell 

T.  Russell  against  Whipple. 

Whipple. 

An  inetra-  ASSUMPSIT  on  note,  by  payee  against  maker.  The  plain* 
Sr*  "*thu»-  tiff  averred  that  the  defendant  made  his  certain  note,  in 
«* Dae  L.  K.or  writing,  in  the  words  and  figures  following,  to  wit :  "Due 
SOOdoUanand  Lanson  Russell,  or  bearer,  one  day  from  date,  two  hundred 
36  cento,  for  dollars,  twenty-six  cents,  for  value  received  ;  as  witness  my 
ed/'  is  a  good  hand,  this  sixth  day  of  January,  in  the  year  of  our  Lord 

S^tol^within  ^^^^'"    ^y  "^®^"«  whereof,  &c.,  but  did  not  aver  that  this 
the  itatute  of  pote  had  been  delivered, 

Ann 

In  declaring      Special  demurrer  and  joinder,  assigning  the  following 

on  a  promiaso-  caUSeS  : 
rj  note,  it  if  ' 

enough  to  ai-      1.  That  this  was  not  a  promissor}^  note  within  the  statute, 

^ifendanl  ^"^  (^  ^'  ^'  ^^^O  *°^g*^  declared  on  as  such.(a) 

made  hii  cer-      2,  That  the  declaration  should  have  shown  a  delivery  of 

tain    note    in    , 

writing,    Slc.  the  note. 

ring^  Uiar  he  ^^  ^^^  answered  to  the  first  point,  that  this  instrument 
dehvered  it  had  all  the  technical  requisites  of  a  promissory  note,  except 
a  promise  to  pay  expressed  ;  and  the  following  authorities 
were  cited  to  show  it  a  good  note  within  the  statute :  I 
Chit,  on  Bills,  243,  n.  (1 )  Shuttleworth  v.  Stevens^  (1  Campb. 
Rep.  407,)  Allan  v.  Mawson^  (4  id.  116,)  Brown  v.  Oilman^ 
ei  al.  (13  Mass.  Rep.  168,)  Fisher  v.  Leslie,  (2  Esp.  Rep. 
426,)  President^  ^c,  of  Goshen  Road  v.  Hurtin,  (9  John. 
Rep.  217,)  Jerome  v.  Whitney,  (7  id.  321,)  and  2  Ld.  Raym. 
1445. 

In  answer  to  the  second  point,  Churchill  v.  Gardner^  {7 
T.  R.  596,)  and  Smith  v.  STClure,  (5  East,  476.) 

E.  S.  Lecj  for  the  plaintiff. 

Z>.  D.  Barnard,  for  the  defendant. 

The  demurrer  was  noticed  as  frivolous,  and  being  accord- 
ingly brought  on  out  of  its  place  on  the  calendar,  the  Court 

(a)  Vide  Saxton  t.  Johnmm,  10  John.  Rep.  418. 
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thought  it  too  plain  for  argument  in  its  regular  order,  and     albany, 

.        .  Feb.  1894. 

rendered  . 

Judgment  for  the  plaintiff.         Nitkiyana 

AUnuhj.- 


The  Overseers  of  the  Poor  of  the  town  of  Niskatuna 
against  The  Overseers  of  the  Poor  of  the  City  of  Al- 
bany. 

On  certiorari  from  the  general  sessions  of  the  peace  of  the  ^  •*  **tS2 
county  of  Albany.  The  Court  below,  on  appeal,  affirmed  onehaigaiMd 
an  order  of  two  Justices,  removing  Gerrit  Clute,  his  wife  hk^^J^J^i? 
and  three  infant  children,  from  the  city  of  Albany  to  the  bk  MttieiiMnt 

ri^r'    ^  follOWl  that  cf 

town  of  ^ iskayuna.  }^  f^nlier : 

On  the  hearing  before  the  sessions,  (March  term,  1823,)  j^^^^'i^'SC 
the  counsel  for  Niskayuna  admitted  that  the  grandfather  of  mentof  thefa- 
Clute,  the  pauper,  had  a  settlement  in  Niskayuna,  and  re-  ^^^  ^^  ^f 
lied  upon  showing  that  his  father  Jacob  Clute,  acquired,  a  the  mm,  if  tha 
settlement  out  of  that  town,  and  indeed,  that  he  was  actual-  ment  boUaiu- 
ly  settled  in  Albany,  by  serving  there  as  an  apprentice  ;  or  ^  ancloatkm* 
if  not,  that  Albany  had  acknowledged  him  as  a  pauper  of  of  the  mil 
that  city,  by  receiving,  entertaining  and  supporting  him  in  .niouiit  to  ao 
the  almshouse  of  that  city  till  he  died.  emjuioqpatioii. 

'  The  mud- 

ftthffr   had  a 

D.  C.  Groat,  swore,  that  the  father  of  the  pauper  died  5  Mttlemeiit  b 
or  6  years  ago,  aged  about  70  years  :  the  pauper,  G.  Clute,  ^*t[|^^nf^! 
is  now  aged  about  50  years.  lowi   the  fa- 

ther*!,  and  the 

The  counsel  of  Niskayuna  then  offered  to  show  the  ap-  ^^^^  ^  ^^ 
preuticeship  of  the  father,  by  parol.    This  was  objected  to,  tlemant  in  hia 

own  lUnitf  too 

but  admitted  de  bene  esse  ;  and  prandwn'o    fe 

in  the  Miiio 
place. 

To  acquire  a  settlement  by  apprenticeehip,  the  eervice  mmt  be  nnder  an  mdentoio,  or  a 
deed,  contract  or  writing  not  indented  ;  a  parol  binding  ie  not  sufficient 

The  place  of  birth  is,  prima  facie,  the  place  of  settlement ;  but  if  the  fhther's  settleinent 
be  in  another  place,  the  settlement  of  the  child  follows  his. 

It  appeared  that  at  the  Albany  almshouse,  certain  books  are  kept  in  which  the  namea 
of  paupers,  dec  are  entered ;  and  ah»  quarterly  returns  made  to  the  corporation.  To  show 
that  a  pauper  was  settled  at  Albany,  by  being  entered  and  recognized  aa  a  pauper  of  that 
city,  the  almshouse  books  being  (as  insisted)  burnt,  parol  proof  of  their  contents  was  offer- 
ed ;  held,  that  admittmg  the  bocAs  to  have  been  burnt,  parol  was  not  the  next  bast  erklanea ; 
but  the  quarterly  returns  should  be  produced. 
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Groat  stated,  that  the  father  was  sworn  before  him  and 
another,  as  magistrates,  with  a  view  to  his  removal  as  a 
pauper ;  that  his  evidence  was  reduced  to  writing,  but  where 
the  affidavit  is  now,  he  does  not  know  ;  that  the  father  then 
swore,  that  he  served  one  Groervey  (since  dead)  upwards  of 
two  years,  as  an  apprentice,  in  Albany,  and  then  ran  away 
and  returned  to  his  father's,  who  also  drove  him  away,  af- 
ter which  he  shifted  for  himself ;  does  not  know  that  he 
spoke  of  having  seen  any  indenture,  but  he  said  he  was 
bound  by  his  father  to  Goervey.  He  also  swore,  that  he 
was  born  upon  Mills'  Island,  near  the  city. 

N.  Bassett,  a  constable  of  Niskayuna  in  1812,  swore,  that 
during  that  year,  on  an  order  of  removal,  he  conveyed  the 
father  from  Niskayuna  to  the  almshouse  in  Albany,  where, 
as  the  witness  was  afterwards  informed  by  the  superinten- 
dent and  others,  he  died. 

Bassett's  testimony  was  objected  to  as  inadmissible,  but 
received  de  bene  esse, 

D.  Osbom  swore,  that  in  the  fall  of  1813,  he  saw  the  fa- 
ther in  the  almshouse,  and  soon  after  heard  that  he  died 
there. 


J.  Strong  swore,  that  he  saw  the  name  of  Jacob  Clute,  the 
father,  entered  as  the  name  of  one  of  the  paupers  in  a  book 
kept  at  the  almshouse.    This  was  since  1815. 

Evidence  was  given  of  a  declaration  of  Wendell,  the  su- 
perintendent of  the  almshouse  in  1816,  that  there  had  been 
a  fire  there  by  which  the  records  were  burnt  up ;  that  Wen- 
dell is  since  dead. 

George  W.  Welsh,  superintendent  of  the  almshouse  at  the 
time  of  the  hearing,  produced  a  book,  which  he  swore  he 
received  from  the  brother  of  Hewson,  the  late  superinten- 
dent, (deceased,)  and  which  purported  to  be  a  book  of  the 
almshouse,  and  to  contain  the  names  of  paupers  belonging 
to  that  establishment,  from  1806  to  1814,  inclusive,  in  which 
the  name  of  Jacob  Clute  was  not  to  be  found ;  that  there  is 
no  other  general  book  in  which  the  names  of  paupers  are 
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kept ;  that  he  makes  a  quarterly  return  to  the  Common 
Council  containing  the  names  of  all  the  paupers  remaining 
in  the  almshouse,  and  opposite  the  name  of  each  pauper,  is 
stated  the  age  of  the  pauper,  the  time  of  admittance,  death, 
&.C. ;  that  he  is  informed  it  was  customary  for  his  predeces- 
sors to  make  these  returns,  as  he  now  does ;  and  the  present 
corporation  law  requires  this  to  be  done.  At  the  June  term, 
1823,  the  sessions  affirmed  the  order. 

The  counsel  for  Niskayuna  admitted  that  Clute,  the  pau- 
per, was  married  about  30  years  ago,  at  Guilderland,  (then 
Watervliet,)  and  had  several  children. 

J.  V,  N.  Yatesj  for  the  plaintiffs  in  error.  The  fathei^s 
service  for  two  years,  as  an  apprentice,  in  Albany,  is  estab^ 
lished.  Parol  evidence  was  admissible  imder  the  circum-* 
stances  of  the  case.  {Jackson  v.  Root,  18  John.  Rep.  60| 
73.  1  Phil.  Ev.  176,  178.  Bex  v.  Long  Buckby,  7  East, 
45.  Burr.  Set.  Cas.  151.  1  Const,  490.  1  John,  Cas.  488, 
per  Spencer,  C.  J.  1  Caines'  Cas.  Err,  27,  10  John.  Rep. 
377.  Giles  v.  Baremore,  5  John.  Ch.  Rep.  650.)  The 
lapse  of  time,  the  death  of  Goervey  and  of  Jacob  Clnte,  and 
the  fire  at  the  almshouse,  have  deprived  us  of  any  other 
proof  than  what  we  have  given.  Bex  v.  Morton^  (4  M.  &; 
S.  48,)  is  in  point.  The  father  has  removed  to  Albany,  upon 
his  evidence  of  having  served  an  apprenticeship ;  the  re^ 
moval  was  acquiesced  in,  and  became  conclusive  upon  them* 
(3  Burns'  J.  597,  and  the  cases  there  cited.)  The  service 
would  confer  a  setdement,  though  not  under  an  indenture^ 
(Van  Schaick's  ed.  of  Colonial  Laws,  752.)  Service  under 
defective  indentures  gains  a  settlement.  {Overseers  of 
Hudson  V.  Overseers  of  Taghkanac,  13  John.  Rep.  245.) 

But  Albany  recognized  and  supported  the  father  as  their 
pauper ;  and  in  this  view,  no  matter  how  he  came  there* 
(Bex  V.  Wakefield^  5  East,  335.  Same  v.  Chadderton,  2 
East,  27.  Same  v.  Chatham,  8  East,  498.  Fort  Ann  r. 
Kingsbury,  14  John.  Rep.  367.  King  v.  Butler,  15  John* 
Rep.  281.)  The  order  need  not  have  been  produced.  It 
was  not  relied  upon  as  binding  in  itself,  but  merely  to  show 
the  character  in  which  the  pauper  was  received.  Parol 
proof  was  competent  for  this  purpose.    (1  Jfbil.  Ev.  218, 
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219.  Livingston  v.  Delafield^  1  John.  Rep.  523.  King 
V.  Butler^  15  John.  Rep.  281.  Rex  v.  Wakefield^  5  East, 
335,  6.)  But  the  order  of  removal  was  probably  destroyed 
by  the  fire  in  the  almshouse,  which  renders  parol  proof  ad- 
missible. {Jackson  y.  Neely,  10  John.  Rep.  374.)  The  de- 
clarations of  the  superintendent  of  the  almshouse,  were  good 
evidence  of  the  destruction.  (Peak's  Ev.  74.  Pairlie  v. 
HcLstingSy  10  Ves.  127.)  No  objection  was  made  for  want 
of  notice  to  produce  the  order.  But  the  nature  of  the  proceed- 
ing was  a  sufficient  notice  that  the  order  would  be  required. 
{Jolley  V.  Taylor^  1  Campb.  Rep.  143.  How  et  al.  v.  Hall^ 
14  East,  274.   Bucher  v.  Jarrait,  3  B.  &  P.  143.) 

Nor  was  it  necessary  to  produce  the  quarterly  returns. 
They  were  mere  private  papers. 

To  make  the  settlement  of  the  grandfather  available,  it 
should  be  shown  that  he  was  not  only  settled  in  Niskayuna, 
but  that  he  was  settled  there  at  the  time  of  his  death. 

The  son's  settlement  followed  that  of  the  father.  His  be- 
ing married  30  years  ago,  and  emancipated  does  not  vary 
the  case,  unless  he  acquired  a  settlement  in  his  own  right. 


J.  E.  Lovettj  for  the  defendant  in  error,  contended, 

1.  That  the  proof  of  the  indentures  and  service  as  ap- 
prentice, was  inadmissible.  {Case  of  The  Inhabitants  of 
Biltonj  1  East,  15.  Rex  v.  In/iabitants  of  Warley^  6  T. 
R.  534.  4  Com.  Dig.  Evidence,  A.  3,  4.  3  Bl.  Ck)m.  368. 
1  Pha.  Ev.  167,  173,  347.  Carey  v.  CampheU,  10  John. 
Rep.  363.  Rex  v.  Inhabitants  of  Eriswell,  3  T.  R.  708, 
per  Grose,  J.  Burr.  Sett.  Cas.  Case  No.  94, 102,  104,  173, 
203,  227,  262.  2  East,  28,  per  Ld.  Kenyon,  C.  J.  4  Bum. 
J.  403.    Ld.  Raym.  1117.) 

2.  Failing  to  show  a  settlement  by  indenture  and  appren- 
ticeship, it  cannot  be  converted  into  a  hiring  and  service, 
within  the  colonial  law.  (4  T.  R.  770.  4  Burn,  J.  418, 
419,  752.  Burr.  Sett.  Cas.  No.  173,  203.  1  Bl.  Com.  364. 
4  Bum.  J.  283.) 

3.  There  is  no  legal  proof  that  the  father  was  removed  to 
Albany  by  the  order  of  removal.  (Com.  Dig.  Evidence,  A. 
4,  and  most  of  the  authorities  cited  to  the  first  point  1 
PhU.  Ev.  338.) 
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4.  If  the  father  was  entertained  as  a  pauper  of  Albany,  it 
communicated  no  settlement  to  the  son,  who  was  several 
years  before  emancipated  (5  T.  JR.  686.  3  T.  R.  366.  4 
Burn,  J.  232.  1  Bl.  Com.  363,  notk) 

6.  If  the  almshouse  books  were  destroyed,  evidence 
should  have  been  given  from  the  quarterly  returns.  (2 
Caines'  Rep.  106.  6  T.  R  247.  Burr.  Sett.  Cas.  No.  93,  197, 
251.     1  East,  627.  5  T.  R.  670.) 

Curia,  per  Savage,  Ch.  J.  The  question  is,  where  was 
the  last  legal  settlement  of  Gerrit  Clute,  the  pauper  ? 

It  is  admitted  that  his  grandfather  was  settled  in  Niskay-t 
una. 

It  does  not  appear  from  the  return,  that  the  pauper  ever 
gained  a  settlement  in  his  own  right,  any  where.  We  mu8| 
then  look  back  and  inquire,  where  was  the  settlement  of 
his  father?  If  we  admit  the  parol  evidence  which  was  re- 
ceived by  the  sessions,  it  appears  that  Jacob  Clute,  father  of 
the  pauper,  was  born  upon  Mill's  Island.  In  what  town 
this  island  was  situate,  at  that  time,  does  not  appear ;  nor 
is  it,  at  present,  material.  The  place  of  the  birth  is,  prima 
facie,  evidence  of  the  place  of  settlement.  It  remains  so, 
till  the  settlement  of  the  father  is  ascertained,  and  then  th^ 
settlement  of  the  child  is  the  same  as  that  of  the  father.  {De^ 
lavergne  v.  Noxon,  14  John.  Rep.  334.  O.  of  Vernon  v.  O. 
of  SmUhfield,  17  id.  91.)  The  father  of  Jacob  Clute  was 
settled  inNiskayuna  ;  and  the  birth  of  the  latter  upon  Milis^ 
Island  did  not  give  him  a  different  settlement.  This  cir- 
cumstance, then,  does  not  relieve  Niskayuna. 

It  is  next  contended  that  he  served  an  apprenticeship  for 
more  than  two  years  in  Albany.  To  gain  a  settlement  in 
this  manner,  he  must  have  been  bound  an  apprentice  or  ser- 
vant by  indenture,  or  by  deed,  contract  or  writing  not  inr 
dented  ;  and  in  consequence  of  such  binding,  have  served 
a  term  not  less  than  two  years.     (1  R.  L.  279.) 

The  testimony  does  not  show  that  Jacob  was  bound  in 
either  of  these  ways.  There  is  no  evidence,  that  any  writ- 
ten instrument  ever  existed,  binding  him  to  Goervey.  For 
aught  that  appears,  the  binding  may  have  been  by  parol,  in 
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which  case  no  settlement  would  be  gained.  {Rex  v.  IfiA.  of 
Abingdofif  Burr.  Sett.  Cas.  292.)  The  evidence  admitted 
by  the  sessions  was  certainly  too  loose ;  but  in  the  vieiv 
which  I  have  taken  of  the  case,  it  is  not  necessary  to  par- 
ticularize. Jacob  Clute  had  a  settlement  in  Niskayuna,  be- 
cause his  father  had.  He  did  not  acquire  a  different  settle- 
ment by  birth,  or  by  apprenticeship. 

It  is  contended,  however,  that  he  was  acknowledged  as  a 
pauper  of  Albany,  in  1812 ;  that  he  was  received  on  an  or- 
der of  removal  from  Niskayuna,  and  supported  in  the  alms- 
house, till  1815,  when  he  died  there.  These  facts  are  prov- 
ed by  parol,  but  the  books  produced  disprove  them ;  and 
the  appellants  have  not  brought  forward  the  best  evidence 
in  their  power.  They  might  have  produced  the  quarterly 
returns  of  the  superintendent,  if  they  supposed  that  any  of 
the  books  were  destroyed. 

They  omitted  to  give  notice  to  produce  the  order  of  re- 
moval, and  were,  therefore,  not  entitled  to  give  parol  proof 
of  its  contents. 

But  even  if  there  were  no  objection  to  the  competency  of 
the  evidence,  the  facts  proved  by  Niskayuna  would  not 
make  out  a  settlement  of  Gerrit  Clute  in  Albany,  by  show- 
ing that  his  father  had  one  there  in  1812.  The  pauper  is 
now  about  50  years  of  age ;  in  1812,  he  must  have  been  39. 
He  had  been  long  before  emancipated,  and  his  settlement 
did  not  follow  that  of  the  father,  though  the  latter  may  af- 
terwards have  gained  one  in  Albany. 

I  am,  therefore,  of  opinion,  that  the  order  of  the  sessions 
be  affirmed. 

Judgment  of  affirmance. 
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Van  Antwerp,  Sheriff  of  Albany,  against  Newman.        Newmin. 

Error  from  the  Mayor's  Court  of  the  city  of  Albany.  "^^  "^""^ 
The  action  in  the  Court  below,  was  brought  by  Newman  teim  in  goodi 
against  Van  Antwerp.  The  declaration  contained  two  counts,  on*'*' erecution 
The  first  count  averred,  that  Newman  was  owner  and  pro-  ajraintt  the 
prietor  of  divers  goods  and  chattels,  (enumerating  them,)  of  p^haMr  ac- 
the  value  of,  &c.,  which  had  been  let  to  hire  to  one  Husted,  *i"'"*  •  "f^' 

^  to      uie     the 

for  a  certain  term,  and  were  in  Husted's  possession,  as  lessee  goodi  daring 
thereof;  but  that  the  defendant,  knowing  the  premises,  and  ^^™-  ^^^ 
intending  to  injure  Newman  in  his  reversionary  interest,  eheriff  eeii  the 
while  the  same  goods  were  in  possession  of  Husted,  and  be-  SbMiute'  pro! 
fore  his  term  had  expired,  seized  and  took  the  goods  from  p^'^y,  ^^  ^* 

'^        '  J        ji     -I      tenant,       not 

and  out  of  the  possession  of  Husted,  and  converted  and  ab-  mentioning  hie 
solutely  sold  and  disposed  of  the  goods  to  the  defendant's  Sr^*^  thoash 

own  use.  *>•  know  of  it. 

The  second  count  was  trover  for  the  same  articles.  againathimfOT 

Plea,  the  general  issue.  ^"^  •*  *}>•  ■"»' 

^        .  ,       /.  /.     t     .       1       /•  of  the  leaior; 

On  the  trial,  the  facts  set  forth  m  the  first  count  were  for  it  doee  not 
proved.  The  sale  was  made  and  the  action  commenced  TOr^T^nVht^^or 
during  the  term,  for  which  the  goods  were  out  upon  lease,  impair  his  re* 
The  sale  was  of  the  goods  as  the  absolute  property  of  Hus-  J^°*^  "*" 
ted,  and  was  made  by  the  defendant  as  Sheriff  of  Albany,  in  -^uter,  ft 
virtue  of  a^./a.  against  Husted ;  without  particularizing  his  destroy  the 
special  property  as  the  subject  of  sale.  Notice  of  Newman's  *°^  ^^.  ?***" 
interest  was  given  to  the  Sheriff  at  the  time  of  the  sale.  The  them, 
defendant  below  moved  for  a  nonsuit,  which  was  denied,  cannot  '*wS!w 
and  the  Court  charged  the  jury  in  favor  of  the  plaintifi^  who  and  sell  the 
found  accordingly.  The  defendant  excepted  to  this  decision  ^^  M%xe- 
and  charge.  ^tion  againsi 

J.  VAnwreux  and  J.  Koon^  for  the  plaintiff  in  error,  in- 
sisted, 

1.  That  the  Sheriff  had  a  right  to  sell  the  term.    (6?or- 
don  V.  Harper^  7  T.  R.  9.) 

2.  It  was  not  necessary  at  the  time  of  the  sale  to  give  no- 
tice that  the  tenant's  interest  alone  would  be  sold.    That  is 
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^^'^  ^^^     landlord  has  nothhig  to  do  with  it.    (2  T.  R.  376.    1  John. 

VaaAntweip  Rep.  471.  6  id.  44.  7  id.  535.) 

Newman.         3.  At  any  rate,  no  action  would  lie  during  the  pendency 

of  the  lease.    (I  Esq.  N.  P.  Gould's  ed.  pt.  2d,  129.  Gordon 

V.  Harper,  7  T.  R.  9,  close  of  Ld.  Kenyon's  opmiou.) 

D.  L.  Van  Antwerp,  contra,  cited  Manning's  case,  (8  Co. 
96  b.)  Storm  v.  Livingston,  (6  John.  Rep.  44,)  2  Chit.  PL 
389,  330,  2  Saund,  47,  4  T.  R.  489,  7  id.  9,  and  1  Chit  PL 
49, 141. 

Curia,  per  Savage,  Ch.  J.  The  first  question  which  pre- 
sents itself  is,  whether  the  lessee  of  goods  and  chattels  for  a 
term,  has  an  interest  which  is  the  subject  of  a  sale  on  execu- 
tion. 

It  is  well  settled  in  the  English  courts,  that  the  lessee's  in- 
terest in  goods  may  be  ©old,  ( Gordon  v.  Harper,  7  T.  R.  11, 
Ward  V.  Macauley,  4  id.  489,  Manning^s  case,  8  Co.  191,) 
and  the  purchaser  is  entitled  to  the  beneficial  use  of  them 
during  the  terra. 

The  next  question  is,  whether  the  Sherifi*,  by  a  sale  abso- 
lute in  its  terms,  on  an  execution  against  the  lessee,  can  di- 
{rest  the  lessor  of  his  interest  ? 

It  is  contended  on  the  part  of  the  defendant  in  error,  that 
4ie  purchaser  at  the  Sheriff's  sale  acquires  a  complete  title, 
«nd  will  hold  the  chattels  thus  purchased  against  the  lessor, 
.or  general  owner ;  and  several  authorities  are  cited  to  sup- 
port that  position.  The  cases  cited  decide,  that  when  goods 
-of  a  defendant  are  sold  on  execution,  and  afterwards  the 
judgment  is  reversed,  though  the  judgment  is,  that  tbe  defen- 
dant shall  be  restored  to  all  he  hath  lost,  iLC,  yet  in  such 
case  the  purchaser  shall  hold  the  property,  because  the 
Sheriff,  at  the  time  of  the  sale,  had  lawful  authority  to  sell, 
and,  therefore,  the  defendant  shall  not  be  restored  to  the  pos- 
session of  the  goods  themselves,  but  shall  receive  the  value 
of  them. 

In  a  note  to  Matthew  Manning^s  case^  (8  Co.  191,)  there 
is  a  case  (Amner  v.  Loddington)  in  point.    Pierpoint  held  a 
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Jease  for  99  years,  of  certain  houses  in  London,    By  his  will     alban  y, 
he  devised  them  to  his  wife  for  her  life,  and  after  her  death,     Feb.  1834. 


to  her  children  unpreferred.    After  his  death,  his  wife  mar-  VanAjitw«fp 

ried  FuUeshurst ;  and  on  an  execution  against  FuUeshurst,      Newnuui- 

the  Sheriffs  sold  the  term  (by  which  I  understand  the  lease 

for  99  years)  to  Loddington.    Afterwards,  the  judgment  oa 

which  the  execution  had  issued,  and  by  virtue  of  which  the 

sale  was  made,  was  reversed,  and  the  wife  of  Fulleshurat 

died.    After  her  death,  her  daughter  unpreferred,  Alice 

FuUeshurst,  entered  and  made  a  lease  to  the  plaintiff  Amner* 

After  several  arguments  in  the  Common  Pleas,  three  several 

points  were  adjudged:  1.  That  the  executory  devise  waa 

good  ;  2.  That  it  could  not  be  destroyed  by  a  sale,  either  by 

the  wife  or  by  the  SheriSs ;  and  3.  That  the  sale  by  the 

Sheriffs  should  stand,  notwithstanding  the  reversal,  and  the 

plaintiff  in  error  should  be  restored  to  the  value ;  for  the 

Sheriffs,  who  made  the  sale,  had  lawful  authority  to  sell,  and 

by  the  sale,  the  vendee  had  an  absolute  property  in  the  term 

during  the  life  of  the  wife  ;  and  judgment  was  given  for 

the  plaintiff,  which  was  afterwards  affirmed,  on  a  writ  of 

error,  in  the  King's  Bench. 

So  in  the  case  under  consideration,  the  interest  of  the  les- 
sor cannot  be  destroyed  in  virtue  of  a  sale  either  by  Husted 
or  the  Sheriff.  The  purchaser  from  one  or  the  other,  pos- 
sesses the  interest  of  Husted  till  the  expiration  of  the  lease, 
and  then  the  property  reverts  to  the  original  owner.  A  con- 
trary doctrine  would  give  the  Sheriff  power,  by  virtue  of  an 
execution  against  one  man,  to  take  the  goods  and  chattels 
of  another,  and  by  a  sale,  to  divest  the  owner  of  his  title. 

That  the  correct  doctrine  is  laid  down  in  this  note  to 
Manning^s  case^  we  have  the  authority  of  Lord  Mansfield, 
in  Cooper  v.  ChittyKaA  Blackiston^  (1  Burr.  34,)  where  he 
says,  (speaking  of  Manning^s  case  among  others,) "  None  of 
these  cases  authorize  the  Sheiiffto  sell  the  goods  of  a  third 
person ;  and  it  is  admitted  the  vendee  is  not  protected  here, 
because  at  the  time  of  the  sale,  the  Sheriff  had  no  authority 
to  sell."  So  in  the  case  under  consideration,  the  Sheriff  had 
no  authority  to  sell  any  thing  but  the  goods  of  Husted.    The 
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Van  Antwerp  are  concerned.  So  President  Pendleton,  in  Burnley  v. 
Newman.  Lambertj  (1  Wash.  Rep.  313,)  commenting  on  Manning^s 
case^  asks,  <*  But  if  an  execution  issue  against  the  goods  of 
A,  and  the  Sheriff  seize  and  sell  the  property  of  B,  will  it  be 
said  that  this  is  done  by  lawful  authority  ?  surely  not."  In 
Carter  v.  Simpson,  {7  John.  Rep.  636,)  the  Court  say  that 
no  case  admits  a  title  in  the  purchaser,  where  the  Sheriff 
acted  without  authority.  In  Stormy.  Livingston,  (6  John. 
Rep.  44,)  the  decision  in  favor  of  the  purchaser  rests  on  the 
want  of  evidence  of  demand  and  refusal,  or  actual  conver- 
sion, one  of  which  was  necessary,  because  he  came  lawfully 
into  possession,  that  is,  by  color  of  law.  That  case  is  no 
authority  for  saying  that  the  purchaser  acquired  a  good  title, 
but  the  contrary. 

My  opinion,  therefore,  is,  that  the  Sheriff  had  authority  to 
sell  the  interest  of  Husted ;  that  it  was  not  in  his  power  to 
divest  Newman,  the  lessor,  of  his  property  in  the  goods  ; 
nor  has  he  done  so.  Newman,  therefore,  has  no  right  of 
action  against  him.  When  the  suit  was  commenced,  New- 
man could  not  know  that  his  goods  would  not  be  restored 
to  him  at  the  expiration  of  the  lease.  He  was,  therefore, 
premature  in  bringing  his  suit,  unless  an  injury  had  been 
done  to  his  reversionary  interest.  Had  the  Sheriff  or  any 
other  person  destroyed  the  goods,  in  that  case,  it  would  be 
apparent  that  they  could  not  be  restored,  and  probably  an 
action  would  lie  at  any  time  afler  the  destruction  of  them ; 
but  such  is  not  this  case.  I  am  of  opinion,  that  the  judg- 
ment in  the  Court  below  should  be  reversed. 

Judgment  reversed. 
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JackMin 

V. 

Jackson,  ex  dem*  Beach,  against  Stafford.  staffimL 

Ejectment,  tried  at  the  Saratoga  Circuit,  Dec.  1823,  be-  mow  ti^  % 
fore  his  honor,  R.  Hyde  Walworth,  Circuit  Judge.    The  y?»™  ^  ^™f 

ejeetmenti  u- 

action  was  commenced  in  the  vacation  after  August  term,  ter  notice  to 
1823,  in  behalf  of  Beach,  as  mortgagee^  against  the  defen-  ^^Jt-^^  ^ 
dant  Stafford,  the  mortgagor  of  certain  premises  in  the  town  the  mortgapior, 
of  Saratoga,  in  the  county  of  Saratoga.  On  the  trial,  the  ©f  the  no^ 
plaintiff  gave  in  evidence  the  mortgage,  which  bore  date  '^f  ^'®* 
April  17th,  1817;  also  a  notice  to  quit,  in  these  words  :  mortgagee  to 
"  Mr.  Samuel  Stafford,  Sir,  You  are  hereby  required  to  'eedS'SSS 
quit  and  deliver  up,  or  cause  to  be  delivered  to  me,  the  the  moitgmgor 
premises  you  mortgaged  to  me,  situate  in  the  town  of  Sara-  Juy^^L  "*the 
toga,  by  the  eleventh  day  of  December  next.    June  10th,  y^.   ''^'^JJV 

1818.  Yours,  &C.  the  date  of  the 

Miles  Beach:'      ™»*gage. 

The  service  of  this  notice  being  proved,  six  months  be- 
fore its  expiration,  the  counsel  for  the  defendant  raised  two 
objections.  1.  That  the  lessor  of*  the  plaintiff  had  waived 
his  notice  to  quit  by  more  than  4  years  delay  to  bring  an 
action  after  the  notice  was  given.  2.  That  the  notice  to 
quit  was  defective,  in  not  directing  the  mortgagor  to  quit  on 
a  day  in  the  year  corresponding  with  the  date  of  the  mort- 
gage. He  insisted  that  this  was  like  a  tenancy  from  year  to 
year,  in  which  case  the  notice  to  quit  should  have  respect  to 
the  expiration  of  the  current  year. 

The  Circuit  Judge  overruled  both  these  objections,  and 
denied  an  order  to  stay  the  proceedings,  for  the  purpose  of 
enabling  the  defendant  to  move  for  a  new  trial  on  a  case  made 
containing  the  above  facts. 

On  appeal  to  this  Court,  they  were  clearly  against  the  de- 
fendant, and  also  denied  an  order  to  stay  proceedings. 

Judgment  for  the  plaintiff 


(a)  Vid.  Wood,  db  T.  S18,  and  caiea  there  cited. 
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Griffin 

V.  A.  M.  Griffin,  gentleman,  one,  &c.,  against  M.  Mitchell, 

gentleman,  one,  &c. 


MHcfaell. 


41.  ch.  94,  B.  False  imprisonment.  Plea,  that  on  the  8th  day  of 
6  and  7,)  em-  Pebruarv,  1822,  one  L.  recovered  judgment  before  a  Justice 
jnrtioe  of  the  of  the  Peace,  for  $29  21,  and  had  execution  thereupon,  re- 
Ser^n^m^t  turnable  in  ninety  days,  against  Griffin,  the  plaintiff  in  this 
on  co^Mion  sujt  whereon  he  was  imprisoned ;  and  that  Mitchell,  the 

to  100  dollam,    ,   -'  ...         .  .,  r  t  -i  -1:1 

and  proMsrib-  defendant  m  this  suit,  was  the  attorney  of  L.  and  conducted 
^fif  V**  ^5^^  the  suit  before  the  Justice,  and  caused  the  plaintiff.  Griffin, 
thk  ahall  be  to  be  imprisoned,  which  is  the  same  trespass  whereof  the 
clwing*"  the  plaintiff  complains,  <fcc.  Replication,  admitting  the  truth 
judgment  Toid  of  the  plea,  but  averring  tkat  the  judgment  was  by  confes- 

unjeM  sta  pro* 

yiiiona       are  siou,  and  that  previous  to  the  entering  of  the  same,  he  the 

M^j^j^^^^!^  *«*c^  Griffin  did  not,  a^  is  by  law  required,  set  forth  the 
a  particular  of  particular  items  of  the  demand  of  L,  nor  did  he  make  oath, 
oJh,  &c.  ex-  ^^  *y  ^^'^  ^  required,  to  muke  such  judgment  valid  and 
ocpt  where  the  effectual,  and  by  reason  tohereofitwas  void,  ^c. 
cei^50  doi-      Demurrer  and  joinder. 

Ian,      (excln- 

But  leTlhi      ^-  ^'  G^l^^i  plaintiff,  in  person. 

statute,     aen. 

47,  ch.  338,  a.      M,  Mitchell,  defendant,  in  person. 

13  Sl  13,which 

• 

^ whwTiSie  Curia,  per  Savage,  Ch.  Justice.  By  the  revised  laws  of 
jndgm^t  «J-  1801 ,(«)  it  is  enacted  "  that  when  any  parties  shall  agree  to 
laia,  (exdu-  enter  an  action  before  any  Justice  without  any  process,  the 
"^OmSn*^^  Justice  shall  proceed  to  trial  in  the  same  manner  as  if  a 
particular  of  summoiis  or  warrant  had  issued."  Under  this  act,  Justices 
kc.'**°renderi  adopted  a  practice  of  entering  judgments  by  confession  of 
the  judgment  the  defendant,  and  this  Court  sanctioned  the  practice.fft) 

Toid  as  to  cie*  _^  r  \   / 

diton  only ;  By  the  revised  laws  of  1813,(c)  it  is  enacted,  "  that  when- 
^  **  blndlnff  ^^^^  ^"^  parties  agree  to  join  an  issue  without  process,  the 
upon  the  de-  Justice  shall  proceed  to  try  the  same  as  if  process  had  is- 
fendant  sued."   The  same  practice  continued  under  the  latter  act,  and 

(a)  1  K.  &  R.  493. 

(6)  Martin  j-  Chamherlin  v.  M088  and  another,  6  John.  126.    NicholU  v. 
Hewitt,  4  id.  433. 
(e)  1  R.  L.  388. 
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also  received  the  sanction  of  this  Court,(c/)  without  regard    AhnAif% 
to  the  difference  of  phraseology.    Butler  v.  Potter,  (17     ^""^  ^^^ . 
John.  146,)  was  a  case  in  which  one  of  these  judgments  by       GrifflM 
confession  was  drawn  in  question,  and  has,  as  we  shall  pre«      Mitohell 
sently  notice,  a  still  further  bearing  upon  one  of  the  points 
raised  by  this  demurrer.    Judgment  had  been  confessed  be*  ^^  ^'^, 
fore  the  Justice,  and  he  awarded  costs  to  ^5  18 ;  and  it  wa<  T^^*       ^^ 
contended  that  the  judgment  was  void,  because  he  had  ex-  ButUr  t.  Pou 
ceeded  his  jurisdiction.    Btit  this  Court  said  the  Justice  had  J^  ^^  ^®^ 
jurisdiction  to  gire  judgment  for  costs,  and  although  heerr^ 
ed  in  giving  more  than  he  ought,  the  judgment  was  not 
therefore  void.    And  they  laid  down  this  rule,  that  "  wberd 
the  Justice  has  no  jurisdiction  whatever,  and  undertaken  to 
act,  his  acts  are  coram  non  judice  ;  btit  if  he  has  jurisdlctioii^ 
and  errs  in  exercising  it,  then  the  act  is  not  void,  but  void<> 
able  only."    They  also  cited  Prigg  v.  Adamsj  (2  Salk 
674,)  as  good  law,  and  predicated  their  judgment  upon  it 

The  cases  cited  were  previous  to  1818.    By  the  act  of 
that  year,(e)  Justices  are  expressly  authorized  to  enter  judg-     (*)  Bern.  41^ 
ments  by  confession  of  the  defendant,  for  a  sum  not  ex«i  ^  '    '  ** 
ceeding  100  doUars.    It  is  required(/)  that  the  defendant     (/)  u  &  7« 
set  forth  in  writing  tb6  items  of  the  plaintiff's  demand,  and 
make  oath  that  he  is  honestly  indebted  to  the  plaint!^  and 
that  judgment  is  not  confessed  to  defraud  any  creditor ;  and 
if  these  requisites  are  not  complied  with,  the  judgment  ifl 
declared  void. 

It  is  admitted  by  the  demurrer  to  the  replication,  that 
judgment  in  this  case  was  entered  on  the  confession  of  the 
defendant,  and  that  no  statement  of  the  items  of  the  plain* 
tiff's  demand,  nor  any  oath,  was  previously  made  by  the 
defendaiH  as  required  by  the  statute ;  but  it  is  insisted  by 
the  defendant,  that  for  aught  which  appears  by  the  pleadings^ 
the  judgment  was  rendered  under  the  25  dollar  act.  This 
is  contradicted  by  the  execution,  which  is  set  forth  as  ]ietuni<< 
fible  in  90  days,  and  therefore  not  authorized  by  any  other 
than  the  50  dollar  act. 

From  the  phraseology  of  the  statute,  it  has  been  doubted 
whether  its  provisio  js  are  not  applicable  to  all  judgments  by 
confession  of  the  defendant,  whatever  the  amount  may  be  ;(^)  ^  *l^^!^* 
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an  opinion  which  derives  additional  consideration  from  the 
fact  that  it  was  passed  at  the  same  session  with  the  statute 
requiring  a  specification  to  be  filed  in  all  cases  of  jndgment 
by  confession  on  bond  and  warrant  in  the  Courts  of  record. 
We  are,  however,  to  construe  it  in  connection  with  the  previ- 
ous acts  relating  to  the  same  subject    Without  the  6th  sec- 
tion of  the  act  of  1818,  Justices  of  the  Peace  would  be  au- 
thorized to  enter  judgments  by  confession  to  the  amount  of 
50  dollars.    The  7th  section,  which  requires  the  statement 
of  the  items  and  the  oath,  is  confined  in  its  operation  to  judg- 
ments entered  by  virtue  of  the  6th  section.     It  follows  that 
the  provisions  of  the  7th  section  apply  to  such  judgments 
only  as  exceed  50  dollars.    This  construction  is  strength- 
^led  by  the  12th  and  13th  sections.    The  12th  makes  the 
former  provisions  applicable,  giving  the  same  fees  for  similar 
services,  and  the  13th  gives  a  new  fee  for  entering  judgment 
on  confession  above  50  dollars.    This  shows,  I  think,  that 
the  legislature  considered  Justices,  without  any  special  pro- 
vision beyond  that  of  extending  their  jurisdiction  generally, 
authorized  to  enter  judgment  by  confession  to  the  extent  of 
their  enlarged  jiuisdiction. 

But  even  if  it  were  admitted  that  the  present  case  comes 
within  the  provision  of  the  7th  section,  it  by  no  means  fol- 
lows that  the  judgment  is  to  be  avoided  by  the  defendant  in 
that  judgment,  and  in  this  manner. 

I  have  already  remarked,  that  this  Court,  in  Butler  v.  Pot- 
ier,  considered  the  case  of  Prigg  v.  Adanis  good  law.  That 
case  was,  in  some  respects,  similar  to  the  present.  False 
imprisonment  was  brought  for  imprisoning  the  defendant  in 
a  judgment  entered  in  the  Common  Pleas  for  5  shillings,  for 
a  cause  of  action  arising  in  Bristol,  when  an  act  of  parlia- 
ment had  declared  that  no  judgment  should  be  entered  in 
any  of  the  Courts  at  Westminster,  upon  such  a  cause  of  ac- 
tion, if  less  than  40  shillings,  and  if  such  judgment  be  enter- 
ed It  shall  be  void.  Upon  demurrer,  the  question  was,  as  it 
is  here,  whether  the  judgment  was  so  far  void  that  the  party 
could  take  advantage  of  it  in  this  collateral  action  ;  and  the 
Court  held  that  it  was  not,  but  that  it  was  only  voidable,  by 
plea  or  error.    In  this  case,  however,  neither  error  nor  a  cer- 
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tiorari  will  lie,  and  if  it  cannot  be  inquired  into  collaterally, 
there  can  be  no  inquiry  at  all.  But  I  think  the  legislature 
intended  that  the  judgment  should  be  void  as  against  the 
creditors  of  the  defendant  only.  The  act  was  calculated  to 
guard  against  judgments  entered  by  collusion  between  the 
parties ;  but  never  meant  that  the  defendant  should  take 
advantage  of  his  own  wrong,  by  setting  it  aside,  nor  to 
change  well  settled  principles  of  law.  The  process  of  a 
Court  having  jurisdiction  of  the  subject  matter,  is  a  protec- 
tion to  the  ministerial  officers  who  execute  it,  though  the 
Court  itself  may  have  erred  in  the  exercise  of  its  powers ; 
but  if  a  judgment  entered  without  complying  with  the  pro- 
visions of  the  7th  section  be  a  nullity,  then  the  officer  would 
be  a  trespasser  for  executing  process  regular  on  its  face,  and 
issued  by  a  Court  of  competent  jurisdiction.  Such  a  conse- 
quence never  could  have  been  intended.  On  the  whole, 
therefore,  my  opinion  is,  that  the  defendant  must  have  judg* 
ment 

Judgment  for  the  defendant.(l) 


ALBANT, 

Feb.  1894. 

■   ■  I 

Griffin 

▼. 
MitelieO. 


(1)  Sinee  the  above  decision,  by  lUtute  (msb.  47,  ch.  338,  ■.  13  and  13,) 
a  Juftice  may  render  jadgmenU  by  confession  for  a  sum  not  exceeding  350 
dollars ;  and  whenever  it  exceeds  twenty-five  dollars,  (exclusive  of  costs) 
the  defendant  shall  make  such  confession  in  writing,  and  file  the  same  with 
the  Justice ;  and  shall  also  set  forth  the  items  of  the  demand  as  far  forth  as 
he  may  be  able  so  to  do,  and  make  oath  that  he  is  honestly  and  justly  in- 
debted to  the  plamtiff  in  the  sum  to  be  named  in  the  said  judgment,  over  and 
above  all  just  demands  which  the  defendant  may  have  against  him,  and  that 
the  confession  of  judgment  as  aforesaid  is  not  made  for  the  purpose  of  de- 
frauding any  eretfitor ;  and  any  judgment  entered  by  confession  as  aforesaid, 
wh^  the  defendant  shaU  not  comply  with  these  provisions,  shall  be  void  $ 
provided  that  a  non-eomplianoe  with  such  provisions  shall  not  afiTeot  tha 
right  or  title  of  any  hons  fide  purchaser  of  any  goods  or  chattels,  lands  or 
tenements,  under  any  such  judgment 
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Fek  1834. 

jaekMn  Jackson,  ex  dent,  Mebrttt  and  Stanton,  against 

Gnmaer.  GuMAER. 

thi"  *^^ow-  Ejectment,  to  recover  20  acres  of  land  on  lot  No.  93,  in 
ledgment  of  a  tbo  town  of  Manlius,  and  county  of  Onondaga,  tried  at  the 
1^^,  un!  Onondaga  Circuit,  in  June,  1822,  before  his  honor  (the 
**?«** r*i"iS*®*  Jate)  Chief  Justice  Spencer.  The  plaintiff's  declaration 
1,)  it  it  Buffi.  contained  two  demises — one  from  Samuel  Merritt,  on  the 
^clr^to  %  29th  day  of  February,  1816,  and  the  other  from  Benjamin 
"on,  &«.,  be*  Stanton,  on  the  1st  day  of  January,  1822. 
on"  °**'  dtci  The  counsel  for  the  plaintiff  introduced  as  evidence,  Ist,  a 
came  J.  s,  to  ^^ed  from  Samuel  Merritt  to  De  Witt  Rose,  for  100  acres  of 

me  knovfnf  and 

acknowledged  land,  including  the  premises  in  question,  dated  February  29, 
Sf  thVab^ve'  ^8^^»  ^^^y  acknowledged  and  recorded  in  the  Clerk's  office 
moitgap  (or  of  the  county  of  Onondaga  :  2dly,  a  mortgage  from  De  Witt 
uaes  and' port  Bx)se  to  the  people  of  the  state  of  New  York,  dated  February 
poaea   thmin  29th,  1816,  for  the  aforesaid  100  acres,  with  an  acknowledg- 

m^ntionedy 

iui,,    without  ment  annexed  in  these  words  :  ^'  Onondaga  county,  ss.    On 

the  perwn  de»  one  of  the  Judges  of  the  Court  of  Common  Pleas  in  and  for 
who  aiMuiod  ^^  county  of  Onoudaga,  came  De  Witt  Rose,  to  me  known, 
the  uM  mort-  ^^^  acknowledged  that  he  executed  the  above  deed  of  mort- 
Saed.)  gage,  for  the  uses  and  purposes  therein  mentioned.    I  hav« 

omSa^*'  *of  ''^S  examined  the  same,  do  allow  it  to  be  registered  and  re- 
thii  danae  has  corded.  Jacob  R.  De  Witt."  The  counsel  for  the  defen- 
aireiv  prao-  <^^  objected  to  the  mortgage  as  evidence,  on  the  ground 
lu  ^  th*^  ^^^^  ^^  certificate  of  acknowledgment  dkl  not  state  that  the 
manr  titles  officer  was  acquainted  with  the  person  making  the  acknowl- 
tnA^  ^  IIjI  ^S^i^nt,  and  that  he  knew  him  to  be  the  person  described 

lowing  it  to  af- 

feet   the  cer- 

tifieata,  would 

perhaps  amount  to  a  constnintion  of  the  act,  and  at  all  events  would  render  the  court  unwill« 

inff  to  Itstan  to  an  objection  for  this  cause. 

Form  of  such  a  certificate. 

An  affidavit  of  sale  under  the  8th  section  of  the  act  concerning  mortgagee^  (1  R.  L.  374,) 
is  sufficient  if  certified  in  this  form :  "  Sworn  before  me  this  1st  day  of  November,  1891, 
Geo.  Deztar,  eomsr."  dut.,  without  expressly  certifying  that  the  deponent  appeared  before 
him,  4m. 

The  deed  to  or  from  a  lunatie,  before  office  found,  is  not  void  but  voidable  only ;  and, 
therefore,  one  who  is  not  in  privity  with  the  lunatic  cannot  object  his  insanity. 

The  objection  that  a  convevanoe  of  land  is  void,  beeause  the  grantor  is  out  of  poasession, 
does  not  apply  to  a  patent  or  deed  of  land  from  the  people  of  the  state. 
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id,  and  who  executed  it.    The  objection  was  oyerruled,  and 
the  mortgage  admitted  as  evidence. 

The  comisel  for  the  plaintiff  next  ofiered  in  eyidence  ex- 
emplifications of  the  record  of  affidavits  of  the  due  publica* 
tion  and  posting  of  a  notice  of  sale  of  the  premises  mention* 
ed  in  the  mortgage,  and  of  the  sale  of  the  premises  and  the 
purchase  thereof  by  the  Attorney  General,  the  last  of  which 
was  objected  to  by  the  defendant's  counsel,  on  the  ground 
that  the  certificate  of  the  officer  before  whom  the  affidavit 
was  taken,  was  defective ;  that  it  did  not  comply  with  the 
requisites  of  the  statute.  It  was  in  these  words :  ^  Sworn 
before  me  this  1st  day  of  November,  1821.  Geo.  Dexter^ 
comsr.  &c."  This  objection  was  also  overruled,  and  the 
affidavit  admitted  as  evidence. 

The  counsel  for  the  plaintiff  next  otbied  a  deed  of  release 
for  the  100  acres,  from  the  Attorney  General  to  the  people 
nf  the  state  of  New  York,  and  a  patent  from  the  people  of 
the  state  of  New  York  to  Benjamin  Stanton  for  the  same 
100  acres,  including  the  premises  in  question,  dated  Novem^ 
ber  9th,  1821. 

The  defendant  claimed  title  to  the  premises  under  a  deed 
from  the  Sheriff  of  the  county  of  Onondaga  to  him,  for  all 
the  right  and  title  of  Samuel  Merritt  to  the  lot  No.  93.  The 
Sheriff's  sale  was  made  under  a  judgment  in  the  Supreme 
Court,  docketed  in  August  term,  1816.  The  judgment  and 
execution,  which  were  referred  to  and  recited  in  the  deed 
from  the  Sheriff  to  the  defendant,  (being  in  a  cause  entitled 
Jacob  Hadley  v.  Samuel  Merritt,)  were  admitted  by  the 
plaintiff 

The  defendant's  counsel  then  offered  to  prove  that  the 
defendant  was  in  possession  and  claimed  title  to  the  premi- 
ses under  the  judgment  against  Merritt,  and  his  deed  from 
the  Sheriff  at  and  before  the  time  when  the  patent  was  gran* 
ted  by  the  people  of  the  state  of  New  York  to  Benjamin 
Stanton,  for  the  purpose  of  showing  that  the  patent  wai 
void  on  the  ground  of  adverse  possession,  which  testimony 
was  objected  to  by  the  plaintiff 's  counsel  and  rejected  by 
the  Court 

:    The  defendant's  counsel  then  ofieied  to  prove  that  De 
Witt  Rose  was  insane  at  the  time  the  deed  from  Samuel 
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Merritt  to  him  and  the  mortgage  from  Rose  to  the  people 
were  executed,  which  testimony  was  objected  to  by  the 
plaintiff's  counsel  and  rejected  by  the  Court. 

The  defendant's  counsel  then  ofiered  to  prove  that  a  com« 
mission  of  lunacy  issued  from  the  Court  of  Chancery  of  the 
state  of  New  York,  upon  an  inquisition  taken  the  17th  day 
of  November,  1818,  finding  that  De  Witt  Rose  had  been  a 
lunatic  for  two  years  and  upwards.  This  testimony  was 
also  objected  to  by  the  plaintiff's  counsel  and  rejected  by  the 
Court,  on  the  ground  that  the  defendant  could  not  call  in 
question  the  sanity  of  De  Witt  Rose.  It  was  proved  by 
Thomas  Rose  that  Samuel  Merritt  was  in  possession  of  the 
premises  at  the  time  he  executed  the  said  deed  to  De  Witt 
Rose.  The  cause  was  then  submitted  to  the  jury  who 
found  a  verdict  for  the  plaintiff. 


(a)  4  Rep.  133. 
h)  9  Bl.  Com. 
d91,  9.  Co. 
Litt  3,  b.  and 
Haw.  note  11. 
LL  247,  a.  b. 
and  Hanr.  note 
186.  Thomp' 
mn  ▼.  Leaek,  9 
Ventr.  198, 
90a  WebHer 
r.  Woodford,  3 
Day'i  Cas.  90. 
Riee  ▼.  Peet, 
15  John.  503. 
1  Chit  PI.  470, 
•ad  the  eaaee 
tiwre  cited. 


H,  B,  Davis,  for  the  defendant,  now  moved  for  a  new 
trial,  on  the  following  grounds : 

1.  That  the  evidence  of  De  Witt  Rose's  lunacy  was  im- 
properly rejected. 

2.  That  the  affidavit  to  prove  the  regularity  of  the  pro- 
ceedings, under  the  statute,  upon  the  mortgage,  was  not 
made  before  the  proper  officer. 

3.  The  proof  offered  tliat  the  defendant  was  in  posses- 
sion of  the  land,  claiming  adversely,  at  the  time  of  issuing 
the  patent  to  Stanton,  ought  to  have  been  received. 

4.  The  certificate  of  acknowledgment  did  not  comply 
with  the  requisitions  of  the  act. 

He  said  the  first  point  depended  upon  the  question  wheth- 
er the  mortgage  was  void  or  voidable.  The  objection  to 
the  evidence  of  lunacy,  was  the  old  one  contained  in  Be- 
verU/s  case,(a)  The  only  reasons  given  in  that  case  are, 
that  a  man  shall  not  be  received  by  the  law  to  stultify  him- 
self, and  disable  his  own  person ;  and  also,  because  when  a 
man  recovers  his  memory,  he  cannot  know  what  he  did  when 
he  was  non  compos  mentis.  These  are  the  only  arguments 
there  used,  and  it  will  be  seen  that  modern  authorities  have 
widely  deviated  from  them.(6)  The  objection  of  the  old 
law  was  ad  personam.  It  held  that  the  deed  was  void,  but 
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could  not  be  avoided  by  the  party,  though  it  might  be  by    albany, 
privies.(c)    But  this  is  not  the  trae  distinction.    It  depends     ^^^  ^^^ 
on  the  question  whether  the  deed  be  void  or  voidable,  as  in      Jackson 
case  of  infancy.    Such  was  holden  to  be  the  point  of  inqui-      Cumaer 
ry  in  Zouch  v.  Parsons^(d)  where  a  third  person  sought  to 
avoid  the  deed  of  an  infant    Now  the  deed  of  one  noncom-  c^e,  4  lUp! 
pos  inentis  is  void  ](e)  and  may  be  treated  as  a  nullity  by  all  *^- 
persons  who  might  otherwise  be  affected  by  it.    A  commit-  1794, 1804. 
tee  may  regard  his  acts  as  void,  from  the  time  he  is  found     ^'^  ^^lT^ 
under  the  commission  to  have  become  lunatic.f/)  a  Ventr.  198, 

QOfi         1      U 

2.  The  commissioner  who  takes  the  affidavit  of  the  sale,  Raym.  315,  s. 
is  expressly  required,  by  the  statute,(o-)  "to  subscribe  his  C. 3 Mod 301, 
name  to  a  certificate  underneath  the  same,  purporting  that  '(/>  1  Cbi- 
the  person  making  the  affidavit,  had  appeared  before  him  jj^°'  ^3^^ 
and  made  oath  to  the  same.^  There  is  a  difference  be-  FonU.  49. 
tween  the  language  of  the  certificate  as  required  by  the  sta-  chTsa,  «.  8,  i 
tute,  and  the  covaxxkon  jurat  to  an  affidavit.  Besides,  it  does  ^  ^  ^74. 
not  appear  that  it  was  sworn  before  the  proper  officer.    The 

words  "  Comsr.  dfcc."  do  not  describe  an  officer  qualified  to 
take  affidavits. 

3.  Evidence  of  adverse  possession  was  admissible  in 
avoidance  of  the  patent.  Neither  the  state,  nor  an  indivi- 
dual, has  power  to  convey  land  holden  adversely  by  another. 

This  was  conceded  in  Jackson  v.  Hudsafij{h)  where  an  In*     (k)  3  J^ka, 
dian  possession  was  set  up  to  avoid  a  patent.    The  Court  ^^  ^^^ 
assume,  that  an  adverse  possession  would  have  avoided  the 
deed  if  it  had  been  established,  and  put  the  denial  of  such 
an  effect  upon  the  nature  of  the  posse8sion.(i)    The  state     o)  id.  385u 
stands,  as  plaintiff,  oa  the  same  footing  with  any  other  indi- 
vidual.   Thus  it  is  enough  for  the  defendant  in  ejectment, 
at  their  suit,  to  show  a  title  out  of  the  people,  though  be  es- 
tablish none  in  tiimself.(^')    That  the  people  were  not  in    O")  ThtFeo- 
possession  at  the  time  of  their  grant,  is  a  sufficient  defence.  J  jJhn.  RofS! 
They  had  no  title  except  what  they  claimed  uuder  the  deed 
of  the  lunatic.    This  being  void,  the  case  was  the  same  as 
if  they  had  previously  conveyed  all  their  title  to  another ; 
and  had  nothing  to  grant.    The  patent  would  have  been 
void  at  the  common  law.    A  sale  of  lands,  hcdden  adverse- 
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ALBANY,    ly,  by  commissioners  appointed  by  an  order  of  Coiirf,  under 
Feb.  1824.     ^jj^  ^^^  g^  ^j^^  partition  of  lands,  has  been  holden  void.(l) 


Jackflon      The  people  should  prosecute  their  action  of  ejectment,  and 
Gumaer.      recover  possession,  before  they  have  power  to  grant*    Let 
Us  not  be  told,  that  lands  cannot  be  holden  adrersefy  to 
488.  ^   them.    The  contrary  is  recognized  by  the  statute  of  limita* 

tions.  Forty  years  possession  of  their  lands  is  a  bar  of  their 
(*)  1  R.  L.  action.(A:)  Nothing  is  better  settled  than  that  to  bar  a  claim 
'  of  lands  under  the  statute  of  limitations,  there  must  be  ad 
adverse  holding ;  and  to  say  that  this  cannot  be  as  to  the 
state,  is  to  make  the  act  of  limitation  a  dead  letter. 
4.  The  certificate  of  acknowledgment  is  not  in  compli- 
(2)  1  R.  L.  ance  with  the  statute,(/)  which  provides  "  that  no  such  ac* 
'  '  kdowledgment  shall  be  taken,  unless  the  officer  taking  t!i^ 
same  shall  know,  or  have  satisfactory  evidence,  that  the  per- 
son making  such  acknowledgment  is  the  person  described 
in,  and  who  has  executed  such  deed,  conveyance  or  writing, 
knd  that  no  such  proof  shall  be  taken,  unless  the  officer  tak- 
ing  the  same  shall  know  the  person  making  such  proof,  or 
have  satisfactory  evidence  that  he  is  a  subscribing  witness  to 
^ch  deed,  conveyance  or  writing,  and  that  such  witness 
knew  the  person  who  executed  the  same^  all  of  which  shall 
be  inserted  in  the  said  certificate  of  such  acknowledgment  or 
.  M  1  R.  L.  proof."  The  8th  section(w)  provides,  that  it  shall  not  be 
lawful  for  the  Secretary  of  State,  or  any  Clerk  of  any  city  or 
county  in  this  state,  to  record  any  deed,  conveyance  or  wri* 
ting,  unless  the  same  shall  be  acknowledged  or  proved  as 
directed  by  thlA  iWt."  This  mortgage,  then,  was  improperly 
t^ecorded.  The  omission  to  certify  that  Itose  was  known  to 
the  acknowledging  officer  to  b6  the  person  who  executed  it, 
is  a  fatal  defect.  The  statute  is  imperative  that  this  shall 
appear  in  the  certificate,  and  there  is  no  escape  from  the 
plain  langtiage  of  this  provision.  It  is  salutary  in  its  object, 
tmd  should  be  rigidly  enforced.  It  was  aimed  at  the  frauds 
which  may  be  practiced  in  personating  grantors,  to  which  the 
old  statute  regulating  these  acknowledgments  was  found  in- 
adequate, by  experience.  This  will  be  seen  by  comparing 
iJf^W^^^Ts!  ^^  present  law  with  the  statute  of  lT88,(o)  which  omitted 
the  clause  in  question.    This  having  resulted  in  numerous 
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frauds,  the  Legislature  on  the  11th  February,  1797,  interfer-    alb  ant, 
ed  by  a  supplementary  act,  requiring  that  the  officer,  before     ^^^'  ^^^ 


he  certified  the  acknowledgment,  should  know,  or  have  satis-      Jaekton 
factory  evidence  to  identify  the  party  acknowledging,  or  the      Gamier, 
witness  making  the  proof,  all  of  which  should  be  inserted  in 
the  certificate.(  p)    This  has  been  continued  in  the  revisals    ^  ^  3  qj^^, 
to  the  present  time.(^)    The  importance  of  knowledge  is  ^»^»  218. 
obvious.    Suppose  two  men  bearing  the  name  of  De  Witt  r.  478.     1 R. 
Rose,  one  having  title  and  being  correctly  described  in  the  ^  ^^' 
deed,  the  other  not :  if  It  is  enough  for  the  officer  to  say  "  I 
know  De  Witt  Rose,"  and  stop  there,  it  is  easy  to  practice 
the  grossest  imposition,  by  procuring  an  acknowledgment 
from  the  latter,  and  passing  tlie  conveyance  for  the  genuine 
deed  of  the  one  having  title.    But  this  difficulty  is  obviated 
by  requiring  the  officer  to  certify  that  the  cognizor  is  the 
person  deftcribed  in  the  conveyance,  and  that  he  knows,  or 
has  satisfactory  evidence  that  he  is  the  very  person  who  ex- 
ecuted it.    The  examination  is  ex  parte.    Jackson  v.  Shep^ 
ard,{r)  will  be  found  a  stronger  case  for  the  admissibility  of      ,^^  ^  j^^j^^ 
the  deed  than  the  present  one.    The  Judge  there  certified  Hep.  71 
that  James  Roe  was  the  grantor,  yet  the  deed  was  holden 
to  be  properly  overruled,  because  it  wanted  the  clause  re* 
quired  in  the  act  of  1797,    Where  a  deed  is  proved  in  open 
Coiurt,  with  every  opportunity  for  cross  examination,  the 
grantor  must  be  identified.    How  much  more  need  is  there 
of  strict  accuracy  in  this  respect,  where  the  proof  is  entirely 
ex  parte,  and  generally  passes  with  the  least  possible  inqtii- 
17  and  observation.    But  it  is  enough  that  this  is  matter  of 
I)ositive  regulation.    The  statute  declares  the  acknowledge* 
tnent  inoperative.    The  deed  is  like  an  English  lease  which 
wants  a  stamp.    The  absence  of  the  proper  mark  renders  it 
inadmissible. 

Talcottj  (Attorney  General,)  contra.  The  second  point 
now  insisted  on  was  not  made  at  the  trial.  The  objections 
were  to  the  mortgage  and  affidavit,  for  the  want  of  form 
only.  As  to  the  certificate  of  acknowledgment,  the  statute 
should  receive  a  reasonable  construction.  The  officer  is 
not  supposed  to  see  the  deed  executed,  nor  can  he,  in  gen« 

Vol.  IL  71 
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jiLBANY,    eral,  do  this.    How  is  he  to  know  the  precise  grantor,  and 
FelK  1824.     Y)Q  capable  of  certifying  his  identity,  witliout  any  qualifica- 


Jacluon      tion,  luiless  he  sees  the  execution  7    The  acknowledgment 
Gumaer.      is  the  only  evidence.    The  necessity  of  identification  is  ini- 
posed  by  the  statute,  not  where  the  party  himself  acknow- 
ledges, but  where  the  proof  of  the  execution  is  made  out  by 
(r)  Jackmm  witnesses.    The  certificate  is  not  conclusive.(r)    Though  it 
▼.  Hump^,  gtafe  the  knowledge  of  the  officer,  this  may  be  done  away  by 
49a  adverse  proof.(«) 

T  ^Seh»miM'  '^^^  ^"^"^  ^^  ^^^^  certificate  has  been  sanctioned  by  a  most 
ker,  4  John,  extensive  and  continual  usage  from  the  passage  of  the  act  to 
ci)  StFer-  ^®  present  day,  of  which  the  Court  will  take  notice.(/)  If 
rany.  Powers,  fj  jg  qqw  to  be  condemned,  hardly  a  title  in  the  various  re- 
Rawie'i  Rep.  cording  counties  of  the  state  will  be  secure.  In  M^Ferran 
T^Urhmwi  ^  ^'  PowerSj{u)  it  is  said  that  the  manner  of  taking  the  ac- 
J.  ueLaneey**  knowldgment  in  question,  had  become  "  so  extensive  and 
Kean,  5  deep  rooted  in  practice,  that  numerous  titles  depend  on  it, 
^?T*i*  8^  ^^^  ^^  would  be  unpardonable  to  disturb  it  now,  by  a  critical 
&^  Rawle  R^p!  examination  of  the  words  of  the  act,"  under  which  it  was 
(^  5  Cranch  ^^^^'  ^°  M^Kean  V.  De  Lancey^s  lessee,{v)  the  question 
39.  was  as  to  the  form  of  the  exemplification  to  be  used  in  evi- 

dence;  and  Lewis,  counsel,  named  27  cases  in  which  he  had 
been  concerned,  where  exemplifications  of  the  form  in  ques- 
tion had  been  used  in  evidence,  and  no  objection  ever  taken. 
Marshall,  Ch.  J.  said  the  Court  would  decide,  if  in  doubt 
upon  the  law,  whether  they  would  hear  evidence  of  the 
practice ;  and  in  delivering  the  opinion  of  the  Court,  he 
says,  "  were  this  act  of  1715  now  for  the  first  time  to  be  con- 
strued, the  opinion  of  this  Court  would  certainly  be,  that  the 
deed  was  not  regularly  proved  ;  but  in  construing  the  sta- 
tutes of  a  state  on  which  land  titles  depend,  infinite  mischief 
would  ensue,  should  this  Court  observe  a  diflferent  rule  from 
that  which  has  been  long  established  in  this  state ;  and  what 
is  decisive  with  the  Court,  is,  that  the  Judge  who  presides  in 
the  Circuit  Court  for  the  district  of  Pennsylvania,  reports  to 
us,  that  this  constmction  was  universally  received.  On  this 
evidence,  the  Court  yields  the  construction  which  would  be 
put  on  the  words  of  the  act,  to  that  which  the  Courts  of  the 
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state  have  put  upon  it,  and  on  which  many  titles  may  pro- 
bably depend." 

[Here  the  Attorney  General  produced  and  offered  as  eyi- 
dence  of  the  usage  under  the  recording  act,  a  great  many 
certificates  from  the  Secretary  of  State,  and  the  Clerks  of 
different  counties,  showing  that  the  certificate  of  acknow- 
ledgment in  question  corresponded  with  the  form  in  very 
extensive  use  through  the  state,  ever  since  the  act  of  1797.] 

The  words  "  to  me  known,"  (or,  "  to  me  well  known,") 
used  in  this  certificate,  are  of  almost  universal  prevalence, 
without  any  thing  more  ;  and  if  this  is  not  right,  the  statute 
has  been  strangely  misconstrued  by  almost  every  officer  in 
the  state.    The  statute  of  1797  grew  out  of  the  frauds  which 
had  been  perpetrated  by  personation,  relative  to  the  milita- 
ry tract ;  and  that  the  grantor  is  known  to  the  acknowledg- 
ing officer,  is,  in  all  cases,  sufficient  to  avoid  this  consequence 
except  perhaps  in  the  single  instance  of  there  being  two  per- 
sons bearing  the  same  name,  and  having  the  same  descrip- 
tion, which  would  be  a  strange,  anomalous  circumstance, 
not  contemplated  by  the  act.    All  that  can  be  required  is 
reasonable  certainty,  and  this  is  attained  by  the  form  in 
question.    That  he  knows  the  name  of  the  grantor  who  con- 
fesses the  execution,  is  all  that  can  be  required,  in  reason. 
The  act  does  not  prescribe  any  particular  form,  but  is  open 
as  to  the  manner  in  which  the  knowledge  of  th^  officer  is  to 
be  expressed.    His  knowing  the  person,  implies  every  thing 
that  is  necessary.    Some  confidence  must  have  been  repo- 
sed in  him  by  the  statute.   The  witness  must  also  be  known. 
This  is  enough,  without  knowing  him  to  have  subscribed 
as  a  witness.    The  entire  knowledge  of  the  officer  must,  in 
the  nature  of  things,  be  derived"  from  the  proof.    This  shows 
how  unreasonable  it  mu«t  be  to  subject  his  acts  to  hyper- 
critical scrutiny.    The  whole  act  should,  if  possible,  be 
made  consistent  with  all  its  parts.    The  words  "  to  me 
known,"  refer  to  thecognizor  as  grantor.    The  officer  says, 
"  I  know  him  as  a  grantor,  in  the  deed  upon  which  my  cer- 
tificate is  endorsed."    The  language  must  be  referred  to  the 
subject  matter  of  if.    Fraud  may  possibly  happen,  but  it  is 
not  probable.    It  is  enough  that  it  generally  meets  the  mis- 
chief it  was  intended  to  remedy.    This  act  is  highly  penal, 
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AhBAfiYy    giving  treble  damages  to  the  party  grieved,  for  the  omission 

Feb.  1824.     ^^  fraud  of  the  officer  to  bestow  every  necessary  scrutiny 

Jaekaon      upon  the  subject,(tr)  and  if  the  question  be  doubtful,  the 

Gwnaer.      Courl  should,  for  thls  reason,  give  a  benign  construction  to 

his  acts.    Every  law  officer  of  the  government  has  sane- 

871*^2  fclf.  ^  tioned  this  form. 

2.  It  is  objected  that  the  certificate  of  the  officer  taking 
the  affidavit  of  sale,  does  not  state,  in  terms,  that  the  depo- 
nent appeared  before  him,  &c.  But  it  is  enough  that  the 
statute  is  substantially  complied  with.  It  appears  that  the 
deponent  was  sworn,  and  this  could  not  well  be  unless  he 
appeared  before  the  officer.  As  to  the  description  of  the 
officer,  this  Court  have  repeatedly  decided  that  the  words 
'*  Commissioner,  &c.,"  are  sufficient  to  an  affidavit  in  sup- 
port of  a  motion.  The  reason  in  that  case  applies  here.  In 
both  instances,  it  is  necessary  for  the  jurat  to  show  that  the 
officer  has  authoiity  to  administer  an  oath,  or  the  deponent 
cannot  be  indicted  for  perjury. 

3.  As  to  the  proof  of  insanity  in  D.  Rose,  it  is  conceded 
that  its  admissibility  depends  upon  the  question  whether  the 
mortgage  was  void  or  voidable.  If  the  latter,  it  is  enough 
for  our  purpose.  "  A  thing  may  be  said  to  be  void  in  sever- 
al degrees.  1.  Void,  so  as  if  never  done  to  all  purposes, 
so  as  all  persons  may  take  advantage  thereof.  2.  Void  to 
some  purposes  only,    3.  So  void  by  operation  of  law  that  he 

^  that  will  have  the  benefit  of  it  may  make  it  good."(ir)  Un- 
Clopum,  Vin.  less  this  mortgage  be  void,  then,  to  all  intents  and  purposes, 
vokwSif  (A.)  ^^^  defendant,  who  is  a  stranger,  cannot  take  advantage 
pL  IS.  of  Rose's  lunacy.    It  is  not  enough  that  it  is  void  to  some 

n  2  BL  P^T^^®  ^"'y-  Blackstone(y)  says,  that "  idiots  and  persons 
Com.  991.  oi  non*sahe  memory,  infants  and  persons  under  duress,  are 
not  totally  disabled  either  to  convey  or  purchase,  but  sub 
modo  only.  For  their  conveyances  and  purchases  are  void- 
able, but  not  actually  void."  It  is  said,  the  distinction  in  re- 
lation to  a  lunatic  grows  out  of  an  exploded  maxim.  Not  so. 
The  deed  is  voidable,  because  a  particular  man  caimot  avoid 
it  The  rule  of  non-stultification,  if  it  exist,  only  goes  to  in- 
crease the  strength  of  the  position.  But  we  are  not  driven 
to  contend  that  the  party  may  not  avoid  it.  Could  the  king 
seize  the  lands  of  a  lunatic  on  the  ground  that  his  grant  i^ 
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void,  or  must  be  await  the  execution  of  a  commission  or  a    albanv, 
scire  facias  7    Clearly  the  latter,(a)  which  of  itself,  shows     ^''^  ^^^ 
that  the  conveyance  is  not  a  nullity.    The  very  cases  cited      JackMn 
on  the  other  side  go  to  prove  the  same.    It  is  said  by  Mad-      GamW 
dock,(6)  that  '<  after  an  inquisition  found,  the  comimittee, 
it  seems,  may,  in  a  suit  by  him  and  the  lunatic,  avoid  his  i^inx^  sui, 
acts  from  the  time  he  is  found  to  be  non  compos  /'  and  it  (^  ^\  (P-  *) 
would  appear  to  follow  that  this  could  not  be  done  before.  cWy**  mm,  4 
In  Thompson  v.  Leachy{c)  the  Court  did  say  that  the  act  jSJjJ^wi   ▼. 
of  the  lunatic  was  void,  because,  if  only  voidable,  some  act  JLtack,  Comb. 

468. 

ought  to  be  done  to  avoid  it.  They  say,  however,  that  the  (^)  9  |f^ 
feoffment  of  a  lunatic  is  only  voidable ;  and  they  do  not  ^^  ^»^ 
pronounce  his  deed,  in  any  case,  void  to  all  intents  and  pur-  Bmym.  315. 
poses  ;  and  they  agree  that  the  deed  of  a  lunatic  and  in- 
fant are  parallel  in  all  respects,  except  that  the  former  may 
not  stultify  himself.  In  Zwich  v.  Parsons,{d)  the  counsel  (*  ^  B"*- 
relied  on  the  distinction  between  those  acts  of  the  infant 
which  take  effect  by  livery  or  otherwise.  As  to  this,  Ld« 
Mansfield  said,(e)  <^  We  think  the  law  is  as  laid  down  by  {•)  Id  id04 
Perkins,  (sect.  12,)  <  that  all  such  gills,  grants  or  deeds,  made 
by  infants,  which  do  not  take  effect  by  delivery  of  his  hand, 
are  void :  but  all  gifts,  grants  or  deeds,  made  by  infants,  by 
matter  in  deed  or  in  writing,  which  do  take  effect  by  delivery 
of  his  hand,  are  voidable,  by  himself^  by  his  heirs,  and  by 
those  who  have  his  estate.'  The  words, '  which  do  take 
effect  J  are  an  essential  part  of  the  definition,  and  exclude 
letters  of  attorney,  or  deeds  which  delegate  a  mere  power  and 
convey  no  interest  In  Bro.  Abr.  i\i,  ^  Dum  fuU  infra 
€Btatem,^  pi.  1,  (which  cites  46  Ed.  3,  34,)  it  is  noted, '  that  a 
Dumfuii  infra  tBtcUem  was  admitted  to  lie  of  a  rent ;  and 
yet,  by  some,  the  grant  of  an  infiEmt  was  void — ^not  voidable.' 
But  (says  the  book) '  it  is  not  so,  for  then  this  action  would 
not  lie,  and  besides,  the  delivery  of  a  deed  cannot  be  void, 
but  only  voidable.'  There  is  no  difference,  in  this  respect| 
between  a  feoffment  and  deeds  which  convey  an  interest 
The  reason  is  the  same."  Lord  Mansfield  applies  the  same 
doctrine  to  a  lunatic,  and  the  same  result  fbllows.  Suppose 
no  bond,  but  only  a  mortgage  is  given  for  money  borrowed 
of  a  lunatic,  payable  ten  years  hence ;  could  the  lunatic 
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^^^     money  lent  ?    Certainly  not ;  and,  as  Ld.  Mansfield  says  in 


Jackson  Zmtch  V.  Parsons,  the  deed  is  not  void  unless  both  parties 
Gamaer.  Can  avoid  it.  If  either  have  a  right  to  enforce,  it  is  voida- 
ble merely.  Some  of  the  cases  which  I  cite  are  those  of 
feoflment.  But  the  reason  is  the  same  in  respect  to  a  bar- 
gain and  sale,  or  mortgage.  An  acknowledgment  before  an 
officer  is  an  act  as  solemn  as  livery  of  seisin.  An  acknow- 
ledgment of  a  fine  by  a  lunatic  is  not  even  voidable ;  and 
shall  an  acknowledgment  before  an  officer  be  holden  void  7 
It  is  plain  from  Perkins,  (sec.  298,)  that  an  exchange  by  one 
ef  non-sane  memory  is  voidable  only,  and  may  be  made  good 
by  the  entry  of  the  heir ;  yet  there  is  no  livery  upon  an  ex- 
(/)  Wood's  change.(/)     Powell  says,fg^)  "It  is  holden,  that  after  office 

Inst*  14*  ^ 

(g)  Pow.  on  found  upon  the  writs  de  idiota  inquirerulo,  or  de  Innatico 
®"^  ^^  inquirendoy  the  alienation,  gift,  or  other  act,  &c.,  of  him  who 

is  non  compos  mentis^  as  well  as  of  him  who  is  an  idiot, 
may  be  avoided  even  during  his  life,  in  a  sdre  facias  by 
the  king,  who  is  bound  as  pater  pairicBj  to  protect  all  his 
subjects,  their  goods  and  estates."  There  is  also  a  difference 
between  an  idiot,  a  naiivitate,  where  the  king  is  absolutely 
entitled  to  all  his  estate,  subject  only  to  maintenance,  and  a 
lunatic,  where  he  is  a  mere  trustee.  In  order  to  avoid  in« 
cumbrances,  it  Ls  held  that  the  office  shall  relate  back  to 
the  time  when  the  disability  arose.  Then,  without  office, 
these  incumbrances  cannot  be  avoided.  Another  distinction 
taken  is,  that  incumbrances  incurred  before  office  found  may 
be  avoided  by  the  king ;  those  made  after  office  are  void, 
(A)  3  Day'i  *^^  ^^  ^®  ^^^  ^^  Webster  v.  Woodford,{h)  cited  on  the 
Co.  90.  other  side,  the  very  first  sentence  pronounced  by  the  Court 

is,  that  "  It  is  not  a  question  whether  a  deed  executed  by  a 
person  non  compos  mtmtis  is  voidable  for  want  of  capacity 
in  the  grantor  to  convey.  All  admit  that  it  is."  There  was 
no  pretence  in  that  case  that  the  deed  was  void ;  but  it  was 
holden  that  the  lunatic  might  avoid  it.  There  he  sought 
to  avoid  his  deed.  Here  he  does  no  such  thing.  Beverly^s 
case  also  decides  that,  before  office,  the  acts  of  the  lunatic 
are  voidable;  afterwards  they  are  void.  The  same  dis- 
tinction will  be  found  in  Bacon's  Abridgment,  title  Void 
&  Voidable,  (B)  (C). 
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But  admitting  that  a  deed  is  to  be  considered  void  from    Albany, 
the  period  at  which  the  lunacy  commences,  our  mortgage  will     Feb.  1824. 


not  be  overreached.  The  commission  was  executed  the  17th  Jaclwoo  ' 
Nov.  1818,  and  finds  that  Rose  had  been  lunatic  for  2  years  Gumaer. 
only.  The  mortgage  was  dated  February  29th,  1816,  a  period 
of  2  years  and  8  months  before  tlie  inquisition.  No  case,  how- 
ever, can  be  found,  where  one  can  take  advantage  of  an  in- 
quisition unless  connected  in  blood  or  estate  with  the  luna- 
tic. 

4.  Evidence  of  adverse  possession  was  properly  rejected, 
because  no  one  can  set  up  an  adverse  possession  to  avoid  the 
grant  of  the  state.  This  question  did  not  arise,  nor  did  the 
Court  pretend  to  dispose  of  it,  in  Jackson  v.  HudsonjlJ)  as  (0  3  ^<*»« 
supposed  on  the  other  side.  It  was  put  upon  the  nature  of 
the  possession.  There  was  a  patent  from  the  state  and  va- 
rious conveyances  thence  down  to  the  lessor,  while  the  In* 
dian  possession  existed ;  and  the  objection  of  adverse  pos- 
session applied  to  these  intermediate  grants.  The  Court  go 
on  to  consider  the  law  of  adverse  possession  as  it  relates  ta 
individuals,  and  demonstrate  that  it  was  not,  in  that  casd^ 
sufficient  to  avoid  a  private  grant. 

But  the  people  cannot  be  disseised  ;  nor,  consequently, 
their  grant  avoided  by  adverse  possession.    The  king  cannot  Pr«rogJ^«, 
be  disseised.(j)    This  is  said  in  so  many  words.  In  Taylor  ^*^'^  ^^^ 
V.  Horde.{k)    It  is  said,  on  the  other  side,  that  the  statute  Dy.  36& 
avoiding  the  conveyance  of  lands  held  adversely  is  but  an  i^}  ^  f^ 
exposition  of  the  common  law.    This  is  true  except  as  to  ^™-  257,  & 
the  penalty.    If  here  was  an  adverse  possession,  what  is  to    '  m  Jackmn 
prevent  the  patentee  being  sued  for  the  penalty  ?    Nei-  I;  r^V?**^  * 

Ouiios      Rod. 

ther  at  common  law  nor  by  the  statute  is  the  conveyance  444.  Tkemme 

of  the  people  avoided.  7^  3i&!'^*'ri2 

But  the  defendant  could  not  set  up  an  adverse  possession,  Mtme  ▼.  Cfra^ 

ham  3  fd.  IRAl 

even  as  against  an  individual.  Both  parties  derive  title firom  Tkt  tame  ▼. 
the  same  source — the  lessor  under  a  title  derived  from  ?^^'  «  * 
Merritt ;  and  the  defendant  under  a  Sheriff's  sale  upon  a  203.  Themme 
judgment  against  Merritt  subseciuent  to  the  deed.  Merritt  j;,hn!**^^^ 
would  not  be  entitled  to  such  a  defence,  and  so  of  the  defen-  186.  Themtme 
dant,  who  derives  title  from  him,  and  stands  in  his  place.(/)  jii^.  Re^  94. 


A 
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Feb.  1824.     y^  repealed  by  a  scire  facicts.{m) 


Jackson 

T. 

Gumaer. 


Davis,  in  reply.    We  do  not  object  to  the  validity  of  the 
mortgage  on  any  ground  except  lunacy.    Its  want  of  be- 
(m)  Jaekmm  ing  properly  acknowledged  does  not  avoid  it    Other  proof 
Joh^??!'    ^    might  have  been  received  of  its  execution.    The  acknow- 
ledgment being  entirely  ex  parte,  the  officer  should  be  holden 
to  bring  himself  strictly  within  the  statute.     In  Jackson  v. 
(»)  2  John.  Shepard,{n)  the  grantor  appeared  before  the  officer  and 
^  made  the  acknowledgment ;  yet  because  the  statute  was  not 

precisely  pursued  by  stating  that  he  was  known,  the  certifi- 
cate was  holden  void.  There  is  every  reason  for  holding 
the  officer  strictly  to  his  duty.  We  are  strangers  to  the  wit- 
nesses, and  have  no  opportunity  to  impeach  them.  The 
great  object,  as  I  observed  before,  is  identity.  The  certificate 
may  be  true,  and  yet  the  deed  not  signed  by  the  grantor  des- 
cribed in  it.  There  is  no  penalty  imposed  for  an  imperfect 
certificate.  The  legislature  required  knowledge  in  the  offi- 
cer, and  that  this  should  be  expressly  certified.  No  matter 
how  strong  his  obligation  to  act  correctly,  this  knowledge  can- 
not be  implied,  nor  can  it  be  made  where  it  is  certified  thus 
generally  and  loosely,  to  apply  to  the  grantor.  The  whole  . 
must  be  expressed.  If  the  words,  "  to  me  known/'  were 
out,  no  one  would  pretend  that  the  certificate  could  avail. 
All  the  old  certificates,  before  the  act  of  1797,  were  in  that 
form ;  and  to  give  effect  to  this  certificate  would  make  the 
statute  a  dead  letter.  It  cannot  reach  the  old  mischief.  It 
only  proves  that  the  officer  knew  the  grantor  to  be  of  such 
a  name.  It  is  said  that  this  should  be  received  as  prima  fa- 
cie evidence,  at  least.  Why  so  7  We  have  no  power  to 
attack  it,  because  we  are  strangers  to  the  whole  proceeding. 
This  is  one  reason  why  such  great  nicety  is  required.  The 
whole  is  a  matter  of  strict  right,  and  should  be  so  treated.  No 
matter  how  many  certificates  m^y  heretofore  have  been  in- 
correct. A  greater  number  will  be  found  correct ;  and  the 
balance  of  custom  would  no  doubt  be  found  with  us,  if  we 
could  try  the  question  by  a  general  examination  of  the  regis- 
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try  officers.    But  if  otherwise,  the  Court  should  not  sanction 
an  infraction  of  the  statute. 

These  remarks  are  also,  in  a  great  measure,  applicable  to 
the  affidavit.  The  statute  requires  that  the  officer  should 
certify  the  appearance  of  the  deponent.  May  he  depart 
from  such  a  direction  and  leave  this  to  be  implied. 

As  to  the  adverse  possession,  it  is  said  that  the  case  of 
Jackson  v.  Hudson,  applies  only  to  a  possession  in  hostility 
to  an  individual ;  but  a  recurrence  to  dates  in  that  case  shows 
that  its  effect  upon  the  patent  was  fairly  in  qtiestiouj  and 
Kent,  Ch.  J.  says,  that  <<  if  the  possession  of  the  Indians  was 
sufficient  to  destroy  the  deed  from  the  individual  of  1761,  it 
would  be  equally  effectual  to  destroy  the  grant  from  govern-' 
ment  of  1731.  It  is  conceded  that  adverse  possession 
avoided  a  deed  at  the  common  law ;  and  we  need  not,  there- 
fore, resort  to  the  statute.  The  government  have  attempted 
to  grant  lands  which,  at  the  common  law,  ttiey  have  no  pow-^ 
er  to  pass.  I  agree  that  the  people  cannot  be  disseised ;  but 
the  very  cases  to  which  we  are  referred  on  the  other  side 
show  that  they  may  be  out  of  possession.  If  an  alien  pur- 
chase land,  the  king  has  a  right  to  it,  but  he  is  out  of  pos- 
session, and  the  land  may  be  holden  adversely  to  him  till  of* 
fice  found.  So  of  the  people.(o)  They  cannot  enter  till  of- 
fice found,  but  when  in  possession,  I  admit  they  cannot  be 
disseised ;  the  king  cannot  change  or  dispense  with  the 
common  law,(/i)  and  is,  therefore  subject  to  the  rule  which 
forbids  any  one  to  convey  unless  in  possession.  In  all  cases 
where  an  entry  would  be  necessary  for  the  subject,  an  office 
found  is  necessary  for  the  king.  This  is  the  mauner  in  which 
he  is  to  enter,  and  as  the  same  rules  apply  to  his  right  of  en- 
try as  to  that  of  the  subject,  so  his  right  of  granting  is  cir- 
cumscribed  by  the  same  restriction.  Another  case,  showing 
the  manner  in  which  the  king's  right  of  entry  is  to  be  exer-* 
cised,  is  that  of  The  Wardens  4*  Commonalty  of  Sad* 
lers.(q)  It  was  there  held  that  where  the  king's  tenant  d!es^ 
when  another  is  in  possession  at  the  time  of  the  escheat, 
there  the  king  shall  not  be  adjudged  in  possession  till  the 
other's  seisin  and  possession  are  removed. 


ALBANY, 
Feb.  1834 

JackflOB 

T. 

Gumaer. 


T.  Bemek,  1 
Jalui.CM.S994 
The  MMc  ▼• 
J^MHifS  JUbiL 
C«bl09. 

(f)  Cooh 
Dig.  Preroga« 
tire,  (D«  7.) 
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ALBANY,        Lunacy  avoids  the  deed  for  all  purposes.    No  matt^ 
Feb.  1824.     -whether  it  was  executed  before  or  after  the  office  found. 
JackBon      The  Statute,  (17  Ed.  2,)  declares  the  king's  rights  which  is, 
Gumaer      *'  ^^^^  ^^  ^^^^^  provide  that  the  lands  of  the  lunatics  shall 
be  safely  kept  without  waste,"  &c.    The  act  of  finding  the 
inquisition  does  not  make  the  deed  void,  but  the  lands  never 
passed  out  of  the  lunatic  by  his  grant,  so  as  to  be  a  moment 
beyond  the  reach  of  the  crown.    The  office  merely  gives 
the  custody  to  the  king.    The  validity  or  invalidity  of  the 
lunatic's  contracts  Are  not  determined  by  the  inquisitioni 
but  is  open  for  trial  according  to  the  ordinary  course  of  the 
common  law  or  Chancery.  That  this  must  be  so,  is  plain  from 
the  circumstance  that  no  office  can  be  found  afier  the  luna- 
(r)  Bever-  tic's  death,  SO  that  if  he  die  the  king  can  have  no  title,(r) 
K.  12?:'    ^  yet  his  deed  shall  be  void.    In  Vin.  Abr.  (D)  pi,  7,  8,  it  is 
said  that  all  the  acts  of  a  lunatic  in  pais  are  void,  except  his 
feoffinents  and  livery  and  seisin ;  and  those  are  only  void- 
able, because  of  the  respect  the  law  gives  to  a  feoffment  on 
the  account  of  its  solemnity  in  the  transmutation  of  a  free- 
(•)  Thamp9on  hold.(«)    And  in  Thompson  v.  Leach,[t)  the  Court  say, 
▼•        ^"^^  "Thesurrenderofthelunatic  was  void,  oAini/to,  and  never 
Saik.300,301.  had  any  effect  in  the  law  ;  and,  therefore,  any  person  may 
173^'  &^G  ^  ^^®  advantage  of  it." 

P.  It  is  said  that  Zouch  v.  Parsons,{u)  overrules  the  distinc- 

435, 436.  tion  between  an  act  accompanied  with  livery  and  seisin,  and 
"J)  3  Burr,  any  other  deed  passing  an  interest,  making  each  voidable 
only.  It  is  true  that  something  of  this  is  said,  but  the  ground 
of  thac  case  is  altogether  difierent,  and  the  dictum  is  entire- 
ly obiter.  The  conveyance  of  the  infant  was  mere  matter  of 
form,  and  might  clearly  be  supported  upon  equitable  grounds^ 
He  w^as  heir,  executor  and  residuary  legatee,  and  released  a 
mortgage  of  his  testator  on  payment  of  the  money.  There 
is  a  farther  difference  between  infants  and  lunatics  than  that 
made  in  Thompson  v.  Leach.  Infants'  contracts  are  some- 
times void  and  sometimes  valid.  A  contract  for  necessa- 
ries is  binding,  but  not  so  of  a  lunatic.  The  Court  will 
find,  by  all  the  authorities,  that  exc^t  in  cases  of  fine  and 
feoffment,  the  acts  of  a  lunatic  are  merely  void.    A  fine  is 
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in  the  face  of  the  Court,  and  a  feoffinent  is  in  the  face  of  the  albant, 

country,  which  takes  it  out  of  the  general  rule.  Feb.  1834. 

The  very  definition  of  a  contract  is  the  agreement  of  per-  JackMu 

sons  capable  of  contracting,(v)  or  giving  a  rational  assent  to  Gumaer, 

its  terms.     Mental  alienation  precludes  the  possibiUty  of  v  «  /^ 

(v)   1  Com. 
tniS.  on  Cont  2. 

In  ejectment,  the  plaintiff  must  recover  on  the  strength 
of  his  own  title,  not  on  the  weakness  of  the  defendant's  ;(tr)      .^n  ^^^^^ 
and  it  follows  that  if  the  mortgage  is  void,  or  there  is  any  on  Ej.  15, 109, 
defect  in  the  plaintiff's  proof,  judgment  should  be  for  the 
defendant 

It  is  said  that  the  mortgage  is  not  overreached  by  the  in- 
quisition in  point  of  time  ;  but  this  is  no  objection  to  its  ad- 
missibility.   The  inquisition  is  only  prima  facte  evidence 
of  the  facts  which  it  contains  ;(jr)  and  we  might  have  gone     ..  ^  ^^^^ 
on  to  show  Rose  a  lunatic  at  a  period  much  more  than  two  Ch.  578.      i 
years  before  the  commission  was  executed.    Of  this  act  the       ""**"' 
jury  on  the  trial  of  the  cause  are  the  proper  judges. 

Curiaj  per  Savage,  Ch.  Justice.      The  first  question 
raised  on  the  trial  was  as  to  the  sufficiency  of  the  certificate 
of  acknowledgment  on  the  mortgage  executed  by  De  Witt 
Rose.    The  Judge  certifies  ttiat  the  grantor  was  knovm  to 
him^  but  does  not  add  that  he  knew  him  to  be  "  the  persoti 
described  in  and  who  executed  the  deed/*    Were  we  called 
on  to  establish  a  form  for  such  a  certificate,  I  should  certain- 
ly be  for  inserting  that  the  grantor  was  known  to  the  Judge, 
or  other  officer  taking  the  acknowledgment,  to  be  the  per* 
son  described  in  the  deed ;  but  the  legislature  could  not  ex^ 
pect  the  officer  to  know  that  the  grantor  described  in  the 
deed  actually  executed  it,  otherwise  than  by  his  acknow-* 
ledgment,  or  proof  by  a  witness.    The  form  used  in  this 
case  has  been  in  very  general  use,  and  the  practice  in  this 
respect,  may  perhaps  amount  to  a  construction  of  the  aet.(y)  •  ry)  JMWm 
At  ^11  events,  I  am  unwilling  to  say  that  titles  which  depend  Jem*,        5 
for  proof  upon  certificates  thus  drawn,  are  to  be  put  in  jeo-  Cranch,  3a. 
pardy  by  the  allowance  of  such  a  technical  objection ;  for  I 
cannot  but  consider  the  acknowledging  officer  drawing  such 
a  certificate  as  possessing  all  the  knowledge  required  by  the 
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lik  t^'    Statute.    The  Judge,  in  my  opinion,  decided  correctly,  that 

m  the  mortgage  should  be  received  in  evidence. 

Jaduoa         rji)^^  objection  to  the  power  of  the  commissioner  to  admin- 
Gomaei;      isCer  the  oath  and  take  the  affidavit  of  the  regularity  of  the 
proceedings,  as  well  as  to  the  form  of  his  certificate,  are  both 
untenable. 

As  to  the  admissibility  of  the  testimony  offered  to  prove 
the  lunacy  of  De  Witt  Rose,  when  he  executed  the  rnort* 
gage,  it  is  clear  that  the  acts  of  a  lunatic  before  office 
found  are  not  void  but  voidable,  and  it  is  enough  that  the 
defendant  does  not  stand  in  such  a  relation  to  the  lunatic 
(jr)  Beverly 9  as  entitles  him  to  avail  hunself  of  the  testimony.(z) 

J^*  *  '  ^^^^  evidence  of  adverse  possession  was  also  properly  r©» 
jected.  If  such  testimony  would  be  proper  as  between  in- 
dividuals deriving  title  from  the  same  person,  (which  it  ia 
not  necessary  to  decide,)  yet  it  was  not  admissible  as  against 
the  people  of  the  state.  The  reason  which  makes  a  deed 
void,  because  executed  by  a  grantor  out  of  possession,  is, 
^'  for  avoiding  of  maintenance,  suppression  of  right,  and  stir- 
ring up  of  suits :  and,  therefore,  nothing  in  action,  entry,  or 
re-entry,  can  be  granted  over ;  for  so,  under  color  thereof, 
pretended  titles  might  be  granted  to  great  men,  whereby 
right  might  be  trodden  down,  and  the  weak  oppressed,  which 
the  common  law  forbiddeth,  as  men  to  grant  before  they  be 
in  possession.''  (Co.  Litt.  214,  a.)  Our  statute  against 
champerty  and  maintenance  is  in  affirmance  of  the  com- 
mon law,  and  superadds  a  forfeiture.  The  reason  of  the 
common  law  and  of  the  statute  cannot  be  applicable  to  the 
state,  and  therefore  the  rule  foils.  That  such  is  the  con- 
struction put  upon  a  similar  statute  in  the  state  of  Connec- 
ticut, appears  from  the  case  of  Allen  v.  Hoyt,{a)  and  Bamej/ 

j^s^'  T.  CuiUr.(b) 

^*)  iR<wt*«      On  all  the  points  raised,  therefore,  I  am  of  opinion  that 

par  Cor. '     '  the  plaintiff  is  entitled  to  recover.(c) 

New  trial  denied. 


(e)  In  Bamey  t.  Cutler  ^  Mtfultkrop,  (1  Root's  Rep.  491,)  Um  Sop^- 
iter  Covt  of  Comeefieat,  ny,  that  "  Gairdimni  who  giTO  deedi  of  tte 
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lands  of  their  wards,  porsuant  to  a  decree  of  a  Court  of  Chancery  ;  execu-  ALBANY 
lorB,  Slc,  who  ^ve  deeds  of  the  lands  of  the  deceased  by  order  of  the  As-  Feb.  ISdi. 
lembly  or  the  Court  of  Probate ;  and  collectors  who  sell  lands  for  payment 
of  taxes  by  order  of  law ;  and  the  treaaorer  who  {firea  deedf  of  lands  be* 


Whitakar 

T. 

longing  to  the  state— cannot  be  said  to  be  seised  or  disaeiaed  of  the  lands  Young; 
they  undertake  to  convey.  Those  who  do  not  act  in  their  own  right,  or  by 
Tirtue  of  any  interest  they  have,  but  wholly  by  public  authority,  cannot  be 
considered  as  being  in  any  sense  within  the  statute.  Besides,  most  of  them 
are  under  injunctions  to  convey  in  a  limited  time,  which  would  render  the 
performance  of  their  duty  impracticable,  if  it  was  necessary,  in  such  c 
that  possession  should  be  recovered  before  a  sale  would  be  valid." 


Whitakee  against  Young  &  Young,  impleaded  with 
Young,  heirs  of  Young,  deceased. 

Declaration  in  assumpsit,  upon  the  statute  '^  for  the  re- 
lief of  creditors  against  heirs  and  devisees,"  (1  R,  L.  316,)  clarbjagainat 
thus :    "  Albany,  ss.  Joseph  Whitaker  complains  of  Char-  ^"»  ^  **»• 

^  simple      cm- 

lotte  Young,  Hannah  Young,  and  Alexander  Young,  heirs  tract  of  the  an- 
of  Benjamin  Young,  deceased,  they  the  said  Charlotte  JJJ*^  "^ 
Young,  Hannah  Young,  and  Alexander  Young,  being  the  the  relief  of 
sisters  and  brother  of  the  said  Benjamin  Young,  deceased ;  g^^ogt  ^^^ 
the  said  Charlotte  Young  and  Hannah  Youngs  being  in  ?f V^^^^^ 
custody,  ^c,  and  the  Sheriff  of  the  city  and  county  of  Al-  The  statute 
hany^  having  returned  to  the  tcrit  of  capias  ad  responden-  ^^^of^J^ 
dum,  issued  to  him  in  this  cause,  as  to  the  said  Alexander  ceeding  a- 
Young,  that  he  was  not  found  in  his  bailiwick  ;  for  that,  debton,  where 
whereas  the  said  Benjamin  Young,  in  his  lifetime,  to  wit,  *  ^^^^^^l* 
on  the  1st  day  of  January,  A.  D.  1816,  at  the  city  of  Alba-  into  court,  (i 
ny,  and  in  the  county  of  Albany  aforesaid,  was  indebted  to  ^^^  ^^  ~^ 
the  said  Joseph  Whitaker,  in  the  sum  of  1500  dollars,  of  ^  an  actjon 
good  and  lawful  money  of  the  United  States  of  America,  for  £.. 
so  much  money  by  the  said  Joseph  Whitaker,  before  that  y^J^'TL  JJ? 
time  lent  and  advanced  to  the  said  Benjamin  Young,  in  his  extent  of  their 
lifetime,  at  his  special  instance  and  request ;  and  being  so  ^y  ^^"^ 
indebted,  he,  the  said  Benjamin  Young,  in  his  lifetime,  in     "  ■<»">•  •» 

not      wamedy 
those  who  are 

must  plead  it  in  the  first  instance,  or  they  lose  the  benefit  of  contribution. 

Bat  where  it  appears  on  the  face  of  the  declaration,  that  only  a  part  of  the  heii%  4te.|  an 

vrested  in  the  suit,  those  who  are  so  arreated  may  demur. 


ferd 
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ALBANY, 
Feb.  1824. 

Whitaker 

V. 

Tomig. 


consideration  thereof,  afterwards,  to  wit  on  the  day  and  year 
aforesaid,  at  the  city  of  Albany,  and  in  the  county  of  Alba- 
ny aforesaid,  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  Joseph  Whitaker,  to  pay  him,  the  said  Joseph 
Whitaker,  the  said  sum  of  money  above  mentioned,  when,  he^ 
the  said  Benjamin  Young,  should  be,  thereunto,  afterwards 
requested." 

[  The  declaration  also  contahied  a  like  count  far  work 
and  labor y  goods  sold  and  delivered^  money  had  and  re- 
ceivedf  money  paidj  laid  out  and  expended^  ^«c.,  ^c,  and 
concluded  thus ;] 

Nevertheless  the  said  Benjamin  Young  in  his  lifetime, 
and  the  said  Charlotte  Young,  Hannah  Young,  and  Alex^ 
ander  Young,  as  heirs  of  the  said  Benjamin  Young,  since 
the  death  of  the  said  Benjamin  Young,  not  regarding  the 
said  several  promises  and  undertakings  so  as  aforesaid  made 
by  the  said  Benjamin  Young,  in  his  lifetime,  to  the  said 
Joseph  Whitaker,  but  contriving,  and  craftily  and  fraudu* 
lently  intending  to  deceive  and  defraud  the  said  Joseph 
Whitaker,  in  this  behalf,  the  said  Benjamin  Young,  in  his 
lifetime,  did  not,  nor  have  the  said  Charlotte  Young,  Han- 
nah Young,  and  Alexander  Young,  as  heirs  of  the  said  Ben- 
jamin Young,  since  the  death  of  the  said  Benjamin  Young, 
paid  to  the  said  Joseph  Whitaker  the  said  several  sums  of 
money  above  mentioned,  or  any  or  either  of  them,  or  any 
part  thereof,  (although  often  requested  so  to  do.)  But  the 
said  Benjamin  Young,  in  his  lifetime,  wholly  neglected  and 
refused  so  to  do  ;  and  the  said  Charlotte  Young,  Hannah 
Young,  and  Alexander  Young,  as  heirs  of  the  said  Benjamin 
Young,  have  hitherto  wholly  neglected  and  relused,  and 
still  do  refuse  so  to  do ;  to  the  damage  of  the  said  Joseph 
Whitaker,  of  2000  dollars,  and,  therefore,  he  brings  suit,  &c. 

General  demurrer  and  joinder. 


H,  Louks.  in  support  of  the  demurrer.    The  action  is 
against  the  defendants,  as  heirs,  and  one  is  returned  not  tak- 
en.   This  appearing  upon  the  face  of  the  declaration,  is  the 
{m)  1  Chit  proper  subject  of  a  demurrer.(a) 
i^  ^*  In  Jackson  v.  Hoagjjb)  it  was  held  that  a  judgment  against 

B«p.  59.         heirs,  when  all  were  not  taken,  did  not  bind  the  inheritance* 


DF  THE  STATE  OF  NEW  YORK.  571. 

of  those  who  were  omitted.    Heirs  are  not  responsible  qua    albant^ 
joint  partners  personally,  but  qtui  inheritors,  each  to  the  ex-     Feb.  1834. 
tent  of  his  inheritance.    Take  the  case  of  two  sons  and  three     Whitaker 
children  of  another  son  deceased ;  the  two  former  take  each       Young, 
one-third,  and  the  three  latter  one-third,  and  their  liability 
should  be  apportioned  accordingly  ;  but  in  case  of  partners, 
each  is  answerable  for  the  whole  debt,  and  if  one  only  has 
property,  this  is  liable  for  the  whole. 

Again  ;  in  case  of  heirs,  each  is  liable  to  contribution ;  for 
each  is  answerable  only  so  fiuras  he  has  inherited  ;  and  the 
amount  of  his  inheritance  limits  the  extent  of  his  responsi- 
bility. Hence  it  is,  that  heirs,  ifcc,  and  tertenants,  must  all 
be  warned  by  scire  facias^  on  a  judgment  against  the  ances- 
tor ;(c)  for  those  not  warned,  are  not  obliged  to  answer;  (OdSumd. 
but  if  some  are  not  warned,  and  the  others  do  not  take  ad-  '^^ 
vantage  of  this  in  the  first  instance,  by  plea,  they  lose  the 
benefit  of  contribution,  or  of  relief  by  an  audita  querela^ 
in  case  execution  issues  against  their  land  only.(rf)  (f)  /^*^ 

This  is  not  an  objection  which  can  be  obviated  by  amend-  Jac.50S.  cUrk 
ment ;  for  if  the  return  of  nan  est  factum  be  stricken  out  of  mJ^T*'*'!^! 
the  declaration,  as  to  one  heir,  still  the  others  may  plead  -ByretT.  Cwo- 
that  there  is  one  heir  who  is  not  taken,  which  will  be  equal-  3J9.    hirW. 


ly  decisive  against  farther  proceedings  in  the  cause.  %^!fU 

Z).  Hosford,  contra.    The  words  of  the  statute(e)  regula-     (e)  1  R.  U 
ting  the  proceedings  against  joint  debtors,  where  all  cannot  ^^••-  ^^• 
be  taken,  are,  *^  that  all  persons  jointly  indebted  to  any  oth- 
er person,  upon  any  joint  obligation,  contract  or  matter 
whatsoever,"  may  be  pursued  to  judgment,  in  the  mode  we 
have  taken  here. 

The  heir  is  chargeable  jtire  sua,  as  for  his  own  debt,  by 
virtue  of  the  original  contract,  from  having  assets  descended 
to  him,  and  therefore,  the  declaration  against  him  in  debt  is 
in  the  debet  et  detinet,  although  he  may  discharge  himself  by 
showing  that  he  had  no  assets.(/)  Hence  the  heir  is  con-  ^r^  j  E,p, 
sidered  the  debtor  to  the  creditor  of  the  ancestor,  until  he  N-  r.  pt  9,  p. 
discharges  himself  by  showing  that  he  has  no  assets.  Where  and  Uie  ea 
there  are  several  heirs,  the  demand  against  them  being  joint,  ***^  ^***- 
they  are  certainly  joint  debtors  in  the  strictest  sense  of  the 
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ALBANY,    tenns.    That  this  is  so,  was  clearly  the  opinion  of  this  Couit' 
Feb.  1824.     jj^  jackson  V.  Hoagy{g)  cited  on  the  other  side. 


Sappiement,       The  heirs  who  are  taken,  will  sustain  no  greater  incon* 

^''  venience  than  other  joint  debtors,  who  are  proceeded  against 

(g)  6  John  in  the  same  manner.    The  same  remedy  exists  to  compel 

*P*  contribution  in  both  cases. 

Curia,  The  defendants  are  answerable  as  heirs  to  the 
extent  of  their  inheritance  only ;  and,  as  between  each  oth- 
er, are  liable  to  contribute  on  scire  facias.  If  some  are  not 
warned,  those  who  are  must  plead  it,  in  the  first  instance,  or 
they  lose  the  benefit  of  contribution.  (2  Saund.  9,  n.  10,  and 
the  cases  there  cited.)  This  principle  applies  to  the  present 
case.  As  two  only  are  taken,  and  it  appears  on  the  face  ot 
the  declaration  that  three  are  liable,  there  is  no  need  of  the 
non-joinder  being  shown  by  plea.  The  defendant  may  de- 
mur. (1  Chit.  PI.  29,  and  the  cases  there  cited.)  The  joint 
debtor  act  (1  R.  L.  621,  s.  13,)  has  no  application  to  an  ac- 
tion against  heirs.  There  must,  therefore,  be  judgment  for 
the  defendant,  with  leave  to  amend  on  payment  of  costs. 

Judgment  for  the  defendant. 


fiopplement  to  the  note  (a),  ante,  433,  436,  upon  the  qneition,  Ajub  Uin* 

VCBMALIfTS  AomauBLC  WITNimt  7 

I  RKMARKED  in  the  note  to  which  this  is  a  rapplement,  that  in  the 
Courts  of  Common  Pleas  and  Nisi  Priua,  in  several  counties  of  this  state, 
the  question  as  to  the  adnussibiltty  of  witnesses,  who  adhere  to  the  creed  of 
VniTersalism,  has  been  frequently  agitated.  Some  circumstances  led  me  to 
suppose  that  this  had  oftener  been  the  case  in  the  5th  circuR,  than  in  aojr 
other.  Among  these  circumstances,  was  that  of  having  seen  the  history  of 
a  public  meeting  in  one  of  the  counties  of  that  circuit,  in  which  the  ques- 
tion was  canvassed,  as  a  matter  which  involved  the  rights  of  great  num- 
bers, and  in  which  that  respectable  lawyer  and  philanthropist,  Mr.  F.  C. 
White,  was  mentioned  as  having  tsken  a  leading  part  in  the  discnsnon. 
These  considerations  led  me  to  request  of  the  Hon.  N.  Williams,  Judge  of 
that  circuit,  an  account  of  his  views  in  relation  to  this  question,  if  it  bad 
arisen  and  been  decided  by  him ;  and  I  am  indebted  to  this  able  jurist  for 
his  notes  of  the  following  opinion,  upon  the  question  being  presented  ui  a 
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eate  before  him,  while  on  the  Sth  drenit  This  iid  not  oome  to  bnnd  till 
After  my  note  had  been  printed ;  hot  I  haeton  to  gire  it  the  eailieat  poanflil* 
place  in  theae  reports. 

WiLUAMB,  Ctrcnit  Jadge,  deliTered  the  opinion  of  the  Coort  Ttie  point 
may  be  considered  as  open  in  this  ooantry,  unless  the  o|miion  npon  it  giren 
by  the  late  learned  -Chief  Justice,  in  the  case  of  Jaekwon  r.  CfridUf,  (18 
John.  Rep.  103,)  m  considered  as  condnsiTe. 

The  rule,  as  adopted  in  that  case,  is  this,  '*  TkmtinfideU  who  i»  mt  believe 
in  a  God,  or  if  they  do,  do  not  thimk  that  he  wiU  oiiher  rewmd  or  ptmiok 
them  in  the  world  to  come,  emmot  he  witneoeee*** 

That  an  infidel  who  belieres  in  a  God,  and  also  in  rewards  and  ponisfa* 
ments  in  a  fbtnre  state,  may  be  a  witness,  is  admitted  in  all  the  aothoritieay 
(except  in  Co.  Litt.  6  b,  which  is  certainly  not  law  at  this  day,)  and  Hw 
qnestion  now  is,  simply.  Whether  a  mam  helieoing  m  a  Cfod,  and  tn  remarda 
and  puniehmente  in  thie  world  only,  may  be  a  wknessi 

I 

In  the  case  of  Jackoon  t.  ChidUy,  the  witneas  had  declared,  not  only  thai 
he  did  not  believe  in  a  ftitors  state  cf  rewards  and  panishmeots,  but  that 
when  he  died  there  was  an  end  of  him ;  that  man  was  tike  the  beasts,  and 
that  he  knew  of  no  being  superior  to  man.  Heatt,  then,  was  a  complete 
atheist ;  one  who  did  not  feel  any  responsibility  to  any  superior  being.  Cer* 
tainiy,  snch  a  man  could  not  be  allowed  as  a  witness ;  and  the  opinion  de^ 
liTcred  on  the  point  in  qnestion,  was  not  called  fbr  in  that  ease.  If  the  wit* 
f  ness  had  belieyed  in  the  Supreme  Being,  and  in  a  responsibility  to  hun  for 
his  actions,  either  in  this,  or  a  fntwe  state,  the  case  would  have  been  alto* 
gather  different  But,  in  order  to  present  the  precise  point  in  <|iiestion,  a  wit* 
ness  must  be  offered  who  belieres  In  a  Ood,  and  in  punishment  by  him  hi 
this  life  only.  Ought  a  man  with  oueh  a  creed,  in  other  respects  competentt 
to  be  a  witness  7    This  is  the  question. 

The  eases  reported  in  Strange,  1104,  and  Leach,  64,  do  net  appear  to  me 
to  touch  this  precise  point  at  all.  Neither  do  any  of  the  opinions  reported 
in  the  great  case  of  Omiehund  ▼.  Barker,  except  that  of  Chief  Justice  Willes. 
Unfortunately,  his  opinion  is  di6brently  reported  in  Atkynv'  and  in  Willes' 
Reports.  And  it  would  seem  that  the  writera  upon  eridence,  since  that  cast 
was  decided,  have  generally  followed  the  report  of  Atkyns,  which  was  pub- 
lished long  before  the  publicatioa  of  the  opinion  ot  Ch.  J.  Willes,  from  his 
own  manuscript ;  and  it  it  trident  that  Atkyns  most  haTe  reported  firom  his 
own  notes  of  the  opinions  ddirered  in  that  case,  because  he  has  given  that 
of  Willes  rather  loosely,  and  materially  variant  from  the  one  left  by  that 
learned  Judge  in  his  own  handwriting. 

As  this  opinion  of  Willes  appears  to  have  been  relied  upon  by  all  the  law 
writers  upon  the  subject,  as  well  as  by  the  late  Chief  Justice  in  the  case  of 
Jackoon  v.  OridUy,  it  becomes  highly  important  to  know  what  it  was,  at 
delivered,  and  preserved  for  future  times  by  himtelfl 

This  opinion,  as  reported  by  Atkjrns,  (1  Atk.  45,  and  in  ed.  of  1781,  p. 
55,)  was  this :  "  And  though  I  am  of  opinion  that  infidels  who  believe  a  Ood 
and  future  rewards  and  punishments  in  the  other  world,  may  be  witntsttt. 
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yet  I  am  cleariy  of  opinion  that  if  they  do  not  believe  a  God,  or  fatiuto  re« 
Wazdfl  and  pnnishmentfl,  they  on^irht  not  to  be  admitted  as  witnewea." 

In  the  opinion,  as  reported  in  Willes'  Reports,  and  which  appeal*  to  be  » 
serioas,  learned  and  elaborate  one,  the  Chief  Jastice  laya  down  (p.  545)  thii 
rule  upon  the  point  in  question :  "  And*  therefore,  nothing  but  the  helu/of 
m  Ood,  and  that  he  will  reward  and  punUh  us  according  to  our  deatrU,  u 
neceaeary  to  qualify  a  man  to  take  the  oath."  Again  he  says,  (p.  549)  *'  In- 
fidels, (if  any  such  there  be)  who  either  do  not  believe  a  Ood,  or  if  they  do, 
do  not  think  that  he  will  either  reward  or  punish  them  in  tkio  world  or  in 
the  next,  cannot  be  witneaMS,"  &jo.  And  to  make  it  clear,  beyond  a  doubt, 
that  he  does  not  mean  future,  he  says,  by  way  of  illustration,  (pp.  550,  1,) 
**  Supposing  an  infidel,  who  believes  a  God,  and  that  he  will  reward  andpun- 
idi  in  tkio  world,  but  does  not  believe  a  future  state,  be  examined  on  his 
oath,  (as  I  think  he  may,)  and  on  the  other  side,  to  contradict  him,  a  chris- 
tian is  examined,  who  believes  a  future  state,  and  that  be  shall  be  punished 
in  the  next  world  as  well  as  in  this,  if  he  does  not  swoar  to  the  truth,  I  think 
that  the  same  credit  ought  not  to  be  given  to  an  infidel  as  to  a  christian,  be- 
cause he  is  plainly  not  under  so  strong  an  obligation." 

From  the  foregoing,  it  is  evident  to  me  that  Atkyns  has  not  discriminated 
nicely  in  reporting  the  opinion  which  has  been  so  much  reMed  upon ;  and  it 
is  not  pretended  that  any  of  the  opinions  of  the  other  Judges  in  the  same 
case  touch  this  point  at  alL  And  upon  the  whole,  I  cannot  but  yield  my 
conviction,  that  according  to  the  law  as  laid  down  by  Ch.  J.  WiUes,  it  is  not 
necessary,  in  order  to  render  a  man  a  competent  witness,  that  he  shonM  be- 
lieve any  thing  more  than  that  there  is  a  Supreme  Being,  and  that  he  will 
reward  and  punish,  either  in  this  or  in  a  future  life. 

Jews,  Mahomodans  and  Hindoos,  have  all  been  admitted  as  witnesses  fai 
England ;  and  it  would  seem  unchristian  as  well  as  unjust,  so  to  extend  the 
rule  in  this  country,  as  to  exclude  those  christians  who  believe  in  God,  in  n 
Aiture  state,  and  salvation  through  Jesus  Christ,  and  in  punishments  in 
world,  thou^  not  in  the  next. 
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The  Overseers  of  the  Poor  of  the  town  of  Brookha- 
VEN  against  the  Oversees  op  the  Poor  of  the  town  of 

SOUTHOLD. 

The  people,  &c.,  to  J.  S.,  N.  P.,  and  J.  P.  O.,  Esquires,     CertionLrito 


three  of  the  Judges  in  the  Court  of  Common  Pleas,  and  Jus-  g»««^^ 

Btmi    to    nH 

tices  of  the  Court  of  General  Sessions  of  the  Peace,  in  and  mow  proooed- 
for  the  county  of  Suffolk,  Greeting :  Whereas  an  appeal  ^^;J^  ^ 
was  lately  brought  and  heard  in  our  Court  of  General  Ses-  pointicloeided, 
sions  of  the  Peace,  in  and  for  the  said  county  of  Suffolk,  nient  ^'*'^' 
held  before  you,  from  an  order  made  by  J.  R.  &  B.  W-   Se^onimwt 

^_  ooniply     wito 

Esqs.,  two  of  our  Justices  of  the  Peace  in  and  for  our  said  raeh  a  writ, 
county,  adjudging  that  the  settlement  of  J.  and  P.,  his  wife,  JJ^all^ll^! 
and  A.  their  daughter,  was  in  the  town  of  Southold,  in  the  ^^*  *W  nu^T 
said  county ;  and  directing  their  removal  from  the  town  of  ed  a  eJw.  * 
Broekhaven,  in  the  said  county,  to  the  said  town  of  S.,  in  .  ^^  ^•y  "•" 
which  said  appeal  the  Overseers  of  the  Poor  of  the  said  town  will '  compel 
of  S.  were  appellants,  and  the  Overseers  of  the  Poor  of  the  ^"L  ^  ^ 
said  town  of  B.  were  respondents ;  and  such  proceedings 
have  been  had,  in  the  said  appeal,  that  a  judgment  or  order 
has  been  pronounced  and  given  in  our  said  Court  before 


576  Cases  in  the  supreike  couRt 

NEW  YORK,  you,  ogainst  the  said  respondents ;  and  we  being  willingi 
May,  1824.    g^^  certain  reasons,  that  the  record  of  the  said  proceedings 
Oveneen  of   and  judgment  should  be  certified  by  you  to  our  Supreme 
^  avon    Qq^j^  ^f  Judicature,  do  therefore  command  you,  that  you 
^^fiSSSSd.**^   send,  under  your  respective  seals  the  record  of  the  said  pro- 
ceedings and  judgment  or  order,  with  the  process,  pleadingSi 
evidence,  objections  made  thereto  on  the  hearing  of  the 
said  appeal,  and  other  things  touching  the  same^  to  our  Jus- 
tices, &c.,  at,  ioc,  on,  &c.,  in  as  full  and  ample  a  nianner 
as  the  same  remain  before  you,  together  with  this  writ,  that 
we  may  further  cause  to  be  done  herein  what  of  right  ought 

,        to  be  done.    Witness,  &c. 

F\irlie,  ^c,  CTks. 
S.  B.  Strongf  Attorney. 

This  writ  was  allowed  by  Mr.  Recorder  Riker,  on  an  af- 
fidavit of  Mr.  Strong,  counsel  for  the  respondents  in  the 
Ck)iu't  of  Sessions,  detailing  the  commencement  of  the  cause 
there,  the  evidence,  points  made,  and  the  decisions  thereon, 
with  the  order  of  the  Sessions  quashing  the  order  of  removal ; 
alMl  the  Court  below  made  a  full  return,  embracing  the  par- 
licttiars  to  which  the  affidavit  related.  The  affidavit  did 
not  show  that  the  Sessions  had  stated  a  special  case,  and  for 
this  cause, 

D.  Robert  now  moved  to  quash  the  certiorari  and  return. 
He  said  the  practice  of  submitting  to  this  Court  questions  of 
law,  arising  upon  evidence  given  at  the  Sessions,  depended 
on  their  stating  a  case  voluntarily ;  but  this  Court  will  not 
compel  them  to  do  it.  The  Sessions  are  an  inferior  jurisdic- 
tion, proceeding  summarily,  as  to  which  the  general  rule  is 
that  they  are  not  bound  to  send  up  any  matter  upon  certio- 
rari, except  their  process  and  record  of  judgment.  Such  is 
the  rule  in  England  as  to  the  Quarter  Sessions ;  and  the 
statute,  (1  R.  L.  285,  s.  18,)  requiring  the  Court  of  Sessions 
in  the  city  of  New  York  to  state  a  case,  upon  certiorari, 
strongly  implies  that  no  other  Court  of  Sessions  is  bound  to  do 
this. 

To  show  when  certiorari  lies,  and  its  nature  and  object,  he 
cited  1  Ld.  Raym.  469,  580 ;  1  Salk.  144 ;  2  Burr.  1042. 
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And  to  show  when  the  proceedings  of  summary  jiirisdic-  new  york, 
tions  may  be  reviewed  on  the  merits,  he  cited  Burr.  Sett.    M*y»  ^884 
Cas.  64,  77,  278,  454 ;  3  John-  Rep.  23 ;  1  T.  R.  755 ;  2        Gwm 
Burr.  1040.  b^cLml 

• 

But  the  Courtf  without  hearing  Mr.  S,  B.  Strongs  who 
was  to  have  argued  against  the  motion,  said  that  the  con« 
stant  practice  of  this  Court  is^  to  require  the  Sessions  to  state 
the  evidence  and  points  of  law  in  their  return.  And  though 
this  is  denied  in  England,  and  rests  upon  the  will  of  the 
Court  below,  as  Mr.  Robert  had  insisted  ;  yet,  in  this  state, 
i£  the  Sessions  should  refuse  to  make  such  a  return,  this 
Court  would  compel  them  to  do  it,  by  a  rule^a) 

Motion  denied  with  costs. 

Savage,  Ch.  J.  was  absent. 


(«)  Mr.  StrMig  infaniied  me  that  ke  vefied  fer  kb  praoUee.  in  thif 
«BtiMly  OA  what  the  Comt  aa^r  in  Sw€t  v.  Th9  094r$ttr»  ^  tJU  Poor  tf 
the  town  of  CUnton,  (3  John.  Rep.  33,  26.) 


Green  and  Matthews  against  Beekman  and  others, 

owners  unknown. 


In  partition,  t^ory  moved  that  moneys,  paid  into  Court 
for  the  use  of  owners  unknown,  pursuant  to  the  statute,  (sess.  money  paid  in- 
36,  ch.  100,  s.  7,  1  R.  L,  511,)  be  paid  over  to  two  persons  Jj  ow^eS'S^ 
who  claimed  it.  He  produced  proof  that  the  proper  notice  known,  paid 
of  the  motion  had  been  given,  and  because  the  sura  claimed  ante,  without 
by  each  was  small,  being  but  about  $225,  and  it  appeared  '^'^f  ■»- 
that  the  claimants  were  men  of  large  fortunes,  the  Court  did  fond, »  pro^i. 
not  require  the  security  to  refund  which  they  are  authorized  t^^Be!^^^ 
by  the  statute  to  demand  in  their  discretion.  lOO,  a.  7,  i  R. 

L.511,)itap. 

Rule  accordingly.      JESS  eiaim. 

•d  was  amaU, 

Savage,  Ch.  J.  was  absent  •^  ^  «!;*?- 

1  — -  wealthy. 
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onymouB.  Jackson  against  Wakeman  and  others* 

Absence  of  At  the  last  term,  the  plaintiff  had  stipulated  to  try  this 
fow^L^'buail  cause  at  the  then  next  Circuit  Court  in  the  city  of  New 
neas,  not   aU  York ;  and  not  having  done  so, 

lowed    as    an 
excuse  for  not 

going  to  trial,       W.  Slossofi,  uow  moved  for  judgment  as  in  case  of  non- 

pursuant  to  a       .. 
stipulation.         S""' 
Otherwise  of 

oth^^eyita^      ^'  BuTT,  contra,  asked  leave  to  stipulate  again,  on  the 
bie  accident     ground  that  the  plaintiff's  counsel  being  absent  on  piofe9> 
sional  business  at  Albaay,  when  the  Circuit  was  holden  at 
New  York,  the  cause  could  not,  for  that  reason,  be  tried. 

Curia.  We  never  receive  this  as  an  excuse.  The  far* 
thest  we  have  gone,  as  to  the  non-attendance  of  counsel,  is 
to  allow  the  excuse,  if  their  absence  arise  from  sickness,  or 
other  inevitable  cause, 

• 

Motion  granted,  (a) 
Savage,  Ch.  J,  was  absent, 

(a)  Cowen's  Rep.  167,  S,  C, 


Anonymous. 

The'  a  de.  Demurrer.  A  copy  of  a  demurrer  to  a  declaration  had 
be  signed™  by  ^^^^^  served  on  the  plaintiff's  attorney,  which  was  not  signed 
eoanaei,  yet  if  ]^y  counsel ;  but  the  plaintiff's  attorney  signed  an  admission, 
•igiMd,  andthe  that  he  had  been  served  with  a  copy  of  a  demurrer,  ofid  a 

nS^n  itshe^  ^^^*^^  ^f  ^*^  ^^  to  join  in  demurrer.  He  afterwards  went 
uigsenred,8ign  on  and  took  a  default  for  want  of  a  plea,  on  the  ground  that 
tkmi   As   Am  the  demurrer  was  not  signed  by  counsel 

with  a  demmurrer,  dtc.,  this  is  a  waiver  of  the  defect,  and  he  cannot  treat  it  as  a  nullity. 
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P.  W.  Radcliffy  moved  to  set  this  default  aside.  new  trok, 

May,  1834. 

/.  Hoyt^  contra,  said,  the  demurrer  not  being  signed  by    Anonymoiw. 
counsel,  was  a  nullity. 

Radcliff.  It  does  not  lie  with  the  plaintiff's  attorney  to 
say  this,  after  he  has  admitted  the  service  of  a  demurrer.  It 
is  a  waiver  of  the  defect.  The  admission  imports  a  perfect 
demurrer,  and  the  defendant's  attorney  should  not  after« 
wards  be  entrapped  by  its  being  considered  a  nullity ; 

And  of  this  opinion  was  the  Court ;  and  they 

Granted  the  motion,  with  C08t8« 


Anonymous* 

On  error,  brought  from  the  Columbia  Common  Pleas^  the 
judgment  was  afiSrmed  in  this  Court,  and  double  costs  had  uiee^of  jadg^ 
been  taxed,  as  well  as  interest,{a)  by  way  of  damages^  for  ™«"*  »P^  ■ 

,  ,  /,  J  writ  of  eiiOT( 

delay  of  execution  ;  and  now,  the  plmmtiff  k 

entiUedboUito 

E.  Williams  moved  for  a  re-taxation  upon  this  ground,  ^^^  *  intenii 
among  others.  He  said  the  party  was  not  entitled  both  to  ^  ^^^^  j** 
double  costs  and  dam<igeSf  for  the  delay.  Double  costs  are  uy  of  emon-i 
the  penalty,  and  if  the  party  elect  these,  he  waives  the  ^j^,^  t„, 
damages.  ed   with   Um 

coits. 

R.  L  WetlSj  contra,  said  the  statute  (sess.  36,  ch.  96,  s. 
13  and  14,  1  R.  L.  346,)  is  explicit  in  giving  both  ;  that, 
consequently,  the  election  of  one  was  not  a  waiver  of  the 
other; 

And  of  this  opinion  was  the  Court. 

Motion  denied. 

(a)  Vid  3  Danl  Pr.  1168  ;  5  Taunt  656,  658  ;  6  id  117,  346  ;  7  id.  14, 
244;  Tidd,  1319,  1230,  1331,  and  other  cases  cited  in  3  Danl.  IV.  1168^ 
1169,  ■■  to  the  cases  in  which  interast  is  allowedi  on  affirming  judgment 
below* 
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Lawrence 

TV.  J'  Lawrence  against  Dickenson. 

Pickenson.  ^ 

Suit  ii  re-      H.  B.  Davis,  for  the  defendant,  moved  to  stay  prooeed- 
moved     from  jnga  until  the  costs  of  a  former  suit,  for  the  same  cause,  were 

common  pleas 

by  babeai  cor-  paid.  The  former  suit  was  between  the  same  parties^  and 
pSntS^  noff!  conimenced  in  the  Court  of  Common  Pleas,  and  removed 
lecta  to  declare  by  the  defendant  into  this  Court.  Two  terms  havuige* 
terms,  and  the  l^psed  after  he  had  put  in  special  bail,  the  plaintiff  then  pro- 
defendant  af-  ceeded  to  declare,  but  the  defendant's  attorney  refused  to  le- 

terwards  refu-       .  ,     i         . 

ses  to  receive  ceive  a  declaration. 

a  declaration ; 
then  the  plain- 
tiff brings   a      D.  Rtissell,  contra,  could  not  conceivfe  upon  what  ground 

here"  for**^  the  ^^®  defendant  expected  to  succeed  in  his  application. 
same     cause.  Wherever  proceedings  are  stayed  till  the  costs  of  another 

The  court  will       ,  ^ 

not  stay  pro-  suit  are  paid,  the  defendant  should,  at  least,  be  entitled  to 

hS^^smt''  tiu  *^®i^®>  ^"^  *®  plaintiff  bound  to  pay  them.  Here  is  no- 
the  costs  of  the  thing  like  vexatiou  in  the  conduct  of  the  plaintiff  He  oflfer- 
Whmtho  ^^  ^^  proceed  in  the  first  suit,  but  the  defendant  preventad 
defendant  re-  him  by  taking  a  ground  strictly  technical,  and  is  no  mora 
by  habeas  cor-  entitled  to  receive  the  costs  of  the  first  suit  either  in  law  or 
Saliitiff*  does  J"^^^^®>  ^^^^  ^^  ^^^Y  ^^  ^^^  already  paid  to  him. 

Mt  Mlow  him 

this  eonr^ho  Davis  admitted  that  the  plaintiff  would  not  have  been 
is  sol  bonndio  liable  to  pay  the  costs ;  that  is  to  say,  the  defendant  eould 
not  have  had  execution.  But  having  brought  a  second  suit 
for  the  same  cause,  for  this  vexation,  the  Court  will  exevcise 
their  power  of  staying  proceedings  till  the  costs  are  paid. 
The  defendant  has  no  other  remedy. 

Curia.  Here  is  nothing  like  vexation.  The  plaintiff 
offered  to  proceed  with  his  first  suit,  but  you  prevented  him, 
by  refusing  to  receive  a  declaration. 

Motion  denied,  with  costs. 
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NEW  YORKi 
May,  1894 

BooMTeh 

T. 

Roosevelt  againsi  Dale,  executrix  of  Pctlton. 

This  cause  being  noticedfor  trial  and  inquest  on  the  ISth  j^^^  ^^  ^ 
March  last,  (for  the  New  York  circuit,)  the  attorney  for  the  Mi«l,uifimAr. 
defendant,  before  the  inquest  was  taken,  made  and  filed  widi  tiw  iaStrSa 
the  Circuit  Clerk  an  affidavit,  stating  that  neither  of  the  de-  JJ^L/^  thl 
fendants  were  then  in  the  city  of  New  York,  as  ha  was  in-  nbieqiMBt 
formed  on  inquiry,  and  verily  believed  to  be  true ;  and  that,  ^JJ^^J^J^ti 
as  he  had  been  informed  by  them,  and  verily  believed,  thsy  notioai,  dec, 
had  a  good  and  substantial  defence  on  the  merits.  The  eonSng  to  t^ 
notice  of  trial  and  inquest,  was  served  the  3d  day  of  March  ^^?^  *^* 
last  The  affidavit  was  entitled — *'  Supreme  Ceurt.  if  Umt  traat 
Charles  Augustus  Dale  and  Harriet,  his  wife,  which  said  ^^^^^"^^ 
Harriet  is  the  surviving  executrix  of  the  last  will  and  m  defeeti¥«  i 
testament  of  Robert  PuUon,  deceased,  ads.  Nicholas  L  tiie  nmirfaigo 
RooseveUP  But  the  action  was  brought  against  Mrs.  Dale,  !•  JS^^^T^ 
alone,  as  executrix  of  Mr.  Fulton,  before  her  intermarriage  mtn  deKrip^ 
with  CSiarles  Augustus  Dale,  which  took  place  before  the  ^^^^^ 
cause  was  noticed  for  trial.  fiim 

The  plaintiff  in  noticing  the  cause  for  trial,  entitled  it  ^i^^HH^  ^ 
thus:  ^Nicholas  I.  Roosevelt  v.  Harriet  Fulton,  {now  eKtiMiimfmm 
Harriet  Dale,)  surviving  executrix  of  Robert  Fulton,  ^^  ^m 
deceased.''  ^^*     •** 

In  the"*  affidavits  for  this  motion,  the  cause  was  entitled  wran^r  ftni- 
in  both  these  ways,  so  that  it  appeared  at  the  head  of  the  ^^^  ^^m, 
affidavit  as  if  tliere  were  two  causes :  under  which  the  affi-  oeeM  t« 
davits  began  in  this  manner :  "  C  G.  attorney  for  the  ^m,  im  th^ 
defendants  in  the  above  caiise  f  and  they  spoke  of  the  ^jj*^*^ 
cause  m  the  singular  number  throughout;  as  the  said  raflcMBi. 
cause,  or  the  above  cause.  .^  '^?*T^ 

01    menvi    to 

In  order  to  prevent  the  inquest,  a  copy  of  the  affidavit  for  prcrrent  an  la* 
that  purpose,  had  been  served  on  the  plaintiff's  attorney,  1^^^  ^  no. 
the  day  when  it  was  filed,  pursuant  to  the  general  rule  of  ^2?***'  **"?! 

1806»  if  iiMM 
by  tiie  attar* 
ney,  ihould  contain  a  good  excnse  for  iti  not  beinijr  made  by  the  defendant. 

Tboogh  not  technically  a  party,  yet  one  who  marriee  a /erne  defendant  pendinf  the  aetiQii« 
If  labstantially  a  defenduit,  and  may  aooordiagly  maka  an  affidavit  of  BMrita. 

ToL.  II.  74 
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NEW  YORK,  November  term,  1808,  and  an  affidavit  of  C.  H.  Dale,  with 

atay,  1834.    ^  double  title  as  above,  had  also  been  served  as  one  of  the 

Sooaeveit     papers  for  this  motion,  in  which  Mr.  Dale  swore,  "  that  the 

Dale.        defendants  in  the  above  cause  have  a  good  and  substantial 

defence  upon  the  merits  ifi  said  cause  as  this  deponent  is 

advised  by  their  counsel^  and  verily  believes  to  be  true  /" 

and  that  he  left  the  city  of  New  York,  for  his  residence  in 

in  Columbia  county,  on  the  17th  day  of  April  last,  and  did 

not  return  to  this  city  until  the  28th  day  of  the  same  month. 

The  trial  had  been  stayed  by  an  injunction  from  Chancery 

till  the  21st  of  April  last 

An  inquest  having  been  taken  in  the  cause,  out  of  its 
order  on  the  calendar,  (on  the  22d  of  April,  to  which  time 
the  March  circuit  had  continued,)  under  the  said  rule  of 
November  term, 

Cp  Graham^  now  moved  that  it  be  set  aside  for  irregular* 
ity. 

X  L  Roosevelt^  Jun.  and  /Su  Jones^  contra,  objected  that 

the  affidavit  to  prevent  the  inquest  was  defective*     1.  Be« 

cause  wrongly  entitled.    Dale  is  no  party  to  the  suit    Where 

9^  feme  defendant  marries,  pending  a  suit,  it  does  not  change 

(a)  ^'^fy^  the  proceedings.(a)    She  cannot  by  her  own  act  create  an 

JaeV333.'Mn!  sibatement.    No  person,  not  named  in  the  record,  can  be 

N.  ?•  ^      1  made  a  party  without  a  scire  facias.    There  being  no  such 

Ab«tMMBt»  l|  cause  in  Court,  the  affidavit  was  a  nullity.    The  reason  is, 

T  HundSri  ^^^^  ^^  could  not  be  made  the  basis  of  an  indictment,  if  un- 

EMt,  521.    1  true.    A  scire  facias  is  founded  upon  some  matter  of  record, 

f!Sk{t.    "PI    dSfl.  »/  M.  ^ 

King  et  lur.  r.  ^^^  there  is  no  record  until  judgment ;  and  since  the  late 
811**^  *  15  8tatute,(6)  there  is  not  even  an  issue  roll.(c)  How  then 
Raym.    1595.  could  the  husbaud  have  been  made  a  party,  even  if  the 

S'S.^flS  PlaintiflFhad  wished  it? 

7B»  k.  2.  Admitting  the  title  to  have  been  sufficient,  the  affidavit 

eh.  358,  ■.4.  '  ahould  have  been  made  by  one  of  the  defendants.    The  ex- 

i^jhAgd  Tid.  cuse  that  they  were  not  then  in  the  city,  was  not  a  valid  one* 

BwrwtM^       9  The  notice  of  inquest  had  been  served  more  than  seven 

J<ttii.987.        weeks,  and  the  Court  had  been  in  session  more  than  five 

weeks.    Why  was  not  their  affidavit  procured  during  that 

time  ?    They  might  have  made  it  in  Columbia  county,  as 
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well  eis  in  New  York.    But  even  if  their  presence  in  New  new  yorK| 
York  was  necessary,  Dale  admits  that  he  did  not  leave  this        y*  ^      . 
city  until  the  17th  of  April ;  more  than  a  month  after  the     Rooseyeit 
opening  of  the  Court*  Dije. 

3.  Neither  of  the  titles  of  Mr.  Dale's  affidavit  is  correct 
One  is  not,  for  the  reasons  already  stated ;  the  other  is  not 
because  it  does  not  conform  to  the  record.  ^'  Now  Harriet 
Dale,"  is  a  matter  inpais^  which  cannot  be  judicially  known. 
Besides,  it  is  not  stated  that  Charles  Augustus  Dale  ever  mar- 
ried Mrs.  Fulton.  This  fact  cannot  be  noticed  by  the  Court 
ex  officio, 

4.  Dale  being  no  party  to  the  suit,  the  affidavit  should 
have  been  made  by  Mrs.  Fulton,  the  real  defendant. 

Curia.  The  objection  to  the  affidavits  for  the  motion,  is 
not  well  taken.  The  title,  "  Harriet  Fulton,  (now  Harriet 
Dale,"  &c.,)  is  substantially  true.  It  is  correct  unless  the 
addition  of  "  now  Harriet  Dale^^  vitiates  it.  This  purports 
to  be,  and  is  in  fact,  mere  matter  of  description,  and  it  may, 
with  the  other  title  of  a  cause  which  does  not  exist,  be  re- 
jected as  surplusage. 

But  the  affidavit  to  prevent  the  inquest,  was  defective  for 
two  reasons.  One  is,  that  it  contains  no  sufficient  excuse 
for  being  made  by  the  attorney,  and  not  by  Dale,  or  his  wife. 
The  affidavit  of  merits  by  an  attorney,  even  to  prevent 
an  inquest,  is  not  properly  receivable,  unless  a  reasonable 
excuse  is  furnished  for  omitting  the  defendant's  affida- 

vit.(o)  («)  vii  Pki^ 

But  this  affidavit  was  not  properly  entitled.    The  autho-  ?^V:  ^'^JK*' 
rities,  cited  by  the  counsel  for  the  plaintiff,  fully  and  clearly  141.   Mi  t 
establish  that  where  a  feme  sole  marries  pending  the  suit,  j2ml88.    ^^ 
this  does  not  affect  the  form  of  the  proceedings.    No  notice 
is  taken  of  it,  but  the  suit  goes  on  as  if  no  marriage  had 
taken  place. 

The  inquest  is  regular,  therefore,  and  the  only  question  is 
whether  the  subsequent  affidavit  is  regular,  so  as  to  warrant 
setting  aside  this  inquest  on  terms.  In  relation  to  this  it  is 
objected  that  Dale  is  not  competent  to  make  the  affidavit, 
because  he  is  not  a  party.  And  the  pnxnises  are  undoubt- 
edly true.    He  is  not  technically  a  party,  and,  therefore,  is 
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HEW  YORK,  not  treated  as  a  party  upon  the  record.    But  in  other 
jiUy,  1884.    p^^^  i^qJ  eminently  so  far  as  interest  is  concerned^  he  is  a 
Jackson      party  with  his  wife.     Whatever  affects  her,  affects  him 
MaUiei;      equally.    On  recovering  judgment  against  her  he  may  be 
made  an  actual  party  by  a  scire  faciaa,  and  in  this  manner, 
be  subjected  to  execution.    Being  substantially  a  party,  im 
think  he  is  to  be  received  to  make  an  affidavit  of  merits,  con- 
sistently with  the  rule  which  requires  this  to  be  done  by  tki 
party.    Let  the  inquest  be  set  aside,  on  payment  of  costs. 

Rule  accordingly. 


Jackson  er.  dem.  IFClelan  and  others,  against  Matheb. 

UnnocofiTj  AppEAL  from  the  taxation  of  costs  in  ejectment,  and  ver- 
P^P^^J^  diet  for  plaintiff,  on  which  a  case  was  made,  and  judgment 
intoacaM^tho*  thereon  for  the  plaintiff.  In  making  up  the  case,  (which 
jiidge  on  aet-  '^'^^  ^^^^  ^  *®  plaintiff,)  several  written  evidences  of  title, 
tiing  Um  caae,  n^  patents,  deeds,  and  field  books,  were  inserted  thereia 

wavB  waaUow* 

ed  in  taxation,  vevhatim  ;  and  on  taxing  the  costs,  the  taxing  officer  re- 
dn^  of  rob^  ftised  to  allow  for  copying  these,  as  he  deemed  them  not 
poena  and  tab-  necessarily  incorporated  in  the  case,  though  they  were  al- 
£S^.  tbough  ^owed  to  be  inserted  by  the  Judge  who  tried  the  cause,  by 
■ererai     a^  whom  the  case  was  settled. 

Certified  CO-      He  also  refused  to  allow  for  more  than  one  draft  of  Sfuih 
w^pUuI.  S^  P^^^i  though  several  suhptBnas  were  issued ;    and  so  rf 

lioe  taacad.         tickets. 

copies  of  He  also  refused  to  allow  the  fees  paid  for  certified  copies 
'J"P<>"^Jj»J*J-  of  a  patent,  an  act  of  partition,  deed  of  partition  and  field 
lti«,  under  act  book,  and  another  de^  which  had  been  procured  from  the 

the  u2ta2iy  ^^  ^  *®  Secretary  of  State— $24  36. 

of   witneaaea,      He  also  refused  to  allow  for  copies  of  testimony  taken  un« 

A^S.      f  1    R.  Li. 

455.)  der  the  '<  act  to  perpetuate  the  testimony  of  witnesses  in  cer> 

But    there  ^gXn  cases,"  filed  in  the  Delaware  Clerk's  office,  and  exem- 

muat  he  an  af* 

fidayit       that  plified— 19. 

theae  werene- 

eewary,  Ac 

Curia.  This  case  is  swelled  to  200  folios,  by  oopyine  Ae 
patent,  field  book  and  deeds  in  hcec  verba  ;  when  30  ustioB 
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would  have  answered  every  purpose.    It  would  have  been  new  yorKi 
enough  to  refer  to  these  papers,  without  encumbering  the   ^^y>  ^^^ 
case  with  the  entire  instruments.    It  was  in  season  to  ob-      Jaokaon 
ject  this  on  the  taxation  which  is  so  far  right  a*^ 

One  draft  is  sufficient  for  all  the  suhprnnas  in  the  cause, 
and  so  of  the  tickets.    The  taxation  is  right  in  this  respect. 

But  the  charge  for  certified  copies  should  have  been  al- 
lowed. The  certificate  and  seal  of  the  Secretary  is  made 
evidence,(a)  and  it  is  no  longer  necessary  for  him  to  attend  ^I^^^^JT^ 


Court  on  a  subpoena  duces  tecum,  or  commit  the  papers  of  i. 
his  office  to  a  deputy,  as  formerly.  The  allowance  comes 
in  place  of  that  which  was  formerly  due  to  him  as  a  wit- 
ness, and  is  highly  reasonable. 

So  also  as  to  the  papers  for  perpetuating  testimony  un- 
der the  statute.(6)  The  4th  section  of  that  act,  it  is  true,  (ft)  Sa*.  se, 
declares  that  the  parties  may  take  copies  at  their  own  ex-  j^  455.  ^^^ 
pense,  and  would  seem  to  imply  that  this  should  not  be  taxed ;  ^  J™**  "' 
but  as  to  evidence  taken  under  that  statute  in  a  suit  already  Cowen's  Rtp. 
pending,  there  is  nothing  to  negative  the  allowance.  ^^^ 

Rule.  That  the  costs  in  this  cause  be  re-taxed ;  but  the 
taxation  is  confirmed  except  as  to  $24  35,  for  copies  of  re- 
cords from  the  Secretary's  office,  and  the  sum  of  $9,  for  copies 
of  testimony  perpetuated,  and  that,  as  to  those  items,  the 
same  be  allowed,  on  filing  an  affidavit  that  the  said  copies 
were  necessary  on  the  trial,  and  that  the  plaintiff  has  paid 
for  the  same  the  amount  charged.(c) 

*  (e)  See  JflcibonY.  Aeet,  (18  John.  S3S,)  aoe. 


Jackson,  ex.  dem.  hoouiSjtig'ainstJouN  I^iles,  White, 

tenant 

H.  B.  Davis,  moved  for  leave  that  the  tenant  enter  into  a  i^^  ^j^mi^  |^ 
special  consent  rule.  He  read  an  affidavit  of  the  tenant  thus :  teami  to  enter 

into  e  epeeitt 
content  rale  &i 

an  action  of  ejectment,  ae  a  tenant  in  common,  he  mnst,  at  least,  awear  that  he  elafane  •• 
tenant  in  conmion. 

That  he  belieree  the  action  will  involTe  a  qoeetion  between  tenanta  in  1?*— ««mn,  ia  not 
enough. 


Fierce. 
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KEWTORE,  ''that,  as  he,  this  deponent,  verily  believes,  this  ejectment 
Mey,  legj.    ^y  involve  a  question  between  tenants  in  common." 

nteher 

▼.  Savage,  Ch.  J.    He  should  swear  that  he  is  a  tenant  in 

conunon. 

Davis.  It  is  a  question  of  law,  whether  he  is  so  or  not 
He  can  do  no  more  than  state  his  belief. 

Savage,  Ch.  J.  He  can  take  the  advice  of  counsel.  At 
least,  he  must  swear  that  he  claims  as  a  tenant  in  conmion. 
That  he  believes  the  ejectment  will  involve  a  question  be* 
tween  tenants  in  common  is  not  enough. 

J.  A.  Collier,  opposed  the  motion.  He  cited  Jackson  r. 
Lyons,  (18  John.  398.) 

Motion  denied. 


Anonymous. 


*>f  •  Curia,  per  Savage,  Ch.  J.  Where  a  motion  for  a  new 
inegiduity  trial  is  founded  both  upon  irregularity  and  newly  discovered 
and  newly  die-  evidence,  it  is  an  enumerated  motion.(a) 

denoe,  ie    en 

enomereted         And  the  couusel  haviuff  moved  the  matter  as  a  non-enu- 

motion.  , 

meratefl  motion,  the  papers  were  returned  without  farther 
consideration. 

(e)  Vid.  Rem§en  ▼.  Itame*,  I  Ceinee*  Rep.  39 ;  Fodtn  4-  SlmUr  t.  Sk^ 
4  John.  Rep.  183. 


Pitcher  against  PifiRce. 

A  eertionri      ^-  L.  Yanderheyden,  moved  to  set  aside  a  writ  of  cer- 
JJ?»^J^  ?^  tiorari,  on  the  ground  that  it  wjts  returnable  the  5th  January, 

letufued      by 

the  JMtaeti  amended  wiUiont  costs. 
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1824,  which  was  out  of  term.    The  Justice  had  made  a  N£w  york^ 
return.  ^y^^^^ 

Bogaii 

William  MP  Mantis  ^  John    Woodtoarth^  jun.  contra^    Brink  rimff 
moved  to  amend. 

Curia.    We  grant  the  motioii  to.  amend,  without  costs. 


Hazard  against  Henry,  executor  of  Potter. 

The  First  Judge  of  Ontario  Common  Pleas  had,  on  the  Order  forbOl 
13th  April  last,  granted  an  order,  absohite  in  the  first  in-  abJCute^ttle 
stance,  that  the  plaintiff's  attorney  furnish  a  bill  of  particti-  ^  ijl?**^' 
lars  in  20  days,  and  that  all  proceedings  on  the 'part  of  the  raqaesMT  lo 
plaintiff  be  stayed  until  such  bill  should  be  furnished.  On  d^**toJ^|2[r 
the  15th  April,  Wm.  M.  Oliver j  Esq.  the  plaintiff 'sattomey^  reawn,  wbieli 
requested  the  Judge  to  vacate  this  order,  because  it  was  ^  ** 

absolute,  which  he  declined  doing ;  and  now  I  moved  to  set    Order,  tlww- 

fore.  se»  eHde 

it  aside,  becaiLse  it  should  have  been  in  the  alternative,  as  for  imsoUoi- 
was  decided  in  the  first  volume  of  my  reports,  in  Brew-  ^' 
ster  V.  Sackett,  p.  571. 

/  L.  Riker,  contra. 

Curia.    Take  yonr  rule. 

Motion  granted. 


Booart  against  Brinkerhoff. 

Slander  in  the  New  York  Common  Pleas,  removed  1^7     tu       # 
habeas  carpus,  returnable  in  May  term,  1823.    Special  bail  terme   wiihin 
was  put  in  on  the  6th  August  last,  and  notice  thereof  given  ^^  ISawtd 

to  dedere  on 
a  habeoi  corpus  must  be  reckoned  incImriTe  of  the  term  et  whieh  b«3  k  pat  in. 

Motion  to  Mt  aside  declaration  served  after  that  time ;  but  because  the  pUuntiff  showed 
a  good  ezoase  for  the  delay,  the  motion  was  denied. 

And  so  the  plaintiff  does  not  ahmlutely  lose  his  right  to  declaroy  though  two  tennt 
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KEWYORKi  to  the  plaintiff's  attorney,  the  next  day.    The  plaintiff  did 

May,  1824.    j^^^  sBTYe  a  declaration  till  in  February  term,  1824,  so  that 

Bogart      two  terms,  including  August  term,  (when  bail  was  put  in,) 

Brinkerhoff    ^ad  elapsed  since  the  defendant  had  put  in  bail.     On  the 

copy  of  declaration  being  left  at  the  office  of  the  defendant^ 

attorney,  he  declined  receiving  it.    On  these  fiu:ts, 

C.  S.  Woodhull,  moved  to  set  aside  the  declaration,  and 
that  proceedings  on  the  part  of  the  plaintiff  be  perpetually 
stayed. 

He  insisted  that  the  two  terms  after  the  return  of  the  hor 
beas  corpus,  within  which  the  plaintiff  was  bound  to  declare, 
included  the  term  at  which  bail  is  put  in.  (1  Dunl.  Pr. 
228.  Sheridan's  Pr.  487.  Wyche's  Pr.  290.  2  Archb. 
Pr.  173.  1  Tidd's  Pr.  350.  2  Sell.  Pr.  274.  Cheetham 
V.  LewiSf  3  Gaines'  Rep.  256.  Drake  v.  Huntj  Col.  Gas. 
43.  Smith  v.  James^  6  T.  R.  752.  Huttan  v.  Stoubridge^ 
I  Str.  631.  Clark  v.  Harbin^  Barnes'  Notes,  90.)  In  Bank 
of  Orange  v.  Van  Atikin,  (1  Co  wen's  Rep.  58,)  bail  was 
probably  not  put  in  before  August  term;  and  the  only 
question  there  was  as  to  the  manner  of  service. 

D.  Brush,  contra,  contended  that  the  term  of  putting  in 
bail  is  to  be  excluded. 

He  also  read  an  affidavit  excusing  the  dday,  stating 
that  the  reason  why  he  did  not  declare  within  two  terms 
inclusive  was,  that  the  late  Judge  Van  Ness,  who  was 
coimsel  in  the  cause,  had  a  paper  material  to  enable  him  to 
declare ;  that  the  paper  was  with  Judge  Van  Ness  at  his 
death.  This  fact,  and  supposing  there  was  a  perfect  under- 
standing between  him  and  the  defendant's  attorney,  and 
also  supposing  that  the  term  of  putting  in  bail  was  exclusive, 
induced  him  to  delay  declaring  till  the  13th  March'. 

Curia.  The  term  at  which  bail  is  put  in  must  be  reckon- 
ed inclusive ;  and  the  plaintiff  was,  in  strictness,  too  late ; 
but  as  a  very  satisfactory  excuse  is  given  for  the  delay,  the 
motion  must  be  denied,  without  costs. 

Motion  denied. 
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if  EW  YORKi 
May,  1894 

AnoDTinoas* 

HoftTOi^  against  Hohtoi^. 
J.  R.  Lawrckce,  mored  to  s«  aside  the  Verdict  tod  for  ^  JP*?  !?P*?** 

'  ^  tkm  of  the  ju- 

a  new  trial,  on  the  ground  of  the  misconduct  of  the  pnji  ry  after  agree, 
who  agreed  upon  their  verdict  while  the  Court  were  at  din-*  JJdS^toBeta 
ner,  and  without  the  consent  or  knowledge  of  either  party,  ?'^^'  ■**' 
dis(persed  and  obtained  their  own  dinners,  and  returned  into  tel&et 
Court  at  the  opening  thereof  in  the  afternoon.  thw? I*   t^ 

elighteit  aCi^- 

J.  A.  Collier,  contra,  cited  Smith  v.  Thompson,  (1  Cow-  <*>»  ^  ^^^ 

ieparatiOB  was 

en's  Rep.  221,)  and  note  (a)  there,  where  all  the  cases  are  abused,  to  the 
collected.    The  result  of  these  are,  that  though  the  disper-  Jj^  ^  ^* 
sion  of  the  jury  may  be  a  contedi^t  of  Court,  for  which  the 
jury  are  punishable,  yet  it  is  not  such  an  irregularity  as  will 
be  a  cause  for  setting  aside  the  verdict 

7%e  Court  were  of  this  opinion.  They  remarked  that 
if  the  slightest  suspicion  had  appeared,  that  the  privil^ 
which  the  jiiry  had  taken  bad  been  abused  to  the  injury  of 
the  party,  Aie  verdict  should  be  set  aside,  but  none  such  wa4 
shown  or  even  itisinuated. 

Motion  d^nied^ 


Anonymous^ 

An  Attorney  having  commenced  an  action  Without  being  lU  6Mrt 
retained  for  thtft  purpose,  and  having  Med  in  the  suit,  this  S^^HflS 
Court  made  a  itile  upon  him,  that  he  should  pay  to  the  de-  attachm«iit4»y 
fendant  his  costs<    These  being  duly  taxed  and  demanded^  deiend^ 

libeitiss. 

E.  WiUianiSi  moved  ihatt  an  attachment  issue'  s^MC  An  attorney 
the  attorney,  and  (hat  he  be  denied  the  jail  liberties,  «1  the  J^^  "^^  ^^ 

tbe  costs  of  an 
action  which  he  had  bnmght  without  being  retained,  was  attached  for  mtt  paying  them 
end  a  role  ituade,  that  tudem  he  |fald  fbam  b  ten  days  after  ndCiee  df  (hd  role,  he  should  be 
aosiended  till  he  paid. 

Vol.  n.  76 
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NEW  YORK,  costs  be  paid,  or  that  he  pay  the  costs  within  a  given  timei 
^"y*  ^^^'    or  be  stricken  from  the  roll. 

Ex  parte    '  ^^ 

Noble.  Curia.    The  attachment  must  take  its  course.    We  can- 

not control  its  effect.  But  we  order  that  the  attorney  pay 
these  costs  in  ten  days  after  notice  of  this  rule,  or  that  he  be 
suspended  from  all  practice  as  an  attorney,  till  the  costs  be 
paid. 

Rule  accordingly. 


£!x  parte  Noble. 

proceeding!  to      J-  C.  MoRRis,  moved  lOr  leave  to  prosecute  the  sureties 
u^^    **  ate  ^^  J^w^b  Downing,  late  Sheriff  of  Cattaragus  county, 
the     goDeral      He  read  an  affidavit  (which  was  not  entitled)  setting  forth, 
27^  ^der      1-  A  judgment  of  ^267  06,  in  October  term,  1820,  in  fe- 
the  ■tatute,  (1  yor  of  Noble  against  Reid  &  Dodge. 
6.)  '  2.  That  a  writ  of  test.ji.  fa.  issued  and  was  delivered  to 

thi°  Sd^t  Downing'  ^^'^^  Sheriff  of  Cattaragus,  January  11th,  1821, 
should  show  a  commanding  him  to  levy  the  above  sum,  and  endorsed  foi: 
uJ^oT^uUa  *at  sum,  with  interest  from  the  20th  October,  1820,  who 
bona,  &c.,  on  levied  the  money  accordingly. 

e^DBt      the      3.  That  at  last  May  term,  Noble  sued  Downing  for  not 
thistr  not  ne-  returning  the  writ  and  paying  over  the  money,  and  at  the 
cewary,  where  last  February  term,  obtained  judgment  against  him  for 
clearly  that  ho  $292  78,  which  was  docketed  the  16th  March  last, 
if  insolvent         4.  The  affidavit,  which  was  made  by  Noble,  then  proceed- 
ed thus :  "  And  this  deponent  furthet  saith,  that  the  said  Ja- 
cob Downing  is,  as  this  deponent  is  informed  and  verily 
believes,  utterly  insolvent,  and  destitute  of  property,  has  been 
confined  on  the  jail  limits  of  Cattaragus  county,  and  is  un- 
able to  pay  any  part  of  the  said  judgment  so  recovered  by 
him,  this  deponent,  as  aforesaid  ;  and  that  imless  this  de- 
ponent can  collect  the  anK>unt  thereof  of  the  sureties  of 
the  said  Jacob  Downing,  upon  their  bond,  the  same  will  be 
lost    And  this  deponent  farther  saith,  that  the  sureries  who 
executed  the  bond  required  by  law,  with  the  said  Jacob  Dow* 
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ning,  as  such  Sheriff  as  aforesaid,  are,  as  this  deponent  is  in-  new  york, 
formed  and  believes,  M.  B.  C,  H.  W.,  W.  S.,  J.  D.,  L.  D.,    ^^7'  ^^^ 

and  H.  D.  F.  AaonymoiM. 

The  motion  was  ex  parte^  and  the  only  question  was  if  a 
Ji,fa.  against  the  Sheriff  and  a  return  of  nulla  bonoj  &c., 
were  necessary. 

Curia.  Before  we  give  leave  to  prosecute  the  sureties  of 
the  Sheriff,  under  the  discretion  vested  in  us  by  the  statute,  • 
(1  R.  L.  421,  s.  6,)  we  in  general  require  that  a  Ji.fa.  against 
the  Sheriff  be  returned  nulla  bona^  &c.,  as  the  evidence  of 
his  inability  to  pay.  But  this  is  not  necessary  when  it  ap- 
pears sufficiently  plain,  as  it  does  in  this  case,  that  the  Sher- 
iff is  unable  to  pay.  Issuing  a^./a.  and  having  it  returned 
would  be  an  idle  ceremony. 

Motion  granted. 


Anontmous. 


The  plaintiff  had  taken  judgment  for  the  same  debt,  on  Tho'  jud^. 
the  same  bond,  against  the  executors  in  one  action  and  the  ™°V  ^  *" 
heirs  of  the  testator  in  another  action,  and  ton  and  hein 

in       ■epmrata 

/  Smith,  moved  that  there  be  but  one  taxation  of  costs.  •"**"  ^?\.  *^* 

'  Mune  aeDC)  on 

He  claimed  this  under  the  statute,  (1  R.  L.  521,  s.  14.)  the  same  bond. 

n   I.  there  will  not 

'^^h  be    one    tax- 

ation of  coata 

The  Court  were  clear,  without  hearing  Silliman,  who  was  ^^^l  ^ 
to  have  argued  on  the  other  side,  that  the  statute  did  not  ap-  l.  521,  ■.  uo 
ply  to  this  case.  They  said,  it  is  confined  to  actions  where  Jjjy  *\o*^ 
the  defendants  may  all  be  sued  jointly,  as  in  case  of  a  joint  where  the  de- 
and  several  bond— not  where  they  must  be  sued  severally,  i^twdjo^j. 
as  here. 

Motion  denied  with  costs. 
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DodbIow 

▼. 
Fowler.  DsMSLOW  &  YflFl^  ag0in$t  FqwLVlt. 

In  uorer  for     Trover  for  a  bond.    On  an  aflBdavit  stating  that  the  bond 

ft  Dondi  ft  ino» 

tion  Co  compel  bad  been  delivered  to  the  defendant,  demanded  of  him,  and 
^rto^Inft*  ^^  ^  ^^^  refused  to  re-deliver  it,  and  that  a  copy  o|r  des- 
bie  the  piftin-  cnptiofl  of  the  boud  waa  necessary  to  enable  the  piifinfifllV  to 

tiff  to  declftie    ,     ,  .^  .     r-    ^ 

ftcenrftteij,      aeclare, 

WM  denied 

/.  Smith,  moved  thaf  the  defendant  deliver  \o  ^e  plw^ 
tiSff  attorney  a  copy  of  the  bopd  within  ten  d^^yPj  or  that  91) 
fittachment  issue  against  him.  He  cited  1  Tidd.  Pr,  440| 
where  it  is  said,  that  ^<  the  plaintiff  may  have  s^  rule  |i^  fo^ 
the  defendant  to  produce  a  deed  before  the  commissioners 
of  the  stamp  office,  to  be  stamped,  and  also  to  give  the 
plaintiff  a  copy  of  the  deed,  in  order  that  he  may  declare 
thereon." 

Silliman,  contra,  said  this  motion  was  unprecedented* 
Rules  like  the  one  applied  for,  had  indeed  been  granted  in 
actions  arising  ex  contractu,  but  never  in  1^  case  wheie  the 
action  is  for  a  tort ;  and  he  referred  to  Majf  y.  Cfwynnet  (4 
Barnwell  So  Alderson's  Rep.  301,)  where  the  qame  distinction 
was  taken. 

The  Court  were  e^e^r  against  the  motion,  aad  deoiod  i^ 

with  costs.(a) 

Motion  denied. 


(a)  If  one  part  only  of  ftn  indentore  be  executed,  the  Court  will  coibmI 
tlM  party  hftving  the  onitody  of  it,  to  produce  H  for  their  iBipeetioa,  upm 
Ml  action  eommencod  againat  himaelf  ky  the  other  party.  BUkeif  «.  Fm^ 
tflf^  I  T*vnt  384.  And  the  EUigUah  Common  Pleas  compelled  the  frodiiQ* 
tion,  by  a  defendant,  of  ftn  unatftmped  ftgrreement  in  his  custody,  to  whicj^ 
the  pIftintiA  claimod  to  be  parties  in  interest,  upon  the  instance  of  the 
plaiotiA,  in  order  that  they  might  get  it  stamped,  although  the  platntiffii 
were  not  instrumentary  parties,  and  their  interest  no  otherwise  appearing 
than  by  their  own  affidavit,  which  will  prove  a  claim,  but  not  an  interest. 
Semhle,  that  the  Court  would  compel  a  plaintiff  to  produce  deeds,  by  at- 
taehment  Bateman  et  al  v.  Philipt,  4  Taunt  157.  The  Court  will  com- 
pel  a  defendant,  in  oorenant  on  a  deed  which  he  holds,  to  produce  it  to  th« 
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plaintifT  for  the  purposes  of  the  cause ;  and  it  diffeis  not  that  the  plaintiff  XKW  YORK| 
seeks  for  inspection,  for  the  purpose  of  discorerin^  some  defect  in  the  deed.     May,  1824. 
King  V.  King^  4  Taunt  666.    The  principle  of  these  cases  is  stated  by  '■     j^^. 
Gibbs,  C.  J.  in  Strttt  r.  Bn»ion,  6  Taunt  302.    He  says,  that  in  both  Bla-  y. 

\ty  V.  Porter  and  King  y.  King,  **  the  ground  on  which  the  Court  mtikfi  FowUr. 
the  rule,  is,  that  the  party  holding  the  deed  was  a  trustee  for  the  other.** 
And  where  two  parts  of  an  indenture  of  charter-party  were  supposed  to 
have  been  interchangeably  executed,  and  the  part  of  which  the  master  of 
the  chartered  ressel  had  the  ouslody,  was  lost  at  sea,  with  the  ship,  tlM 
Court  would  not  cpmpel  the  charterer,  being  sued  thereop,  to  grapl  taqpso^ 
t  ioq,  and  a  copy  of  the  other  part,  for  the  purpose  of  the  plaintiff's  declar* 
ing  with  certainty.    Id.    And  Gibbs,  C  J.  said  he  should  be  unwilling  to  [ 

establish  a  new  precedent,  though,  if  there  were  a  ease  so  decided  he  could 
not  say  that  ho  should  be  uawilling  to  ibUow  it  Id.  And  in  an  aetion  for 
%  Mbel,  by  Mqif  i^gainst  (TisjpaiSy  4  Bam.  and  Alden.  301,  the  Court  rsliiMd 
^  compel  the  plaintiff,  who  was  restry  clerk  of  a  parish  pf  which  the  de<» 
fend^nt  was  an  inhabitant,  to  produce  and  permit  copies  of  documents  to  be 
taken  from  the  parish  chest,  in  the  custody  of  the  plaintiff,  though  the  al- 
leged libel  was  a  written  report  of  the  defendant,  respecting  the  plamtiff^ 
conduct,  founded,  as  was  stated,  on  these  doeuments.  Stvsss  was  here  laidf 
however,  on  the  action  being  for  a  libel,  and  Abbot,  C.  J.  aaid,  *'  If  U^  pa^ 
perB  had  been  wanted  for  the  purpose  of  Advancing  any  parochial  right,  tha 
case  would  have  been  different"  And  in  ilforrois  ▼.  SaundevM,  1  Qrod.  Sl 
Bing.  318,  where  the  plaintiff  made  affidavit  that  he  sued  the  defendant,  to 
reoorer  damages  for  a  breach  of  agreement,  in  not  entering  into  partaerriiip,  ^ 

parsuant  to  a  partnership  deed,  drawn  up  and  signed  by  the  plaintifl^  but 
BemMning  in  the  custody  of  the  defendant  or  his  attorney,  and  that  thft 
^aintiff  possessed  neither  copy  nor  counterpart  of  the  deed,  the  Court  grant* 
ed  a  rule  enabling  the  plaintiff  to  inspect  th,e  deed,  and  take  a  copy,  thougl^ 
the  defendant  swore  that  he  had  not  executed  the  deed ;  but  the  Court  re- 
qnired  that  the  affidavit  should  state,  that  the  party  moving  had  neither  copy 
nor  oounteipart  In  causes  on  policiea  of  insurance,  tho  Court  will  make  aa 
order,  for  the  assured  to  produce  to  the  insurers,  upon  affidavit,  all  pap#ia  or 
true  copies  thereof,  relative  to  the  matten  in  issue  between  the  parties., 
Lawrenct  v.  The  Ocean  InM,  Co.,  11  John.  345,  n.  (a).  Where  the  action 
is  not  founded  on  any  instrument  of  writing,  but  the  declaration  contains 
only  the  geaend  oonnts  oo  implied  promises,  the  defendant  is  not  entitled  to 
an  order  on  the  plaintiS^  to  produce  letten.  or  writings  in  his  possession,  ox 
to  give  the  defendant  copies  of  them.  WiUit  v.  BaUey,  19  John.  368.  la 
the  last  case,  the  Court  say,  «  We  proceed  on  the  principle,  that,  fh>m  th^ 
fects  shown,  the  defendant  would  be  entitled,  on  a  bill  of  discovery,  to  the 
kformation  sought  for."  When  thk  bill  will  lie  as  lo  writings,  see  1  Madd. 
Ch.  Tit  Bills  of  Discovery,  p.  160,  and  the  oasea  there  cited.  In  WiUi§  lu 
IfaiUy,  the  Supreme  Court  decided  that  this  motion  to  enflMce  a  discovery* 
must  be  made  to  this  Court ;  no  order  being  grantaUe  by  a  Judge  at  chamo. 
bers. 


^  CASES  IN  THB  SUPREME  COURT 

VEW  YORK} 
May,  1834. 

JackMm 

V. 

^       Jackson,  ex  dem.  Walker,  against  Adolpbus  W.  Flint. 

iiif  m  oppcMil  It  was  moved  in  ihis  cause,  that  Alonzo  Flint  be  artiaittfld 
2rthi*toi21t  defendant,  with  his  brother,  A.  W.  Flint,  the  now  defendant, 
ii  Boc  entitled  and  an  affidavit  of  A.  Flint  was  read,  stating  that  this  action 
dbleBdABt  in  ^^^^  commenced  against  one  Fowler,  who  was  the  tenant  of 
Mctment  with  j^  w.  Flint,  who  was,  with  the  plaintiff's  consent,  snbstitnt- 
Ner»  «tiia.  ie  ed  as  defendant  instead  of  Fowler.  That  when  Fowler  en* 
be  ft^oinAed  *e  ^™^  under  A.  W.  Flint,  A.  Flint  was  a  minor,  but  is  now  of 
eo-defendeat  age,  and  claims  an  interest  as  tenant  in  common,  with  the 
krt  *S  ""^  defendant,  A.  W.  Flint,  both  being  heirs  of  E.  Flint,  their 
tenant,  tlMngh  i^te  father,  with  whose  widow,  the  mother  of  the  dejEendant 
tenent  in  eem-  and  the  deponent,  one  Henry  intermamed.  The  affidavit 
kndbi^  who  "®^  "P  **^  Henry  fraudulently  conveyed  the  premises  in 
to  wiilinf  and  question  to  one  Packard,  and  took  a  mortgage  of  Ptokard, 
CSreUnfjoin^  and  Packard  then  conveyed  to  A.  W.  Flint,  the  defendant ; 
•dMndefNMi-  that  A.  W.  Flint,  before  he  was  of  age,  made  partial  pay- 
ments on  the  mortgage,  but,  on  coming  of  age,  and  on  learn* 
ing  the  fraud,  refused  to  make  any  further  pa3rments  ;  that 
Henry  had  no  just  right  to  the  premises,  but  that  the  same 
belonged  to  the  heirs  at  law  of  F.  Flint,  of  whom  the  de- 
ponent is  one  ;  that  Henry  held,  as  guardian  in  socng-e  of 
the  heirs,  so  that  in  contemplation  of  law,  they  bad  never 
been  out  of  possession  ;  that  A.  W.  Flint  had  requested  the 
deponent  to  join  him  in  defending  the  suit. 

For  the  plaintiff,  an  affidavit  was  read,  that  the  defen- 
dant, A.  W.  Flint,  entered  into  possession  under  a  title  from 
Packard,  in  1816,  claiming  title  to  the  whole  premises,  and 
eontinued  to  claim  thus  till  about  two  years  ago,  when  he 
leased  the  whole  to  Fowler,  and  received  the  rent  to  his 
sole  use,  for  several  3rears  in  advance,  and  that  A.  Flint  bad 
never  before  the  commencement  of  this  suit  claimed  any 
title  to  the  possession  ;  that  the  lessor  of  the  plaintiff  is  an 
assignee  of  the  mortgage,  for  valuable  consideration  paid  to 
Henry;  and  as  such  assignee,  brings  this  action. 
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L.  Beardsley,  for  the  defendant  and  A.  Flint,  said  the  newyork, 
term  landlord,  in  the  statute,  (1  R.  L.  443,  s.  30,)  extends    ^^^  ^^^ 
to  every  case,  where  the  person  applying  claims  to  defend      Jackaon 
on  a  title  connected  and  consistent  mth  the  title  of  the  de-        Yiikt 
fendant  in  possession.     {Pairclaim  v.  Shamtitle,  Burr. 
1290,  1294.    Adams  on  Ejectment,  ed.  by  Mr.  P.  Ruggles, 
228, 230, 232,  note  ((/),  aud  the  cases  there  cited.    Driver  v. 
Lawrence,  W.  Bl.  Rep.  1259.)    The  only  exception  is 
where  the  person  applying  claims  adversely  to  the  tenant 

(Id.) 

/.  D.  Hammond,  contra.  At  common  law,^  even  a  land* 
lord  could  not  be  admitted  to  defend  an  ejectment  brought 
against  his  tenant,  without  the  consent  of  the  latter.  (Ad^ 
ams  on  Ej.  226.)  By  the  statute,  landlords  may  be  admit- 
ted to  defend  with,  or  instead  of  their  tenants ;  and  the  ut- 
most liberality  of  the  Courts  has  never  extended  beyond  the 
admission  of  landlords  who  claim  title  consistent  with  the 
possession  of  the  occupier.  (Adams  on  Ej.  231.)  But  where 
the  person  claims  in  opposition  to  the  title  of  the  tenant  in 
possession,  he  can  in  no  light  be  considered  as  landlord. 
(Id.  230.) 

Now,  Fowler,  the  tenant,  claimed  the  whole  of  the  premi^ 
ses,  under  a  lease  from  A.  W.  Flint,  who  claimed  the  whole 
under  a  conveyance  from  Packard.  The  claim  of  Alonza 
to  part,  as  one  of  the  heirs  of  his  father,  is  clearly  at  war 
with  the  claim  of  Fowler  to  the  whole ;  and,  therefore,  not 
within  the  rule. 

Curia.  The  title  set  up  by  Alonzo  Flint,  and  upon  which 
he  applies  to  be  made  co-defendant,  is  in  plain  hostility  to 
that  under  which  the  defendant  claims,  llie  latter  is  a 
purchaser  of  Packard,  who  purchased  of  Henry  and  gave  a 
mortgage,  as  assignee  of  which  the  lessor  claims.  The  ob- 
ject of  Alonzo  is  to  defeat  the  title  acquired  under  Packard. 
There  is  nothing  like  the  relation  of  landlord  and  tenant  be- 
tween Alonzo  and  Fowler,  or  Alonzo  and  Adolphus. 

Motion  demed. 


If^  OASES  IN  THE  SUPREME  COUHt 

]|«W  YORK, 


StilM. 


Jiekton 

T.  Jackson,  ex  dem.  Maria  C.  GouVERitstR  akd  othrro, 

against  Stiles,  Tucker,  tenant 

win  not  ^itftaiy  ^i^^  Gou VERNEUR  having  been  denied  the  right  to  defend 
pwo««*nff  >n  as  landlady  of  Tucker,  who  had  attorned  to,  and  taken  a 
tbAM^of  a  l^iis6  of  her,  after  the  expiration  of  his  lease  from  one  of  the 
^^mt^&  tessors  in  the  cause  reported  ante,  vol.  1,  p.  575,  as  there 
vnlen  it  ap- mentioned,  the  plaintiff  retained  his  judgment  in  that  action, 
nmtitiewM.  R^^  ^^  demanded  the  costs  of  Tucker,  who  refused  to  pay 


?J[™^i^*J»T*  them.  Miss  Qouverneur  having  brought  the  present  action^ 
tbe      ibrmer  against  Tucker,  before  he  was  turned  out  of  possession  in 

"And  whm  *«  ^^  *^^»» 

W.     bfongfat      J,  Oakley^  now  moved  that  all  proceedings  be  stayed  on 

n^MT.  and  ^^  P^  ^'  ^®  <^<^^  ^^  ^^^  action  be  paid.  He  said  tbe 
G.  M^t  to  general  rule  is,  that  the  Court  will  stay  all  proceedings  in  a 

00  8QIBUt0tt  to 

doted  ■•  second  ejectment  until  the  costs  of  the  first  be  paid,  where 
whkhlrMf^  the  title  in  question  is  the  same  in  both.  The  tenant  may 
bM,  bocmoM  be  insolvent.  The  landlady  was  denied  the  chance  of  de- 
^7of  W;  on  fending  in  the  first  suit,  on  account  of  her  own  tortious  act, 


®|[jJ^JP^  (Dae  V.  Smythe,  4  M.  &  S.  347,)  and  a  part  of  the  corts  in . 
niMt  T.  UM,  the  former  action,  was  occasioned  by  her  application  to  be 
^^^^iJI^  P*^  admitted  defendant  Her  unwarrantable  interference,  by 
ilMmid  not  bo  inducing  our  tenant  to  attorn,  drove  ud  to  the  necessity  of  that 
oemd  "ejoet-  action ;  and  the  only  restraint  which  the  Ck>urtcan  exercise 
"2**!^  t£  *8^°^  ^®  multiplied  actions  of  ejectment,  conducted  or 
of  tho  defended  in  the  names  of  others,  is  by  staying  the  proceed- 
itigs,  till  the  injured  patty  is  made  good  for  his  costs.  Jack- 
iem  V.  Edwards^  (1  Cowen's  Rep«  138,)  was  not  so  strcnag  as 
the  present ;  yet  the  Court  stayed  the  proceedings,  though 
Hr.  Cady,  the  counsel  for  the  plaintiff,  urged  the  same  ob- 
jection, which  may  be  taken  here,  that  Miss  G.  is  not  legally 
liable  to  be  proceeded  against  for  these  costs.  In  Jackson  v. 
CXarkf  (1  Cowen's  Rep.  140,)  the  motion  was  denied,  it  id 
true,  but  there  the  lessor  in  the  second  suit  was  no  way  privy 
to  the  first    2  Aichbold,  189,  Dunlap,  1025, 6,  and  Adams, 
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320,  show  that  it  is  not  necessary  that  the  merits  should  itewtouc^ 
have  been  decided  in  the  former  action.  ^^^'  *^ 


2>.  TUlotsan,  contra,  denied  the  application  of  the  authori- 
ties cited.  They  related  to  cases  where  the  title  had,  or, 
at  least,  might  have  been  decided  ;  bot  here  the  r^ation  in 
which  the  former  lessors  stood  to  the  tenant,  and  bis  attorn- 
ment to  the  present  lessor  being  void,  Miss  G.'s  title  could 
not  possibly  have  been  tried  in  the  former  suit^  even  if  she 
had  been  admitted  defendant  {Doe  v.  SmyihCj  4  M.  &  Sr 
347.)  On  this  ground,  she  was  refused  a  chance  to  defend, 
on  the  plaintiff's  own  objection.    (1  Cowen's  Rep.  576.) 

Curia.  To  warrant  the  rule  as  ap]died  for,  it  should,  at 
least,  appear  that  the  defence  in  the  firat  suit  was  upon  the 
same  title,  as  the  one  sought  to  be  enforced  here  by  Miss 
Gouvemeur,  as  lessor  of  the  plaintiff.  Now  this  could  not 
have  been  so,  for  Miss  Gouvemeur  claimed,  in  oppositioaf 
to  the  title  of  the  tenant  in  the  former  suit ;  and  she  was 
denied  a  defence  upon  the  very  ground  that  her  title  could 
not  be  tried,  as  the  former  action  was  shaped.  The  relation 
of  tenant  and  landlords,  between  Tucker  and  the  former 
lessors,  shut  out  all  dispute  about  their  title,  or  that  of  Miss 
Gouvemeur ;  and  this  too,  upon  an  objection  made  by  them* 
selves.  Here,  then,  has  been  no  trial,  or  chance  to  try  the 
title  of  the  present  lessors,  either  directly  by  It^emselves,  or 
through  any  one  in  privity  with  them* 

Motion 
Vol.  IL  76 


JaekMiii 

T. 
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JBfSW  YORK, 
May,   1894. 
■■■  . 

Jackson       Jackson,  ex  dcm.  Watsow,  and  others,  against  Eddt 

Eddy.  and  others. 

Upon  the  or-      Qn  the  first  day  of  the  last  term,  the  defendant's  counsel 

dinary  role  for 

judgment  M  in  moved  for,  and  took  a  rule  for  judgment,  as  in  case  of  non- 
wiT  nL  "the  •"^^  (^^  ^"®  appearing  for  the  plaintiff,  to  stipulate.)  There 
defendant  had  been  no  previous  stipulation.  On  the  8th  March,  the 
coeu,  &J!^be-  counsel  for  the  plaintiff  read  an  affidavit,  excusing  the  not 
fore  he  can  appearing  to  Stipulate  upon  the  motion,  and  a  rule  was  ob- 
ment  tained,  that  the  judgment,  as  in  case  of  nonsuit,  be  set  aside, 

the  rule  "^t^  ^^  payment  of  all  costs  since  the  default  in  not  bringing  the 
•oiute  for  cause  to  trial,  and  the  costs  of  opposing  that  motion  ;  and 
ca2"of  non^  upon  the  further  condition,  that  the  plaintiff  stipulate  ta 
•uit,    and    ia  brfng  his  causc  to  trial  at  the  next  circuit  in  New  York.    Onr 

opened     upon  ° 

motion,  on  the  the  16th  the  costs  were  regularly  taxed,  on  notice,  at 
cortii'and  stip-  ^^^  ^^-  These  not  being  tendered  or  paid,  the  final  costs 
ui^in^,  the  were  taxed,  and  the  judgment  perfected  on  the  29th  of 
tender  ™the  March.  On  the  same  day,  a  stipulation  and  the  costs  were 
coeti  and  tUp-  tendered  to  the  attorney  for  the  defendant,  but  he  refused  to 

ulate*  as  a  con-  ^  ' 

ditiou  to  hav-  receive  them,  alleging  that  judgment  had  been  perfected; 
o"^e  rule.       ^^  demand  of  the  costs  had  been  made  of  the  lessors  of  the 
A  non-enu-  plaintiff.    Notice  of  the  second  motion  had  been  given. 

merated    mo- 

ted/  may^  W,  M.  PricCy  moved  to  set  aside  the  judgment,  &c.,  for 
opened       of  irregularity.    He  cited  R.  G.  Oct  term,  1802 ;  1  Gaines* 

couFM,  at  any  o  ^  -i  i  . 

time  during  Rpp.  109,  164  ;  id.  112  ;  3  id.  135  ;  Gaines'  Pr,  615 ;  1  John. 
t.'l^:l  Cas.  30. 

merated   busi- 
ness, the  coun-       w,  Slosson,  coutra. 

eel    on     both 
sides  being  in 

court  Curia,    The  plaintiff  moves  on  the  ground  that  the  costs 

are  "not  pre-  should  have  been  taxed  and  demanded,  pursuant  to  the  gen- 

■•nt,      ^mb.  eral  rule  of  October  term,  1802  ;  and  it  is  true,  that  had 

be  shown  upon  counsel  appeared  for  the  plaintiff,  he  would  have  been  al- 

affidavit  lowed  to  stipulate,  of  course.    So,  at  any  time  during  the 

term  while  the  non-enumerated  business  was  in  progress,  we 

should  have  opened  the  rule  and  given  leave  to  stipulate ; 

the  counsel  who  moved  originally,  being  in  Gourt ;  and  in 
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either  case,  the  plaintiff  would  have  been  within  the  gener-  new  tors', 
al  rule,  and  might  have  waited  a  demand  of  the  costs.    ^«^y»  ^8^ 
But  the  latter  would  not  have  been  done  without  the  actual      Jackaoa 
presence  of  both  counsel  ;(a)  and  for  more  abundant  caution,        ^^^^ 
it  seems,  an  affidavit  was  made,  showing  cause  why  a  stipu- 
lation was  not  given  in  the  first  instance,  and  notice  of  an 
application  to  set  aside  the  judgment  was  given,  which  re-  -  Y^ 

suited  in  a  rule  strictly  conditional,  setting  aside  the  judg«  .    ' 

ment  on  the  preliminary  terms  of  paying  costs  and  stipula-  * 
ting.  The  course  which  the  business  took,  thus  changed 
the  ground ;  and  it  became  the  duty  of  the  plaintiff  to  fulfil 
the  precedent  conditions,  before  he  could  take  the  benefit  of 
the  rula  This  he  did  not  do.  Instead  of  tendering  a  stipu- 
lation and  costs  presently,  as  was  his  duty,  he  lay  by  till 
the  29th  of  March ;  and  in  the  mean  time  the  defendant 

• 

bad  perfected  his  judgment.  The  tender  was  too  late.  This 
is  not  the  ordinary  rule  nm,  whereon,  it  is  well  settled  that 
the  defendant  must  demand  the  costs.  It  is  so  much  amat-^ 
ter  of  course  in  these  cases  to  allow  a  stipulation,  that  we 
regret  such  strict  practice  being  pressed ;  but  with  this  we 
have  nothing  to  do.  The  defendant  has  been  regular.  He 
had  a  right,  upon  the  terms  of  this  rule,  to  go  on,  and  we 
can  relieve  only  upon  terms.  Let  the  judgment  be  set  aside 
on  payment  of  all  the  costs  to  this  time. 

Rule  accordingly.(6) 

.    (a)  Vid.  1  Dunl  Pr.  352.    Ante,  vol.  1,  197,  ace. 

(6)  No  step  in  the  law  m,  perhaps,  more  frequent,  than  letting  aiide  a 
Mgular  proceeding  upon  certain  conditions ;  one  of  which  is,  almost  inva- 
riably,  the  payment  of  costs.  (Tidd,  457.)  Sometimes,  on  pleading  {ssn* 
ably,  (Tidd,  508,)  &c  sometimes,  on  putting  in  or  justifying  bail,  (Tidrf, 
263,  1  John.  Cas.  396,)  &«.  &c.  But  the  exact  time  within  which  the 
iiarty  is  to  set  about  fulfilling  the  condition,  has  not  been  precisely  as- 
certained by  the  decisions  of  this  Court  They  may,  and  generally  do,  on 
request,  fix  the  time,  but  the  rule  is  oflener  general,  on  payment  of  eotts,  Ac 
omitting  to  state  any  period.  In  Brooko  y.  Hunt,  (3  Caines'  Rep.  94,  95,) 
.'<  It  was  said  by  tUo  bench,  that  in  all  cases  the  period  within  which  costs 
are  to  be  paid,  is  20  days."  But  this  follows  a  case  in  which  the  Crffart 
[had  dented  a  motion  for  judgment,  as  in  case  of  nonsuit,  upon  payment  of 
iOoats ;  and  must  evidently  be  referred  to  the  usual  proceeding  In  susi  a  ease, 
which  is,  on  stipulation,  out  genorio;  for  the  eosts  must  ih*t  be  demanded, 
and  then  after  the  lapse  of  20  days,  if  not  paid,  the  defendant  takes  judg- 
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Jackson 
JEddy. 


IfSWYOniCi  nent  upon  \ub  preTious  rule.    All  tha  ^ependi  upon  tba  general  rate  «f^ 
Riay,    1834.     October  term,  1803,  whieh  reflates  the  practice  wiCboat  regmrd  Cotht 
termi  of  the  particular  rule  allowing  the  ■tipulation.     (Vid.  OiUUmmd  w. 
MorreU,  1  Cainea*  Rep.  154 ;  Witmore  t.  RnmeU,  3  Calae^  Rep.  13&) 
That  the  lan^age  of  the  Ceart  in  Brookt  ▼.  JVwil,  had  tha  limited  miM 
4ng,  waa  lately  held  in  Bradstreetv,  Pkelpt^  ante,  453,  on  moljon  te  aa  at- 
tachment for  non-payment  of  coets,  ordered  by  a  mle.    Beaidea.  if  alloved 
where  payment  ia  a  condition  precedent,  it  would  many  tioiea  wwk  postlra 
injustice.    I  remember  a  case,  aeveral  yeaie  ago,  in  whieh  the  plaintlir  had 
taken  a  de&nlt,  and  had  noiieed  the  execution  of  a  writ  ef  inqoiryt  din^ 
the  term  at  which  the  Ceuit,  on  motion,  ardered  that  the  default  aad  al 
•ubsequent  proceeding!  be  aet  aside,  on  payment  of  coiU,    This  ^raa  a  day 
er  two  before  the  writ  of  inquiry  waa  to  have  been  executed,  and  a  delay  of 
jM)  days  would  have  been  a  lom  of  the  term  to  the  plaiatifil     AeeerdiBglyf 
Mr.  C.  Rngglea,  who  was  coonsel  for  the  plaintiff,  asked  the  Court 
time  the  mle  wotdd  allow  the  defendant,  to  fulfil  the  condition ;  and 
•on,  C.  J.  said  he  must  pay  the  easts  ti»ttonter  ;  L  e.  within  34  booze,  whieh 
is  signified  by  the  word  tnstan/«r,  according  to  the  caae  of  Pryce  ▼.  H^dg* 
son^  E.  35,  Gee.  3,  died  in  Tidd,  508,  note  (y),    Mr.  J.  Sadam,  I  think, 
made  that  motion,  on  the  usual  affidavit  of  merita.    Nene  of  the  ropirtad 
«aees  speak  with  so  much  preeieion  as  to  time,  but  they  all  agiee.  ae  wall  m 
the  tMoks  ef  practice,  that  the  party  must  proceed  with  promptneaa  to  ftilil 
the  oenditiao,  and  If  he  do  not,  his  adveraary  may  go  on  with  hit  canae,  ea- 
tirely  dia»garding  the  rule.    Mr.  Dunlap,  (in  his  Pr.  353,)  speaking  of  a  rale 
granted,  on  paymeni  of  eosto,  says,  «  It  is  the  duty  of  the  party  ettahiiag 
the  favor,  to  aeek  the  eppoaite  party,  and  pay  or  tender  him  the  ooals,  ia* 
sfenter,  without  waiting  until  a  bill  ia  delivered,  or  the  costs  demanded.* 
And  he  is  fully  borne  out  by  the  case  which  he  cites  of  PugoUy  v.  Fan  AUm, 
(8  John.  Rep.  353.)    There  a  default  was  set  aside  on  motion  of  the  defend- 
ant, **  upon  payment  of  eosts."    This  was  hi  May  term,  1811.    Being  taxed 
and  demanded  of  the  defendant,  the  34th  of  June  thereafter,  bat  not  paid* 
the  plaintiff,  more  than  a  month  after  the  demand,  proceeded  to  ezecotioB^ 
which  it  was  moved  to  set  aside. 


Cario.  The  rule  was  conditional,  and  of  no  force,  without  the  paymeaft 
of  coata.  Thb  is  the  import  of  the  rule  as  entered,  it  being  granted,  "  om 
|»ayment  ef  easts "  The  plaintiff  must  have  been  regular,  and  the  defead- 
aat  admitted  le  plead  at  the  last  term,  as  a  favor,  or  the  condition  of  pay* 
ing  eosts,  would  not  have  been  imposed.  This  being  the  case,  it  would  not 
he  reasonable  that  the  favor  should  be  obtained  absolutely,  and  the  plain- 
tiff driven  to  the  iedioua  procem  of  recovering  the  costs  by  attachment  It 
may  be  doubted  whether  the  rule  would  admit  of  the  construction,  that  the 
paity  is  in  contend  for  not  paying  the  eoata,  as  he  was  not  ordered  to  pay 
them,  but  only  admitted  to  a  favor  on  that  condKion,  and  it  was  left  to  hii 
volition,  whether  or  not  he  would  comply  with  that  condition.  If  a  new 
trial  he  granted  on  payment  ef  costa,  this  rule,  say  the  books,  is  conditional, 
and  th«y  must  be  forthwith  paid.  (Impey's  K.  B.  353.)  So,  when  leara 
la  girea  te  a  party  to  amend,  it  is  on  the  like  condition.    (3  Cromp.  456.) 
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We  have  an  analogous  eaae  in  thia  Coort    In  Jaekgon,  ex  dem,  Onderdonkt  if  e W  YORK| 

▼.  WtMton,  May  term,  1803,  the  Coort,  aeooiding  to  an  original  note  of  the  May,   183^ 

eaae,  said,  *•  that  where  a  plaintiff  is  nonmitad,  and  eomea  for  a  faror,  to  aat  j,ckaoa    "^ 

it  aaide,  and  it  ia  aet  aaide,  as  payment  of  eoHf,  thoae  coato  mnat  be  paid  tii«  y. 

$Umter,  and  the  party  who  ia  to  pay,  moat  go  and  aeek  the  other  party."  Eddy. 

Motion  denied. 

In  Catkcart  y.  Cannon,  manncaptor,  Slc,  (1  John.  Caa.  220 ;  CoL  Caa.  80, 
8.  C.)  the  rule  waa,  that  the  defendant  be  exonerated,  on  payment  of  ccfata, 
which  not  being  paid,  the  plaintiff  proceeded.  Curia.  The  rule  waa  con" 
ditionaU  and  it  waa  the  dnty  of  the  defendant  to  have  sought  the  plaintiff, 
and  paid  the  costs  to  him,  without  waiting  for  a  demand,  or  tender  of  a  bilL 
He  can  only  be  relieved  now,  on  paying  inttanUrt  6lc  {Stanobury  v.  DwreUt 
1  John.  Caa.  396.  Col.  Caa.  99,  8.  C.  ace)  Tidd,  350,  speaking  of  a  like 
conditional  rule,  saya,  *<  It  ia  incumbent  on  the  defendant,  (the  party  taking 
the  rule)  immediately  to  get  an  appointment  thereon,  firom  the  master,  to  tax 
the  costs,  and  to  aerve  a  copy  of  it  upon  the  plaintiff*8  attorney ;  and  when 
the  costs  are  taxed,  to  pay  the  same  without  delay."  (9  Archk  189,  8.  P.) 
InMUnttr,  ["  IngUtnier  means  within  34  hoors.  (Prycs  ▼.  Hodgoom^  E. 
35,  Geo.  III."  Tidd  Pr.  508,  note  (y).  An  instant  knot  to  be  considered 
in  law,  as  in  logic,  a  point  of  time,  and  no  parcel  of  time.  By  intendment 
of  law,  it  may  be  divided  and  applied  to  aeveral  purposes.  (Vid.  Jac  L^  D. 
Instant  Plowd.358,K  Co.Littl85,K  Yin.  Abr.  InsUut  A.  pL  2.  8how. 
415.) 

Connect  the  definition  fiom  Tidd,  with  the  mle  above  laid  down  in  Pug$» 
ley  V.  Van  AUu,  and  you  have  the  reault  to  idiich  C.  J.  Thompaon  came  ia 
the  above  anonymous  eaae,  vix.  Tkat  where  a  rule  ts  granted  on  payment  of 
eoote,  they  muet  be  paid  or  tendered  within  34  houre. 

It  fnay  he  doubted  whether  the  nUe  would  admit  of  the  eonotruetion,  that 
the  party  ie  in  contempt  for  not  paying  the  eoito,  ^.  per  Cur.  in  PugoUy 
V.  Van  AUn.] 

It  is  settled,  both  in  the  K.  B.  and  C.  P.  of  England,  that  it  will  not  ad- 
mit of  this  construction.  Thus,  of  paying  money  into  Court,  if  the  mle  oe 
order  be  drawn  up,  that  upon  payment  of  debt  and  eoete  within  a  certain 
time,  the  proceedinga  be  stayed ;  if  the  debt  and  costs  be  not  paid  within 
the  time  so  limited,  the  plaintiff  should  proceed  in  the  action ;  for  the  rule 
being  conditional,  ha  cannot  thereupon  obtain  an  attachment  (Frieker  v. 
Eaetman,  11  ESast,  319.)  This  goes  upon  the  grammatical  construction  of 
the  words,  and  as  they  are  undentood  in  practice.  (Id.)  And  this  was  once 
so  in  the  Common  Pleaa,  though  in  the  particular  eaae  of  paying  money 
into  Court,  the  form  of  the  rule  was  altered  so  as  to  give  an  attachment 
{Searrall  v.  Norton,  Bam.  383.)  The  K.  B.  denied  the  remedy  by  attach* 
ment  upon  the  conditional  rale  of  that  Court,  as  long  ago  aa  the  18  Geo.  3, 
hi  Hand  v.  Danely,  (2  Str.  1220,)  and  such  appears  to  have  been  the  settled 
practice  of  that  Court  ever  since.  {Stokeo  v.  Woodeoon,  7  T.  R.  6.  1  Camp. 
N.  P.  Rrp.  558,  559,  note.) 

The  aame  practice  appean  to  embrace  all  eases  where  any  thing  i§  grant* 
edby  the  Court  upon  term*. 


^  4;ases  in  the  sorasMC  cotmr 

ITEW  YORK  ^^^^^  '^-  ^  ^^*  ^'    ^^^^^  ▼•  ^^^y  HoauIfM,  5  Tumi.  I. 

May,  1894.        Bcff ,  Seijt  hai,  ia  the  l«t  tenn,  obtftioed  a  rale  ««,  for  nCtiiif 

' attaehmeBt  which  had  iMued  afaiaat  the  Sheriff  for  not  brinfin^  na  tha 

^^r*        ^'^^*  ^^  ^"^  "'^^  '^  abwiate  oo  payment  of  ooaCa.     Fea^Attt,  Saijl.  m 
fiddj.         thk  term,  mored  to  diechaige  that  rale,  npoo  the  groond  that  the  dfrfendant 
had  nerer  juatifled  bail,  nor  taken  any  atep,  nor  had  paid  the  ooata  of  tba 
attachment 

Per  Curiam.  We  have  determined,  that  wlktre  ton/  tling  i*  done  Uftm 
terms,  the  terma  are  in  the  nature  of  a  condition  precedent,  and  thmt  the 
plaintUr  may  aign  judgment  without  application  to  the  Court.  Since,  there* 
fore,  the  coeU  have  not  been  paid  to  the  plaintiff,  the  attachment  ■**»»4p^ 
and  he  may  puraue  it    And  they 

Refnaed  the  mla. 

On  the  other  hand,  where  a  perMm  ia  ordered  by  rule  to  pay  coatSy  ami 
they  are  demanded,  aa  In  Bradttreet  r.  Pkelpe,  (ante,  453,)  if  the  ooata  are 
not  paid,  the  Court  will,  aa  in  that  caae,  grant  a  rule  for  an  attaehment 
againat  him  abaolnte  in  the  firat  instance.  (Vid.  1  Dunl  IV.  345,  mnd  the 
eaaea  there  dted.  9  ArehK  Pr.  997,  and  the  caaea  there  cited.)  Where  the 
plaintiff's  attorney  demanded  the  costs  of  the  defendant,  withoot  a  letter  of 
attorney  authorizing  him  to  do  so,  it  waa  deemed  sufficient ;  for  the  ettor- 
ney  was,  in  foot,  entitled  to  the  costs  when  received.  (MS.  T.  1890.  9 
Archb.  IV.  997.)  In  this  state,  the  attorney  often  appoints  another  to  re- 
eeive  the  cosU.  (Ante,  453.  Dunl.  353,  4.)  And  in  The  King  t.  C.  D., 
(1  Chit  Rep.  793,)  the  rale  was  made  absolute  in  the  first  instance,  althoiigh 
four  years  had  elapaed  between  the  taxation  and  the  motion,  thongfa  the  el- 
locatur  was  compared  to  a  judgment,  and  the  attachment  to  an  execution, 
and  it  was  insisted  that  it  was  like  a  proceeding  on  a  judgment  after  the  year 
and  day,  where  there  must  be  a  setre  fmeiat;  and  the  Court  made  a  dlfler- 
ence  in  the  two  cases,  and  said  that  an  execution  might  issue  immediately, 
but  an  attachment  must  be  preceded  with  actual  notice,  and  mi^ht  haTo 
been  delayed  by  the  party  keeping  out  of  the  way 


Jackson,  ex  dem.  Eden,  against  Rathbonc. 

Jotanent  for      M.  WiLKiNs,  for  the  defendant,  moved  that  the  costs  in 
ejecuneat  af?  *^^  cause  be  taxed,  and  that  the  plaintiff  s  attorney  refund 

firmed  on  er- 
ror, and  writ  of  inquiry  to  assess  the  plaintifi^s  damaires  intermediate  judfrment  and  affirm- 
ance :  Ae/d,  that  the  plaintiff  is  entitled  to  supreme  court  costs,  for  the  writ  of  inqoiry,  dbe^ 
without  regaid  to  the  amount  recovered  thereon. 

Where  a  prac^tidltig  is  ia  oonthmation  of  a  suit  carried  to  judgment,  the  costs  of  anch 
nasifing  foUaw,  at  the  same  rate  with  tboae  allowed  in  the  oriffina!  suit 


li^Km  of  wiit  af  isqeiry  oa  afibmaooe  of  jadgmcnt  in  ejectment  upon  error  nnder  the 
(1  E.  L.  943,  sTSo 


Jackaon 

T 

Rathbone« 


OF  THE  STATE  OF  NEW  YORK.  >  602 

to  the  defendant  the  excess  which  it  should  be  found  he  liad  new  yorb^ 
paid  to  the  plaintiff's  attorney  beyond  what  was  legally  due.  ^^  ^^^  ' 
The  plaintiff's  bill  of  costs  had  been  paid,  on  demand,  with- 
out taxation.  This  cause,  which  was  ejectment,  had  been 
removed  by  the  defendant  to  the  Court  for  the  trial  of  Im- 
peachments ai^  the  correction  of  Errors,  by  a  writ  of  error, 
and  the  judgment  therein,  which  was  for  the  plaintiff  in  this 
Court,  had  been  affirmed ;  whereupon  the  plaintiff^  on  filing 
the  remillitur^  had  proceeded  to  execute  an  iilias  writ  of  in^ 
quiry,(a)  pursuant  to  the  statute,  (1  R.  L.  143,  s.  3,)  to  as- 


ia,  The  writ  was  thus :  *<  The  People,  &c.  to  the  Sheriff  of  the  citj  and 
county  of  New  York,  Greeting ;  Whereaa  James  Jackson,  lately  in  our  Su- 
preme Court  of  Judicature,  before  our  Justices  tbewof,  at,  &«.  «i  the  1st 
Monday  of  January,  A.  D.  18523,  by  bill  without  our  writ,  and  by  the 
judgment  of  ths  same  Court,  recovered  against  JsJmi  Rathbone  tha  potMS- 
sionof  his  term  then  and  yet  to  come,  ol  and  in  5  houses  and  lots  of  ground* 
5  yards,  dtc.  situate,  &.&  (as  in  the  first  count  of  the  declaration  hi  eject- 
ment) which  Medcef  Eden  theretofore,  to  wit,  on  the  1st  day  of  May,  he. 
had  demised,  &.c  to  have  and  to  hold,  Slc  (a#  tii  that  eountf)  and  also  pos^ 
■easion  of  his  term  then  and  yet  to  ooms,  of  and  m  other  5  bovses»  Slc^ 
{furtuing  the  second  count,)  and  also,  Sui,  (going  .through  with  each  counl 
in  the  oame  manner,)  whereof  the  said  John  Rathbone  is  convicted,  as  appears 
to  us  of  record:  and  whereas,  also,  aiterwardiB,  to  wit,  on  the  17th  day  of 
December,  A.  D.  1833,  in  our  Court  for  the  trial  of  Impeachments  and  the 
correction  of  Errors,  at  the  Capitol  in  the  city  of  Albany,  before  the  Pre- 
sident of  the  Senate,  the  Senators  and  Chancellor,  it  was  considered  thai 
the  judgment  aforesaid  should  be  in  all  things  affirmed;  as  by  Ihe  re^^ 
cord  and  proceedings  thereof,  in  our  Supreme  Court  of  Jnd/oature,  belbre> 
our  Justices  thereof;  unto  our  said  Court  for  the  trial  of  Imptfachmeats 
and  the  correction  of  Errors,  by  virtue  of  our  writ  of  error,  by  the  saki 
John  Rathbone  of  and  upon  the  premises',  before  the  President  of  the 
Senate,  the  Senators  and  Chancellor  aforesaid,  m  the  said  Court  for  the  trial 
of  Impeachments  and  the  correction  of  Errors,  prtsetfnted,  transmittedv 
and  afterwards  out  of  the  same  Court  for  the  trial  of  fmpeachments  and 
the  correction  of  Errors,  unto  our  said  Supreme  Court  of  Judfcahnre,  be^ 
fore  our  Justices  thereof,  at  the  Capitol  in  the  cit^  of  Albany,  <My  remit- 
ted, and  there  now  of  record  remaining,  more  fuHy  appears :  and  the  sakI 
James  Jackson,  accor£ng  to  the  form  of  the  sCatiite  (n  such  case  made  and 
provided,  ought  to  recover  his  damages  for  the  mesne  profits  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  and  for  waste  in  the  same  oom« 
mitted,  after  the  rendition  of  the  judgment  aforesaid ;  but  because  ear 
Court,  now  here,  doth  not  know  to  how  nraofr  the  issues  and  profits  of  the 
tenements  aforesaid,  with  the  appurtenances,  from  the  day  e4  the  leadilieii 
of  the  judgment  aforesaid,  to  wit,  the  said  Isl  Monday  of  Jan.,  A.  D.  1833, 
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Jtew  YORK,  certain  the  damages  of  the  plaintiff  intermediate  the  jiidg« 
May,  I8ai.    ment  and  affirmance  ;  and  the  demand  of  the  pbuntiff  was 
for  the  costs  of  this  proceeding. 

One  question  was,  whether  the  plaintiff  was  entitled  to 
Supreme  Court  costs,  or  only  Common  Pleas  costs,  without 
regard  to  the  amount  found  hy  the  inquisition,  as  whether 
it  was  under  50  dollars,  or  over  50  and  under  250  dollars. 
And  it  was  contended,  that  as  the  act  under  which  the  plain- 
tiff proceeded  gave  him  casts  of  suit ,  it  meant  Common  Pleas 
costs  only,  which  were  regulated  by  the  statute,  (1  R.  L. 
344,  s.  4,)  and  the  decision  in  7%e  ctuse  of  costs^  (17  John. 
109.) 

L.  MUchelly  contra. 

Curia,  The  writ  of  inquiry  is  a  continuation  of  the  pro- 
ceedings in  the  first  suit  The  recovery  in  that  suit  cany- 
log  Supreme  Court  costs,  it  follows  that  they  murt  be  allow- 
ed in  all  the  subsequent  proceedings  for  the  purpose  of  car- 
rying it  into  effect  With  this  intimation,  we  refer  the  bill 
for  taxation  to  Mr.  Irving,  the  First  Judge  of  the  Gomnion 
Pleas  of  this  city  and  county. 

Rule  accordingly. 


util  the  said  day  of  Uie  affirmance  of  the  judgment  aforeaaid,  do  minoiiiit» 
and  what  damages  the  said  James  Jackson  hath  sustained  by  reason  of  anj 
waste  in  the  same  tenements,  with  the  apportenances,  after  the  daj  of  th» 
fsnditaoa  of  the  said  judgment  committed — ^We  command  you,  ma  befmr* 
W€  kmve  commanded  yau^  that,  by  good  and  lawful  men  of  your  bailiwiek* 
jon  diligently  inquire  to  how  much  the  issues  and  profits  of  the  tenemeBts 
nfbfcsaid,  with  the  appurtenances,  fimn  the  day  of  the  renditioii  of  the 
judgment  aforesaid,  unto  the  said  day  of  the  affirmance  of  the  judgmoal 
■fiiresaid,  do  amount,  according  to  the  value  of  the  same  tenements,  wilh 
the  appurtenances ;  and  also  what  damage  the  said  James  Jackaon  halh 
fnstained  by  reason  of  aay  waste  in  the  same  tenements,  with  the  appnrta. 
Bailees,  from  the  said  day  of  the  rendition  of  the  judgment  aforeaud  onto 
the  said  day  of  the  affirmance  of  that  judgment  committed  ;  and  the  impii- 
Mtion  which  you  shall  thereon  take,  send  to  our  Justices,  &c  at,  Ace.  on, 
4&0.  under  your  seal,  and  the  seals  of  those  on  whose  oatbi  you  shall  taka 
that  inquisition,  together  with  this  writ  Witness  Jobn  Sataok,  Ch.  Jim. 
ttea,  dbc  at  Slc  on,  &o. 
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'  KEW  TORK| 

Maj«   18M. 

Ex  patU  Dean.  Dma!^ 

Dean  sued  Annitage  in  a  Justice's  Court  in  Washington  Where  flie 
county,  recovered  judgment,  and  Armitage  appealed  to  the  tmMhk  a  max* 
CJourt  of  Common  Pleas.    The  judgment  before  the  Justice  ^te  !■  to  bi 

nom    an   ad 

was  rendered  on  the  12th  September  last,  and  though  the  done,  the  iM 
notice  of  appeal  was  given  the  same  day,  the  bond  to  pro-  ^a^J^J**  ^ 
secute  the  appeal  was  not  executed  till  the  16th  of  the  same  IBl  %,  uader 
month.  On  the  coming  in  of  the  Justice's  return,  at  the  ^^^g,.  41,  ^i,^ 
last  March  term  of  that  Court,  Dean  moved  to  quash  the  ^»j^^'^»)  Pj^ 
appeal,  on  the  ground  that  the  bond  was  not  given  in  time,  tbae  wHbiii 
It  was  insisted  that  the  computation  of  the  time  allowed  for  2Mii*hoald*Ee 
appealing  by  the  statute,  (sess.  41,  ch«  94,  s«  17,  Laws,  vol.  4^  broofht  fiom 
82,  c.)  must  be  computed  inclusive  of  the  day  of  giving  the  Joort  ^""^^* 
judgment ;  but  the  Common  Pleas  being  equally  divided  on 
this  question,  the  motion  was  denied. 

This  Court  were  now  moved  for  a  mandamus,  to  compel 
the  Common  Pleas  of  Washington  to  quash  the  appeal,  up- 
on the  ground  taken  in  the  Court  below ;  and  it  was  insisted 
here,  that  when  the  computation  of  time  is  to  be  made  firom 
an  act  done,  the  day  on  which  the  act  is  done  is  to  be  included 
in  the  reckoning ;  that  this  is  fully  supported  by  the  decisions 
in  the  English  Courts  in  analogous  cases ;  {Rex  v.  Aderlfff 
Doug.  463 ;  Castle  v.  Burdeit^  3  T.  R.  623 ;  Glassington 
et  al.  V.  Rawlins  et  al^,  3  East,  407 ;)  that  the  day  on  which 
the  judgment  was  rendered  is,  in  this  case,  the  day  on  which 
the  act  is  done,  and  is  to  be  included ;  consequently,  the  ap^ 
peal  to  have  been  within  the  4  days,  should  have  been  on  the 
16th.  The  practice  of  reckoning  one  day  inclusive  and  the 
other  exclusive  obtains  only  in  the  construction  of  rules  o( 
Court,  and  is  the  same  here  as  in  England.  The  construe^ 
tion,  in  such  case,  is  determined  by  rule  of  Court,  and  has 
no  influence  in  giving  an  interpretation  to  a  statute.    But| 

Per  Curiam.  We  have  departed  from  the  rule  of  con- 
struction adopted  by  the  English  Courts,  and  hold  that  the 
same  mode  of  computation  is  to  be  adopted  upon  statutes 
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NEW  YORK,  which  prevails  both  in  England  and  in  this  state  asto  noti- 
May,  1834    ^^g .  ^j^^^^  jg  jq  ^^y^  ^^^  ^^y  jg  ^Q  Y^  counted  inclusiye  and 

Ex  parte     the  Other  exclusive.    We  held  this  at  the  last  term  upon  the 
**"■        statute,  (sess.  43,  ch.  184,  s.  3,)  in  relation  to  the  sale  and 
redemption  of  lands  upon  execution,  which  gives  to  the  judg- 
ment creditor  fifteen  months  from  the  sale  within  which  he 
may  redeem.     Where  the  sale  was  on  the  15th  of  August, 

1822,  we  gave  the  creditor  the  whole  of  the  16th  November, 

1823,  to  redeem. 

But  without  resorting  to  this  rule  of  coDstmctioDy  we 
think  the  particular  words  of  the  statute  under  consideia- 
tion  show  an  intention  in  the  legislature  to  exclude  the  first 
day.  These  are,  that  the  party  appealing  shall  at  the  time 
of  rendering  such  judgment,  or  within  four  days  thereafter, 
(that  is,  after  the  time  of  rendering  judgment,  which  is, 
legally,  the  day  of  rendering  it,  and  thus  the  day  is  excluded,) 
serve  the  Justice  personally  with  a  notice  in  writing,  Slc 
(Sess.  41,  ch.  84,  s.  17.)  To  exclude  the  first  day  would, 
moreover,  we  believe,  accord  with  the  uniform  practice 
under  this  statute. 

Motion  denied.(a) 

(a)  It  m  Bomewhat  nnrprimng,  that  in  England,  after  a  lapae  of  centozMtt 
daring  which  this  question  npon  the  compatation  of  time  from  mn  aet  ^tm»t 
haa  been  so  oilen  passed  npon,  it  should  be  considered  still  open,  and  indeed 
of  a  nature  so  much  at  large  as  to  be  incapable  of  submission  to  a  genenl 
rule.  Yet  such  is  the  result,  according  to  the  Master  of  the  Rolls,  of  the 
last  and  almost  the  only  English  case  in  which  the  authoritiea  upon  this 
head  are  fully  reviewed  ;  though  I  thmk  it  is  not  difficult  to  perceire,  ftom 
this  case>  that  if  the  English  Courts  ever  reach  a  general  rule,  it  will  aoeiad 
with  that  adopted  by  the  Supreme  Court,  in  the  matter  of  Snyder  t.  Wmr- 
reUf  Sheriff  of  Rensselaer,  (Ante,  518,)  and  the  present  ease,  Ex  _ 
Dean,  The  English  case  to  which  I  allude  is  Letter  v.  CUtrlani^  (15  ¥• 
248,)  determined  by  Sir  William  Grant,  Master  of  the  Rolls.  TTiat  ei 
was  as  follows : 

Bequest    of       Sia  John  LiSTEa,  by  his  will,  dated  the  85th  of  December,  1804,  after- 
residue,        m  I  J*       •^. 
trust,  in   case  ■®^*™  dispositions,  gave  and  bequeathed  all  the  residue  of  his  penonal 

A.  shall,  with-  aiAte  to  trustees,  upon  trust,  that  in  case  his  sister,  Sarah  Pointer,  ahaU  not 

'  V*^hT"f "  intennarry  with  A.  before  all  or  any  of  the  shares  hereinafter  given  to  her* 

toi^B    ^cTJi]  ®*"*^"  ■*»•"  become  pa>-mble,  and  in  case  his  sister  shall,  within  nz  oal- , 

give    security  •»<*"  months  after  his  decease,  give  such  security  as  his  trustees  or  the 

not  to  marry  survivor,  &c.  shall  approve  of,  that  she  wil  not  at  any  time  intennarry 
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'with  A.  or,  m  case  she  shall  so  intennany  with  him  after  the  periods  when  jjew  TORK 

all  or  any  of  the  shares  hereinafter  bequeathed  to  her  children  shall  become  May,  1834 
liajable  and  shall  be  paid  to  him,  her,  or  them,  that  she  will,  within  six 

calendar  months  after  sneh  marriage,  pay  the  amount  of  such  share  or  Dea^ 
shares,  or  cause  any  child  or  children  who  shall  hai^e  received  his,  her,  or 

their  share  or  shares,  to  refund  the  same  to  the  ti^ees,  then,  and  not  other-  B.   then,   and 

wise,  the  trustees  were  directed  to  pay  such  residuary  estate  to  the  eight  not  otherwise, 

children  of  Sarah  Pointer,  at  the  age  of  twenty-one,  or  marriage,  with  benefit  q),:i^|^q  q(  t^ 

of  survivorship ;  with  a  proviso,  that  in  case  his  said  sister  shall  intermarry  with  a  proviso 

with  A.  before  all  o^  any  of  the  shares  of  her  said  children  shall  become  pay-  ^  1^  over,  if 

able,  as  aforesaid,  or  shall  refuse  or  neglect  to  give  such  secnrity  as  afore-  '  ®    '  ^*   /^' 

said,  then,  and  in  either  of  the  said  cases,  he  directed  the  sum  of  1000^  to    give    such 

a  piece  only,  with  interest  from  his  death  or  failure  of  his  issue,  as  aforesaid,  security, 

to  be  paid  to  the  children  of  his  sister ;  and,  subject  thereto,  gave  his  resi-  r^LTt^  ^^ 

dnary  estate  to  the  children  of  his  other  sister,  Amey  Garland.  Xhe  6  months 

The  testator  died  upon  the  13th  of  January,  1805,  between  the  hours  of  Are    exclusive 

eight  and  nine  in  the  evening.     On  the  I2th  of  Jane,  the  trustees  gave  to  ^^  ^^®  ^^  ^^ 

BCrs.  Pointer  notice,  to  give  the  security  required  by  the  will,  on  or  before  d^ath  *    there- 

the  13th  of  July.     Mrs.  Pointer,  on  the  19th  of  June,  gave  a  written  nO;-  fore,  as  he  died 

tice  to  the  trustees,  that  she  would  give  no  security  ;  but  on  the  9th  of  July  ^^  ^^^  ^^^  of 

she  gave  another  notice  in  writing,  desiring  to  know  the  nature  and  extent  ^ween  * '  eiirht 

of  the  security  required,  declaring  that  she  was  then  willing  to  give  them  and  nine  in  the 

her  bond,  which  was  the  only  security  she  had  to  offer.      In  consequence  evening,  a  se- 

of  that  communication,  on  the  11th  of  July,  the  solicitor  for  the  trustees  thTlsS^'ju^ 

called  upon  her  for  the  purpose  of  agreeing  on  the  terms  of  the  bond,  when  ]y,  about  nine 

she  requested  further  time  ;  but  afterwards,  by  a  written  notice,  dated  on  that  in  the  evening, 

day,  she  refused  to  execute.     On  the  next  day,  however,  the  13th  of  July,  ^^^®*^  ""^' 

upon  the  remonstrances  of  the  solicitor  for  the  trustees,  she  did  execute  the  ^q    general 

bond  about  seven  o'clock  in  the  evening.     On  the  same  evening,  two  of  the  rule  incomput- 

trustees  declared  their  approbation  of  the  secnrity,  but  the  approbation  of   ^^^  ^J"®  ^^^ 

*  «^r  ^jj  j^gj  or  an  e- 

the  third,  being  at  Bristol,  could  not  be  obtained  until  some  time  after-  ^^^^  that  the 
wards ;  Mrs.  Pointer  having  executed  the  bond  at  her  residence  in  the  day  is  to  be  in- 
neighboriiood  of  Poole.  ^{""-^^.^^  ^^' 
The  WU  was  filed  by  the  mfant  children  of  Amey  Garlaad,  claiming  un-  pendinJ  ©n  the 
der  the  forfeiture,  upon  the  ground,  first,  that  after  the  notices  given  by  Mrs.  reason  of  the 
Pointer,  upon  the  19th  of  June  and  the  11th  of  July,  she  could  not  retract ;  fh>ng*  accord- 
secondly,  that  the  security  was  not  executed  within  the  time.  ^nstauMS,'  ' 

'  Mr.  Riekari9,  Mr.  AUxander^  and  Mr.  Daniell,  for  the  plaintlfli.  There 
is  no  doubt,  that  this  is  a  condition  precedent.  First,  Mrs.  Pointer  was 
concluded  by  the  express  refusal  to  give  the  security  required  ;  if,  as  the 
defendants  insist,  she  should  retract  that  refusal  Secondly,  the  secnrity 
she  has  given  by  the  bond,  dated  the  13th  of  July,  was  not  given  within  the 
time  ;  the  period  of  six  months  expiring  with  the  1 1th ;  the  day  on  which 
the  testator  died  being  included  in  the  computation,  according  to  the  case  of 
CastU  V.  Burditt,  (3  T.  R.  633,)  and  many  other  authorities;  the  whole 
4ay,  in  these  eases,  being  either  inclusive  or  exclusive,  without  regard  to 
the  hour  at  which  the  act  b  dono,  or  the  event  happens.    The  old 
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May,  1824.     tory ;  but  the  late  deciiioiii,  The  King  i.  AddtrUy,  (Pong,  469,  ed.iO 

ExDarte       ^^^  ^  C^tle  t.  Burditt,  foUowing  ClmyUm'a  com,  (5  Rep.  1,)  Beilmk 

JUfft^         ▼•  Hester,  (I  Ld.  Raym.  280,)  and  older  cases,  are  uniibriiiff  tbmt  when  tflf 

computation  is  to  be  from  an  act  done,  the  day  is  ineliairA.    la  ths  case  if 

Pugk  T.  The  Duke  of  Leeds,  (Cowp.  714,)  it  was  considsied  a  qme^m  if 

intention  ;  and  this  is  a  mere  question  of  censtraction  njwa  this  wiU,  ante 

which  both  parties  claim  as  TohmteerSf 

Mr.  Thomjkson  and  Mr.  BoupeU,  for  the  defendants,  the  ^hil^ren  of  Mb. 
Pointer.— 'Sir  Samuel  Romilly,  Serjeant  Palmer  and  Mr,  Newholip  Ibr  the 
trustees.     Admitting  that  this  is  a  condition  preoedent,  the  plmintiSs  tam/L 
establish  that  the  day  of  the  testator's  death  is  necessaiily  included  ia  the 
computation.     No  alteration  has  taken  place  in  the  law  upon  this  subject. 
It  is  true,  for  some  purposes,  the  day  may  be  taken  to  be  either  inolnsiTe  or 
azdusiTe,  of  which  there  are  instances   both  ancient  and  modern ;  as^ 
to  prevent    the    penal    consequences  in    an    action    against    the    Han* 
dred,  in  which  a  robbery  has  been  committed,  the  day  is  taken  indoshne^ 
according  to  the  strictest  construction  ;  {Norris  t.  The  Hundred  sj  Gwt^ 
ins.  Hob.  139  ;    1  Brownl   156 ;   2  Roll  Abr.  520,  p^   8  ;)    and  vpoa 
the  same  principle,  fmm  the  penal  consequence,  the  party  preTailed  in  Tks 
King  T.  Adderley,  (Doug.  463,  ed.  2.)     But  In  all  cases,  at  which  the 
Court  looks  with  faTor,  the  opposite  oonstruction  is  made,  with  the  Tiew 
to  giTe  validity  to  the  transaction,  as  in  the  case  of  enrolmont  vadsg 
acts  of  parliament,  the  day  is  always  exclusire,  as  more  favomble  to  ihM 
party,  by  giving  validity  to  the  transaction.     A  nmiiar  distinetion  is  taken 
by  Mr.  Powell,  (Powell  on  Mortgages,  532,)  as  the  result  of  the  antboritjcay 
that  where  the  act  is  to  confer  an  interest,  or  to  give  an  enlarged  or  men 
t>eneficial  enjoyment,  the  day  is  to  be  taken  either  inclusive  or  ezdashre  | 
and,  upon  the  same  principle,  in  Pugh  v.  The  Duke  of  Letds,  the  Court  eC 
King's  Bench  held,  that  to  effectuate  the  intention,  or  to  promote  and  uphold 
the  spirit  and  meaning  of  an  act  of  parliament,  the  words  **  Ihim  the  date,** 
or  "  from  the  day,**  should  be  construed  either  inclusive  or  exclusive,  which 
was  followed  in  Ex  parte  Fallon,  (5  T.  R,  283,)  where  Lord  Kenyon  pnti 
the  case  of  an  instrument  to  be  enrolled  within  one  day  after  cxecB* 
tion,  which  could  not  be  taken  to  mean  the  fragment  of  the  day  of  execn* 
tion.    The  case  in  Dyer,  (Dy.  218,)  is,  though  strong,  conformable  to  what 
is  stated  in  the  Second  Institute.     (2  Inst*  674.)    The  period  of  six  mooths, 
in  the  case  of  lapse  to  the  Ordinary,  is  exclusive  of  the  day  of  avoid- 
ance, (2  Bl.  Com.  276,)  and  upon  the  statute  of  Edward  I,  (stat  7  Edw.  1^ 
as  to  alienation  in  mortmain,  the  year  is  exclusive  of  the  day.     In  all  thm 
eases,  wiiero  the  oomputation  has  been  from  an  act  done,  including  the  day, 
the  act  has  been  one  to  which  the  party  against  whom  the  time  was  to  not 
privy  ;  an  act  either  by  him  or  to  him ;  and,  in  the  case  in  Hobart,  stresa 
laid  upon  the  circumstance,  that  he  might  immediately  bring  his  ac« 
Uon.    It  is  now  settled,  (Bayiey  on  Bills  of  Exchange,  Slc  37,)  that  the  day 
pa  whioh  a  bill  of  esohange  is  presented,  is  exclusive»  though  the  contraiy 
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opinion  formeriy  preyailed ;  and  in  pleadinsf  Oyer  the  two  days  are  excln-  NEW  TORlS| 
■tve  of  the  day  on  which  it  is  demanded.    (Page  t.  Dimne,  2  T.  R.  40.)  May,  1894 

Thia  is  in  the  nature  of  a  forfeiture,  and  a  forfeiture  of  the  moat  odiona 
deacription.  The  teatator  had  two  objecta ;  to  give  the  reaidoe  of  hia  per- 
aonai  estate  to  the  children  of  Mil.  Pointer,  and  to  prevent  her  marriaga 
with  a  particular  peiaon,  and  the  penalty  impoaed  upon  her  to  aecure  the 
latter  object  ia  the  lose  of  her  children's  fortune.  The  intention  cannot  be 
considered  indifierent  between  these  parties.  These  children  were  deariy 
the  finrt  object ;  and  it  cannot  be  supposed,  that  he  would  have  given  up  that 
object,  because  the  security  was  taken  upon  the  12th  of  July,  instead  of  tha 
1 1th ;  or  that  he  contemplated  thia  aubtle  distinction,  which  is  inconsistent 
with  the  vulgar  acceptation  of  the  words.  The  general  principle  being 
against  the  fraction  of  a  day,  the  compotation  most  material  and  most  likely 
to  fall  in  with  the  general  transactions  of  mankind,  is  to  begin  from  the  laat 
moment  of  the  day  rather  than  from  the  first  If  the  direction  had  been  to 
do  an  act  within  one  day  after  the  teatator's  death,  could  the  day  on  which 
he  died  be  possibly  considered  as  that  day  on  wbkh  the  act  must  be  done  7 
If  this  testator  had  died  at  the  hour  of  eleven  at  night,  could  the  remaining 
hour  be  accounted  a  day,  consistently  with  the  declared  intention  to  allow 
the  full  period  of  aix  calendar  months  7 

Mr.  Richards,  in  reply.  In  the  caae  of  enroUnent,  the  intereat  passes  by 
the  execution  of  the  instrument ;  and  then  every  possible  construction  m 
made  to  prevent  divesting  the  right  vested  in  a  purchaser.  In  the  case  of 
the  bill  of  exchange,  the  exception  of  that  instrument  depends  upon  the  law 
of  merchanta.  This  is  a  mere  queation  of  intention :  both  partiea  entitled 
equally  to  favor.  The  fraction  of  a  day  is  never  allowed  in  the  compnta* 
Uon  of  time ;  and  as,  under  these  words,  the  remainder  of  the  day  of  his  de- 
cease cannot  be  excluded,  there  is  no  other  course  than  to  include  the  whol« 
of  that  day. 

The  Master  of  the  RolU.  The  question  in  this  cause  is,  whether  Mrs. 
Pbinter,  within  six  calendar  months  after  the  decease  of  her  brother,  gave 
the  security  required  by  his  will,  as  the  condition  upon  which  her  children 
should  take  the  benefit  of  his  residuary  estate.  He  died  upon  the  12th  of 
January,  1805,  at  a  quarter  before  nine  o'clock  m  the  evening.  The  aecn« 
rity  required  was  executed  upon  the  12th  of  July  foUowmg,  about  aeven  in 
the  evening.  Computing  the  time  de  momento  in  momentum,  six  calendar 
months  had  not  elapaed ;  but  it  is  admitted,  that  this  is  not  the  way  in  which 
the  computation  is  legally  to  be  made.  The  question  is,  whether  the  day  of 
Sir  John  Lester's  death  is  to  bs  included  in  the  six  months,  or  to  be  exolnde4;| 
If  the  day  is  included,  she  did  not ;  if  it  is  excluded  she  did,  give  the  re* 
quired  security  before  the  end  of  the  last  day  of  the  six  months  \  and,  there- 
fore, did  sufficiently  comply  with  the  condition. 

It  is  said  for  the  plaintiffii,  that  upon  this  subject  a  general  rule  haa 
been  by  decision  established,  that  where  the  time  is  to  run  from  the  doing 
of  an  act,  (and,  for  the  purpoae  of  thia  question,  it  must  extend  to  tha 
happening  of  an  event,)  the  day  is  always  to  be  included.    Whataver  dktu 
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NEW  YORK  there  may  be  to  that  effect,  it  is  clear  the  adcal  decisioiifl  cannot  be  bnm|(lit 

May,  1824.  under  any  such  general  rule.    The  preBentmeht  of  a  bill  of  ezchaiifB  t» 

•  the  eight  of  the  drawee,  ia  an  act  done ;  and  yet  it  m  now  settled,  that  the 

Deaa/^  day  upon  which  it  is  preeented  is  to  be  excluded ;  though  it  had  been  raM 

otherwise  by  three  Judges  of  the  Court  of  Common  Pleaa»   mgmaai,  the 

In  the  time  opinion  of  Treby,  Ch.  Justice.     But  the  law  is  now  clearly  settled  agaiMt 

from  the  pre-  that  decision.    The  annuity  act,  (sUt  17,  Geo.  3,  c.  36,)  proTidea,  that  Oi 

bill     of      ex-  ^^'^ty  days  shall  run  from  the  execution  of  the  deed.     The  exeentioB  of 

change,      the  the  deed  is  undoubtedly  an  act  done ;  yet,  according  to  the  deciaioBS,  ths 

day  of  present-  day  upon  which  the  deed  was  executed  is  excluded.    So,  in  a  case  in  ths 

ment      exclu-  jj^^^^  ^^  ^o^^  -^  j^^g^  .^^  ^j^j^j^  j  ^^  counsel,  Mercer  v.  OgUtne,  wbeia 

Other  in-  the  question  was,  whether,  within  the  meaning  of  the  act  of  i»arliament  ia 
stances,  where  Scotland,  (1696,  c.  4,)  *<  for  regulating  deeds  done  on  death-bed/'  a  man  bad 
^do'^  ^^  ^  ^^^^^  ^^^  ^^'^  ^^^  ^^  moilrtfl^afitf  granting  of  the  deed,  it  was  held  that 
eyent  happen-  ^®  ^^X  ^^  which  the  deed  was  made  and  granted  was  to  be  exeloded. 
ing,  is  some-  In  the  cases  of  alienation  in  mortmain,  the  alienation  is  an  act  clone ;  aad 
tunes  mclu-  y^^^  according  to  a  case  in  Brooke,  the  day  is  excluded  in  the  compntatioa 
times     exclu-  ^^  ^^  y^^^'t  which  the  immediate  lord  has  to  enter  for  the  forfeiture.    Mr. 


sive.  Justice  Blackstone  lays  down,  that  the  day  of  the  ayoidance  of  a 

which  must  be  by  an  act  done,  or  an  event  happening,  is  excluded  in  tha 
computation  of  the  six  months  which  the  patron  has  to  present.  I  do  B0t» 
however,  find  that  position  in  the  Second  Institute,  to  which  the  learned 
Judge,  in  his  Commentaries,  refers. 

The  cases  chiefly  railed  on  upon  the  other  side,  are,  T*he  King  v.  Adders 
ley,  (Doug.  463,  od.  2,)  where  the  day  on  which  the  Sheriff's  office  expind 
was  held  to  be  included  in  the  six  months,  after  which  he  is  not  to  be  called 
on  to  return  process.  The  Court  of  King's  Bench  first  thought  the  day  ex- 
cluded, but  chiefly  upon  the  ground  that  the  act,  (stat.  20,  Geo.  2,  c  37,  a. 
2,)  was  made  for  the  ease  of  Sherifib,  and  ought  to  be  construed  favoraUy 
for  them,  afterwards  determined  that  it  was  to  be  included :  the  case  of 
Castle  v.  Burditt,  (3  T.  R.  623,)  where  the  day  on  which  the  notice  ww 
given  was  included  in  the  month  that  was  to  elapse  before  the  action  eonld 
be  brought :  the  case  of  Glaatington  v.  RawlinM,  (3  East,  407,)  where,  con- 
trary to  the  first  opinion  of  Mr.  Justice  Lawrence,  it  was  determined,  that 
in  the  computation  of  two  months,  creating  an  act  of  bankruptcy,  the  day 
of  the  arrest  is  to  be  included :  lastly,  the  cases  upon  the  statute  of  Ave  aad 
cry,  in  which  the  day  of  the  robbery  is  included  in  the  year  in  which  the 
party  robbed  has  to  brijig  his  action  against  the  Hundred,  to  which  might 
have  been  aiUed  the  case  of  continual  claim.  To  prevent  a  descent  from 
barring  an  entry,  the  claim  must  be  renewed  within  a  year  and  a  day. 
Lord  Coke  says,  the  year  and  day  shall  be  so  accounted,  as  the  day  whereon 
the  claim  was  made  shall  be  accounted  one.    (Co.  Lilt.  255,  a.) 

Upon  these  cases,  Mr.  Serjeant  Palmer  made  an  observation  that  appiGes 
correctly  to  all  of  them,  except  the  first ;  viz.  that  the  act  done,  from  which 
the  computation  is  made  inclusive  of  the  day,  is  an  act  to  which  the  party 
against  whom  the  time  runs  is  privy ;  and,  as  he  has  unquestionably  tba 
benefit  of  some  portion  of  the  day,  there  is  the  less  hardship  in  conatme* 
tively  reckoning  the  whole  of  it  as  a  part  of  the  tune  allowed  him ; 
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u,  in  this  case,  the  event  was  one  totally  foreign  to  the  party,  whose  time  NEW  TORK| 

for  deliberation  was  to  begin  to  run  from  that  event    Mrs.  Pointer  could  not     May,   1834> 

reasonably  be  supposed  to  have  any  opportunity  of  beginning,  on  the  day  of        I, 

JiiX  parte 
Sir  John  Lester's  death,  the  deliberation  which  was  to  govern  the  election  Dem. 

ultimately  to  be  made.  In  the  case  of  a  notice  of  an  action  to  be  brought, 
the  party  necessarily  knows  the  time  at  which  he  is  served  with  the  notice, 
and  may  immediately  begin  to  consider  of  the  propriety  of  preventing  the 
action  by  tendering  amends.  So  a  person  arrested  may  immediately  aet 
about  endeavoring  to  procure  bail ;  and  the  same  observation  applies  to  thm 
cases  of  the  man  robbed,  and  of  continual  claim.  But  one  is  not  necessa- 
rily conusant  of  the  death,  still  less  of  the  contents  of  the  will  of  another. 
Here,  though  it  is  impossible,  consisteutty  with  the  words  of  the  will,  to  post- 
pone the  commencement  of  the  time  until  the  period  of  actual  notice,  yet  ii' 
is  not  reasonable  to  include  a  day,  useless  to  Mrs.  Pointer  for  the  purpose  of 
deliberation,  unless  there  is  some  clear,  imperative  rule,  making  it  absolutely 
necessary.  She  had  a  very  important  choice  to  make :  one  way  debarring 
herself  of  her  natural  right  of  marrying  whom  she  pleased ;  the  other,  ex- 
cluding her  children  from  a  considerable  fortune.  That  is  not  a  case  for  nar- 
rowing the  time  allowed  for  the  decision. 

It  is  not  necessary  to  lay  down  any  general  nde  upon  this  subject ;  but, 
upon  technical  reasoning,  I  rather  think  it  would  be  more  easy  to  maintain, 
that  the  day  of  an  act  done,  or  an  event  happening,  ought  in  all  cases  to  be 
excluded,  than  that  it  should  in  all  oases  be  included.    Our  law  rejects  frac- 
tions of  a  day  more  generally  (see  the  note  (h)  14  Ves.  554,  where  it  is  ad-    .  ^^  '^^  '^ 
mitted  in  bankruptcy)  than  the  civil  law  does.    The  efect  is  to  render  the  of^^^v  more 
day  a  sort  of  indivisible  point,  so  that  any  act  done  in  the  compass  of  it  m  generally  than 
no  more  refcrrable  to  any  one  than  to  any  other  portion  of  it ;  but  the  act  ^^    civil  law 
and  day  are  co-extensive ;  and,  therefore,  the  act  cannot  pioperiy  be  said  to' 
be  passed,  until  the  day  is  passed.    This  reasoning  was  adopted  by  Lord 
Roeslyn  and  Lord  Thurfow,  in  the  case  before  mentkmed  of  Mercer  v.  OgU" 
vie.    The  ground  on  which  the  judgment  of  the  Court  of  Session  was  af- 
firmed by  the  House  of  Lords,  is  conectly  stated  in  the  fourth  volume  of 
the  Dictionary  of  the  Decisions  of  the  Court  of  Session.    In  the  present 
case,  the  technical  rule  forbids  ns  ta  consider  the  hour  of  the  testator** 
death  as  the  time  of  his  death ;  for  that  would  be  making  a  fraction  of  « 
day.    The  day  of  the  death  must,  therefore,  be  the  time  of  the  death,  and 
that  time  mnst  be  passed  before  the  six  months  can  begin  to  run.    The  rule 
contended  for  on  behalf  of  the  plaktiffi),  has  the  effeot  of  throwing  back  the 
event  into  a  day  upon  which  it  did  not  happen,  considering  the  testator  ae 
dead  upon  the  11th  instead  of  the  12th  of  January ;  for  it  is  said,  the  whole 
of  the  13th  is  to  be  computed  as  one  of  the  days  sabsectuent  te  his  death. 
There  seems  to  be  no  alternative,  but  either  to  take  the  actual  instant  or  the 
entire  day  as  the  time  of  his  death,  and  not  to  begin  the  computation  from 
the  preceding  day. 

But  it  is  not  necessary  to  lay  down  any  general  rule.  Whichever  way 
it  should  be  laid  down,  cases  woulii  occur,  the  reason  of  which  would  re- 
quire exceptions  to  be  made.    Here,  the  reason  of  the  thing  requirm  tbe 
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KEW  YORK    exclnnon  of  the  day  from  the  period  of  tit  monthi  preii  to  Mra.  Pbintar  to 
May,  1894.     deliberate  opon  the  choice  she  woald  make ;  and,  npoa  the  whole,  mj  opinioa 

* '   is,  that  ihe  haa  entered  into  the  eecnrity  before  the  ezpiratioii  of  the  wbc 

j%S^^       monthi ;  in  raffieient  tune,  therefore,  to  fulfli  the  eonditioo  on  which  her 
ehildren  were  to  take. 


Sisii  V.  Hahtton,  1  Serg.  &  Rawle's  Penn.  Rep.  411.]  Tliie  case  k  hi 
point,  with  the  Supreme  Court,  upon  the  question  tf  tippeul,  bat  the  Chief 
Jdetice  of  Pennsylvania  leaves  the  general  qnestkm  as  mnch  afloat*  aa  it  n- 
mains  in  Lester  ▼.  Oarland, 

*<  TiLOHMAif,  C.  J.    This  action  was  arbitrated  nnder  the  *'  Aet  regolai- 
nig  arbitrations,"  passed  30th  March,  1810.    The  awaid  was  bfongitt  to  the 
pcothonotary,  Mr.  Barnes,  at  his  hoose,  out  of  office  hoora,  in  the  eveamf 
of  the  1ft  August,  and  filed  by  him,  and  entered  on  the  docket  on  the  next 
day ;  so  that  the  entry  of  the  award  was  on  the  3d  August    There  waa  ao 
Uame  m  the  prothonotary,  because  being  obliged  by  law  to  koep  his  pa* 
pezs,  not  in  his  dwelling  house,  but  in  a  public  building  appropriated  to  the 
purpose,  he  cannot  be  prepared  at  all  hours  to  make  entries  in  hhr  docket. 
On  the  33d  August,  the  defendant  entered  his  appeal    The  law  allows 
twenty  days  after  the  entry  of  the  award  on  the  docket,  for  an  appeaL    Tlie 
question  then,  b,  whether  this  appeal  was  made  in  time.    If  the  day  on 
which  the  award  was  entered  on  the  docket,  is  counted  as  one,  the  twenty 
days  expired  before  the  appeal ;  if  not,  they  had  not  expired.    In  order  to 
ascertain  with  certainty,  whether  any  given  number  of  days  hare  expired 
from  an  act  done,  it  would  be  necessary  to  count  immediately  firmm.  the  mett 
and  the  twenty -four  houn  next  succeeding,  would  make  the  first  day.     Bnt 
this  minuteness  of  inquiry  would  be  attended  with  so  much  difficnltyt  that 
it  has  been  thought  beet  to  establish  a  general  rule  that  there  ahaU  be  no 
fraotwn  of  a  day,  except  m  case  of  necessity.    If  there  shall  be  no  fraetMo 
of  a  day,  you  must  either  include  in  your  computation  the  whole  day  en 
which  the  act  was  done,  or  entirely  exclude  it,  and  begm  your  eonnt  on  the 
next  day ;  and  so  far  as  truth  is  concerned,  it  is  inmiaterial  which  of  thoae 
ways  you  take.    The  chance  of  hitting  the  truth  is  as  good  in  one  way,  a« 
the  other,  but  in  neither  will  you  probably  arrive  at  the  exact  truth.     It  ■  no 
wonder  then,  if  the  rule  of  computation  has  been  laid  down  difibrently,  ac« 
eording  to  circumstances.    The  adjudged  cases  are  not  to  be  reconciled ;  hat 
vpon  a  carefiil  investigation  of  them,  it  may  be  perceived,  that  the  day  on 
which  the  act  is  done,  has  been  included  or  excluded,  as  the  natnie  of  the 
ease  indicated  to  the  Court,  the  propriety  of  a  rigorous  or  a  liheial  con- 
struction.   There  can  be  no  doubt,  but  a  libera]  construction  ia  proper  m 
this  case.    A  man  may  be  compelled  to  an  arbitration,  much  ag^ahwt  hii 
will    The  proceedings  before  arbitrators  are  not  according  to  the  conne 
of  the  common  law,  and  therefore,  when  an  appeal  is  made  for  the  pniuoae 
of  obUining  a  trial  by  jury»  every  indulgence  and  facility,  consiaftent  with 
the  act  of  assembly,  should  be  afibrdod.    If  the  authorities  were  all  on  one 
aide,  I  should  not  be  for  disturbing  them,  however  unreasonable  they  niicfat 
appear  to  me,  because  no  inconvenience  is  greater  than  uncertainty  of  law. 
Bat  I  have  said  before,  that  the  decisions  have  been  contradictory^  and  I 
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Will  mention  one   in  faTor  of  the  oonstracftion  to  Which  I  incline,  Whicll  ffEVt  TORB^ 
hean  a  strong  analogy  to  the  caae  before  vm.    By  the  stat  5  Geo.  II.  ch.  77,      May,  1834 
Ihe  defendant  on  being  ierved  with  proceaa«  "  moat  enter  hia  appearance  at       Z  * 

the  return  of  the  proeeut  or  within  eight  dnyt  after  ntek  return.**    The  con-  DeaL 

•traction  of  thia  statute  is  settled,  that  the  defendant  has  eight  da/s,  exclu- 
aive  of  the  day  of  retunii  (1  Cromp.  Prad.  46.  1  Selloti,  103.)  Now  theae 
words  are  exactly  similar  to  those  of  our  act  of  assembly.  The  act  says, 
that  the  appeal  shall  be  made  within  twenty  days  after  the  intry  of  thi 
award  on  the  docket.  The  statute  dedai^  that  the  appearance  Khali  be  en- 
tered within  eight  days  after  the  retttfn  of  the  proeiee.  The  entry  of  thtf 
award  m  an  act  to  he  done,  and  so  is  the  return  of  proceee.  There  are  many 
decisions  on  the  computation  of  time,  under  rules  of  Court ;  but  as  it  may 
be  said,  that  the  Court  who  made  the  rules  may  put  their  oWn  eonstruction 
on  them,  I  choose  rather  to  rely  on  the  case  I  hove  mentionedi  Krhich  is  on 
the  constmctiom  of  a  statute.  One  argument  nfjged  by  the  plaintiff,  il  is 
proper  to  notice  particularly,  because  it  is  supported  by  the  respectable 
authority  of  the  District  Court  of  this  dty.  It  ht  this :  That  unless  the  day 
6f  entermg  the  award  on  the  docket  is  included,  the  defendant  could  not 
enter  his  appeal  On  that  day.  If  this  Were  so,  I  shotdd-  embracie  the  eon<' 
struction  contended  for  by  the  plaixttiiC,  but  it  does  not  appear  Ut  me  thai 
such  is  the  consequence,  because.  If  the  appeal  is  entered  on  the  day  of  the 
docket  entry,  it  is  certainly  wtthhi  twenty  days  firom  after  the  entry ;  and 
that  would  be  a  case  in  Which,  from  necessity,  the  Court  would  njeet  the 
artificial  rule  at  no  fraction  of  a  day,  and  hiqaire  into  the  hour  and  eveu 
minute  in  wliich  the  award  and  the  appeal  Were  entered.  The  puiy  hae 
a  right  to  enter  his  appeal  as  soon  as  he  |rieases  after  the  entry  of  the  award  ^ 
and  of  this  right,  it  wonld  be  monstivias  to  deprive  hhn,  by  a  fiction ;  for 
when  we  say  there  can  be  no  fraction  of  a  day^  h  is  but  a  fiction  ;  intended^ 
Kke  all  other  legal  fictiotii,  to  advance  justice  and  not  to  destroy  it.  Infie^ 
tumejuria,  semper  suMstit  dBquitaSf  and  when  it  would  work  iniquity  it  ie 
always  discarded.  I  do  not  conceive,  therefore,  that  the  right  ot  eitterin^ 
the  appeal  on  the  same  day,  will  be  at  all  affected  by  ouf  decreeing,  that 
when  it  is  not  so  entered,  the  Court  Will  presume  that  the  aWafd  wae  dock' 
eted  on  the  last  minute  of  the  day,  and  allow  the  twenty  days  next  folloW'« 
ing,  for  entering  the  appeal  The  defendant's  counsel  made  another  pomii 
that  the  last  of  the  twenty  days  happening  on  Sunday,  (he  laW  allowed  one 
day  more  for  the  appeal.  It  is  unnecessary  to  decide  this,  as  I  am  of  opi-' 
nion,  on  the  first  point,  that  the  appeal  was  entered  in  godd  tune." 

Yeatea  and  Braekenttdge,  Js.  Cdncurred  subbtanttally  in  this  opinion,  and 
the  appeal  was  holden  Well  brought 

The  same  point  was  decided  in  Browne  v.  Browne,  (3  Serg.  &>  RaWle'e 
Rep.  496,)  as  to  the  time  within  Which  an  appeal  should  be  brought  front 
an  alderman  to  the  Conrl  of  Contmon  Pleas,  llie  words  of  the  statute  gJt-< 
ing  tliis  appeal,  required  it  to  be  brought  **  within  twenty  days  after  jodgtdeiit 
being  given."  The  judgment  Was  the  1st  March,  and  appeal  (he  3lst  d( 
March,  in  the  same  year,  and  hdden  well,  on  extor  to  the  Supreme  Court  of 
Pennsylvania. 
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NEW  YORK,  '^^^  mode  of  computing  time  often  becomes  important  undar  tha  ftetalf 

May,  182-1.  of  limitations,  aa  to  which,  in  addition  to  the  soUtaiy  ESngliah  case  of  Ifer* 

'^~Z  ris  V.  The  Hundred  of  OautrU,  which  ia  the  moat  fully  npmtmd  in  Hibai^ 

Dean  ^^^*  ^^  following  case  will  be  found  of  use : 

A     promise      ^^^^^  Presbret  et  at.  «.  Joshua  Wiluams,  15  Maaa.  Rep.  193.]    Aa- 

made    on   the  sumpsit  on  a  promissory  note,  dated  February  16th,  1610,  payable  on  ds* 

1st  of  Novem-  mand.    The  action  waa  commenced  on  the  Ist  day  of  Norember.  1817.   TTie 

ber  1811   was  . 

sued    on'  the  ^^^'^'^^^^^  pleaded  the  statute  of  limitations,  on  which  iasae  waa  joined. 

1st  of  NoTem-  Upon  the  trial  of  this  issue,  before  the  Circuit  Court  of  Common  Pleas,  §at 
ber,  1817,  and  this  cut;uit,  it  appeared  that,  on  the  1st  of  NoTomber,  1811,  a  payment  was 
to  be  barred  bv  °^®  "^^  endorsed  on  the  note ;  and  the  plaintiffii  reliad  on  (liisy  aa  anff- 
the  statute  of   cient  to  maintain  the  issue  on  their  part, 
limitationa. 

The  cause  was  entered  in  this  Court,  according  to  tha  pTDriaionB  of  ths 

statute  of  1817,  c.  185,  with  a  bill  of  exceptions  contaming  the  laeta  abofs 

atated. 

IF.  4*  F'  Baylies,  for  the  plaintiA,  contended  that  the  action  waa  faraaght 
within  six  years,  next  after  the  new  promise  or  acknowledgment,  made  on 
the  1st  of  Noyember,  1811 ;  and  that  the  day  of  the  promise  ought  to  ba 
excluded  in  the  computation,  aa  is  done  in  the  caae  of  a  note  payabia  ia  a 
certain  number  of  days  from  or  after  the  date.  (8  Mass.  Rep.  453,  /fcary 
v.  JonetJ)  So  as  to  goods  or  estate  attached,  which  are  to  be  held  for  tha 
space  of  thirty  days  next  after  final  judgment,  it  haa  been  decided,  that  the 
day  after  the  judgment  is  rendered,  is  the  first  of  the  thirty  days.  (11  Maai 
Rep.  205,  Portland  Bank  ▼.  Maine  Bank,)  They  cited  also  the  eaaea  of 
Pugh  4-  ux.  y.  Duke  of  Leeds,  (Cowp.  714,)  and  Holden  t.  Jeamas,  Admu^ 
(11  Mass.  Rep.  400,)  in  which  last  case,  it  ia  said  by  the  Court,  that  wheia 
an  administrator  had  accepted  the  trust  on  the  2d  of  December,  1806,  tha 
four  years  limited  by  law  for  bringing  an  action  against  him,  expired  on  tha 
3d  of  December,  1810. 

J.  M,  Williams,  for  the  defendant,  cited  the  cases  of  The  King  ▼.  Addgr* 
ly,  (Doug.  463,)  and  Castle  ^  ah  y.  Burditi  ^oZ.,  (3  D.  &  E.  623,)  andob- 
seryed  that  a  promissory  note,  made  on  the  1st  of  Noyember,  1811,  and  pay« 
able  in  one  day  from  or  after  its  date,  would  not  be  payable  until  tha  9d  of 
Noyember  ;  whereas,  in  the  case  at  bar,  the  note  waa  payable  on  the  lat  of 
Noyomber,  1811,  and  an  action  might  haye  been  commenced  upon  it  on  thai 
day.  He  relied  on  the  case  of  Norris  y.  The  Hundred  of  Oautri*,  which  is 
mentioned  in  Doug.  465,  where  the  robbery  waa  committed  on  the  9th  of 
October,  and  the  action  was  commenced  on  the  9th  of  October,  in  the  fol* 
lowing  year ;  and  it  was  held  not  to  haye  been  commenced  **  within  one 
year  next  after  the  robbery." 

Jackson,  J.  deliyered  the  opinion  of  the  Court  In  the  computation  of 
tune,  the  question,  whether  the  terminus  a  quo  shall  be  included  or  ezchi« 
deA,  haa  been  differently  decided,  not  only  according  to  the  woida  made  vaa 
off  in  the  difibrent  cases,  but  accorduig  to  the  subject  matter  or  the  eontazC» 
where  the  aame  words  are  need. 
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CannOB. 


'  By  the  statute  of  Umitations,  it  was  intended  that  the  plaindif  should  have  NEWTORK. 

six  full  years,  and  no  more,  within  which  to  bring  his  action.     In  this  case,      May,  1824. 

he  might  haye  brought  his  action  on  the  1st  of  November,  1811,  as  upon 

the  new  promise  then  made«  (s«ppesi«g  that  the  action  had  been  previeusly 

barred  by  the  statute,)  and  if  he  may  also  commence  it  on  the  1st  day  of 

November,  1817,  it  would  make  seven  first  days  of  November,  in  the  six 

years  prescribed  by  the  statute. 

In  the  construction  of  a  promissory'  note,  payable  in  a  certain  number  of 
days,  the  day  of  the  date  is  excluded ;  because,  otherwise  a  note  payable  in 
one  day,  would  be  the  same  as  a  note  payable  on  demand ;  and  this  is  the 
season  given  in  the  case  of  Henry  v.  Jonet,  cited  in  the  argument.  In  th« 
case  of  goods  or  estate  attached,  the  legislature  intended  that  the  creditor 
should  have  thirty  days,  within  which  to  levy  his  execution  ;  and  as  he  can« 
not  sue  out  execution  until  the  day  after  the  judgment,  it  was  rightly  consi- 
dered  that  that  day  onght  to  be  excluded. 

In  the  case  of  Holden  v.  JameM,  Adm.,  this  point  was  not  before  the  Couzt«( 
as  that  action  was  not  brought  until  long  after  the  2d  of  December,  1810, 
The  expression  quoted  appears  to  be  inaccurate,  as  applied  to  the  statute  ro" 
ferred  to  in  that  case.  But  whether  so  or  not,  it  is  manifest  that  the  Court 
were  not  then  considering  whether  the  first  day  should  be  excluded  or  in- 
eluded ;  and  of  course,  the  case  furnishes  no  authority  on  the  point  now  in 
question. 

The  case  of  Norris  v.  The  Hundred  of  Oautris,  cited  in  the  argument,  it. 
a  direet  authority  in  support  of  the  opinion  which  we  have  adopted,  that 
the  action  was  not  brought  within  six  years  next  after  the  cause  of  action 
accrued. 


Jackson,  ex  dem.  Bradstreet,  against  Cannon. 

Ejectment.  The  parties  had,  without  trial,  agreed  upon 
a  special  verdict ;  and  the  plaintiff  had  agreed  to  a  certain 
deed,  to  be  produced  by  the  defendant,  and  made  a  part  of 
the  verdict ;  and  an  entry  according  to  the  deed,  material  to 
the  question  upon  the  statute  of  limitations,  which  arose  in 
the  cause.  The  argmnent  upon  the  verdict  had  been  sev- 
eral times  noticed  by  the  plaintiff,  and  at  the  last  October 
term,  it  was  argued  provisionally,  that  the  defendant  should 
produce  the  deed  afterwards,  for  the  examination  of  the 
Judges,  as  a  part  of  the  verdict.  On  its  being  produced,  the 
lessor  of  the  plaintiff  discovered,  as  she  alleged  in  her  aflSda- 
vit,  that  the  description  in  the  deed  was  broader  than  she 
originally  supposed,  and  that  the  admission  of  the  entry  ac- 
cording to  this  deed,  was  by  mistake,  and  afiid&vits  were 


The  court 
will  not,  on  af- 
fidavit, amend 
a  special  ver- 
diet  agreed 
upon  by  the 
parties,  with- 
out  trial. 

But  if  there 
appear  to  have 
been  a  mistake 
as  to  a  materi- 
al fact,  by  ei- 
ther party,  in 
framing  the 
verdict,  they 
will  order  it  to 
be  vacated  on 
payment  of 
costs. 
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^EW  voRK,  read  on  both  sides,  to  the  point  of  the  alleged  mistake ;  upon 
;  ^y>  ^^^    which, 

JaekaoQ 

Cannon  ^*  ^"^f  ^^'  ^^®  plaiptiff,  moYed  to  amend  the  Terdict 

according  to  the  fact 

/.   O.  /ib^man,  contra. 

Curia,    The  verdict  was  drawn  up  and  agreed  upoQ 
without  trial.    The  affidavits  are  conflicting  as  to  the  extent 
of  the  entry  and  claim,  under  this  deed,  which  we  perceive 
will  be  a  mateiial  point  of  inquiry,  in  reference  to  the  statute 
of  Hmitations,  The  verdict  being,  by  consent,  an  amendment 
upon  this  motion,  is  out  of  the  question.    We  amend  these 
verdicts,  where  there  has  been  a  trial,  upon  which  the  Uucta 
have  come  under  ihe  view  of  the  Court  and  jury ;  but  in 
Buch  cases,  we  have  something  to  amend  by.    Here  there 
is  nothing.    We  cannot  settle  this  case  between  the  x>arties. 
We  must  either  refuse  our  interposition  entirely,  or  send 
the  cause  to  a  jury ;  and  we  are  inclined  to  put  the  facts  in 
a  train  for  decision,  by  adopting  the  latter  course.     This 
cannot  injure  the  defendant.    His  possession  remains,  in 
the  mean  time,  undisturbed.     The  proceedings  on  his  part 
have,  to  this  moment,  been  perfectly  regular ;  and  we  think 
the  verdict  should  be  set  aside,  on  payment  of  all  the  costs 
by  the  plaintiff;  that  the  cause  should  go  to  trial  upon  the 
facts  disputed  here  ;  and  that  the  other  facts  stated   in  the 
verdict  be  taken  as  admitted. 

Hoffman^  suggested  that  as  the  proceeding  was  amicable 
it  mighc  well  be,  that  several  of  the  matters  stated  in  the 
venlict,  were  conceded  on  the  part  of  the  defendant,  in  a 
spirit  of  compromise,  and  he  might,  under  the  new  state  of 
things,  produced  by  this  motion,  deem  it  his  interest  to  con- 
trovert them  upon  the  trial ;  and 

Tke  Courts  in  order  to  save  the  rights  of  the  defendant 
in  this  particular,  directed  a 

Rule  :  "  That  the  special  verdict  be  vacated,  on  payment 
by  the  plaintiff  of  all  costs  accrued  since  issue  joined ;  and 
that  such  payment  be  within  30  days." 
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May,  1834 

Canrey 

Car  VET  AND  WiFK  against  Rideb.  m^,. 

Assault  and  battery,  on  habeas  corpus  from  the  Orange  AmeuU  and 
Common  Pleas.  At  die  Orange  circuit,  in  1821,  the  ver-  beaa  corpixh 
diet  was  for  the  plaintiffs,  for  25  dollars.    The  defendant  on  *^  the  com- 

'^  '  mon        pleaa. 

a  case  made,  applied  to  this  Court  for  a  new  trial,  which  lit  Terdict,  for 
was  granted,  with  costs  to  abide  the  event.  The  cause  was  ^35^  fiew  teU 
again  brought  to  trial  at  the  same  circuit,  in  November,  1823|  ^>  "jjjj,  *^ 
and  a  verdict  found  for  the  defendant ;  and  the  only  ques-  etent,  iui.  9d. 
tion  now,  was  upon  the  taxation  of  costs.  dSSoSli^'*^ 

held,  Uiat'tha 

Story,  for  the  plaintiff,  contended  that  the  defendant  was  defendant 

Mioald  raooTW 

entitled  to  recover  the  costs  of  the  last  tried  ofdy.  Both  the  hk  costa  of 
Common  Pleas  and  King's  Bench  agree  in  this  practice.  **^ 
[Rouse  V.  Bar  din  et  al.  1  H.  Bl.  639,  and  note  (b)  there. 
Smith  V.  HailSj  6  T.  R.  71.  Hankey  et  ri/.  v.  Smith  et  al.  3 
T.  R.  607.  Bird  v.  Appleton,  1  East,  111.)  In  the  last 
case  Ld.  Kenyon,  C.  J.  reviews  all  the  previous  authorities. 
And  in  Howarth  v.  Samuel,  (1  B.  &  A.  666,)  the  Court  say, 
"  The  rule  as  laid  down  in  Austen  v.  Gibbs,  (8  T.  R.  619,) 
where  the  costs  are  directed  to  abide  the  event,  is  this,  that 
in  case  the  same  party  succeeds  again  on  the  second  trial, 
he  shall  have  the  costs  of  both  trials ;  but  if  tlie  verdict  be 
different  on  the  second  trial  from  what  it  was  on  the  first, 
the  party  succeeding  on  the  second  trial,  shall  only  have 
the  costs  of  the  second  trial ;"  and  they  acted  upon  this 
principle.  He  also  cited  Poole  v.  Selwood,  (1  Price's  Exch. 
Rep.  310.)  It  might  be  said,  and  (for  aught  he  knew,)  cor- 
rectly, that  the  usage  of  the  bar  had  been  different ;  but  we 
have  a  rule  declaring,  that  the  practice  of  the  King's  Bench 
shall  be  ours,  in  cases  not  provided  for  by  the  rules  of  this 
Court. 

Where  the  party  succeeds,  he  isj  prima  facie,  right ;  and 
it  is  enough,  in  justice,  that  the  opposite  party  obtains  a  new 
trial,  without  the  precedent  condition  of  paying  the  costs  of 
the  first. 
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NEW  YORK,      M  ^Kissockj  contra,  contended  that  he  was  entitled  to  le- 
May,  1824.    ^over  the  entire  costs  of  the  suit,  from  its  commencement  in 
Carrey      the  Common  Pleas,  to  its  termination  in  this  Court,  includ- 
^'^r        ing  the  costs  of  the  first,  as  well  as  the  second  trial.      He 
should  not  deny  that  the  rule  laid  down  on  the  other  side, 
was  settled  in  the  English  courts ;  but  as  he  did  not  know 
that  the  question  had  been  decided  by  this  Court,  (at  any 
rate,  no  decision  upon  the  question  is  reported,)  he  did  not 
deem  it  improper  to  say,  that  the  English  rule  is  inconsis- 
tent with  their  statute,  and  with  the  very  terms  of  the  phrase, 
"  with  costs  to  abide  the  event  of  the  suit"    A  verdict  oyer 
25  dollars  against  us,  would  carry  costs ;    the  suit  being 
brought  here  by  habeas  corpus.    (1  R.  L.  344,  s.  4.)     And 
on  the  other  hand,  the  statute  is  plain  and  conclusive,  that 
the  defendant  shall  have  his  full  costs  if  he  recover.    (1  R. 
L.  343,  s.  2.)    On  granting  the  new  trial,  the  argument  of 
the  opposite  side  might  have  been  used ;    and  this  Court 
might  have  imposed  such  a  condition  as  would  have  limited 
our  costs ;  but  that  period  has  gone  by.    No  discretion — ^no 
equitable  power  of  the  Court  has  been  exercised ;  and  es  vi 
termini,  we  must  recover  our  full  costs.   The  statute  is  left 
to  its  full  operation.    The  whole  costs  are,  by  the  terms  of  , 
the  rule  granting  a  new  trial,  to  follow  the  event.     No  dis- 
tinction was  made  by  the  court.    The  very  rehearsal  of  the 
terms  in  which  the  new  trial  is  granted,  shows  the  English 
rule  to  be  absurd.    He  concluded  by  citing  Davila  v.  £fijr- 
rin^,  (1  Str.  300,)  and  Burchall  v.  Bellamy,  (5  Burr.  2693.) 

Curia,  per  Sutherland,  J.  On  granting  a  new  trial,  the 
Court  exercise  a  sound  discretion  in  relation  to  the  costs  of 
the  trial  which  has  already  been  had.  Where  the  verdict 
is  set  aside  for  the  misdirection  or  error  of  the  Judge,  or  as 
being  against  law  or  evidence,  the  costs  of  the  fonner  trial 
are  directed  to  abide  the  event  of  the  suit ;  upon  the  prin- 
ciple, that  the  error  which  occasions  the  setting  aside  of  the 
verdict,  being  imputable  to  neither  party,  and  the  case  being 
still  undecided  upon  its  merits,  there  is  no  ground  upon 
which  the  costs  should  be  put  upon  the  one  party,  rather 
than  the  other. 
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,  The  construction  which  the  Coon  of  King's  Bench  hav&  newyork^ 
put  upon  the  terms, "  ihcU  the  costs  shall  abide  the  event  of     May,  8a4» 
the  suit,^^  is  this ;  that  if  the  same  party  succeeds  again  on       Cooper 
a  second  trial,  he  shall  have  the  costs  of  both  trials ;  but  if       Spicer. 
the  verdict  be  different  on  the  second  trial  from  what  it  was 
on  the  first,  the  party  then  succeeding,  shall  only  have  the 
cost  of  this  trial.    {Howarth  v.  SamueL  1  R  d&  A.  566. 
Austen  v.  Gibbs,  8  T.  R.  619.)    The  rule  has  been  differ- 
ently construed  here.    It  has  been  understood  accordmg  to 
the  plain  and  natural  import  of  its  terms ;  and  we  believe 
the  general  understanding  of  the  profession  has  been^that 
the  party  who  finally  succeeds,  is  entitled  to  his  costs  upoQ 
all  the  previous  trials,  (whether  he  failed  or  succeeded  in 
them,)  if  those  costs  were  directed  to  abide  the  event  of  the 
suit.    It  is  of  no  importance  which  way  this  rule  is  under^ 
stood  ;  but  only  that  it  should  be  settled.     Whenever  the 
costs  of  a  former  trial  are  directed  to  abide  the  event  of 
the  suit  J  the  finally  successful  party  is  entitled  to  the  costs 
of  both  trials. 

Rule  accordingly.(a) 

(«)  Vid.  Jaekmn  t.  HaUwmt  1  Chit  Rep.  19. 


'Cooper  against  Spicer,  Sniffen  &  Oddic,  manucaptors 

of  Caldwell. 

Spicer  and  Caldwell  became  special  bail  for  Oddie.  «^  .  j.- 
They  were  excepted  to,  by  the  usual  entry  on  the  back  of  who  are  ex- 
the  origmal  bail  piece,  notice  given  of  the  exception  to  the  ^tSect  to  ^ 
defendant's  attorney,  and  Oddie  refusing  to  justify,  Sniffen  tify,  ceaM  \o 
became  bail  with  Spicer,  and  these  latter  justified  as  special  niajMmove  to 

hare  an  mtoii- 
eretur  entered  upon  the  boil  piece ; 

But  till  they  do  this,  they  may  be  proceeded  agramst  aa  bail,  and  their  naniM  are  properiy 
inserted  in  the  recognizance  roll 

Where  one  excepted  to,  and  not  justifying,  was  thus  made  a  party  jnv  formmt  and  aned, 
Irat  no  prooeas  lerved  on  him,  lUld^  that  the  exception  waa  no  defonoe  for  the  other  hail,  bat 
judgment  might  go  against  all,  with  a  stay  of  execution  as  to  the  one  not  brought  in. 

Held,  also,  that  the  other  boil  had  no  right  to  moTe  in  his  behalf  for  an  exwumtwr.    Tba 
fright  is  penooal  to  himself,  which  be  may  waivei  and  suflbr  himself  to  be  eharged. 
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HEW  YORK,  bail.  Sniffen  became  bail  by  singly  acknowledging  a  sepa- 
May,  1824.  ^^^  ^m]  piece ;  and  the  exception  still  remains  on  the  oii- 
Cooper  ginal  bail  piece,  no  waiver  thereof  being  entered,  or  intima- 
Spicer.  ^  ^^  either  of  the  defendants.  Judgment  against  Caldwell 
was  entered  the  1st  day  of  last  February  term  }  b  JL  fa* 
issued,  returnable  the  next  day,  (2d  day  of  February  term,) 
a  cci.  sa.  issued  the  I8th  day  of  the  same  month,  (the  3d  day 
of  the  term,)  returnable  the  24th  day  of  the  same  month, 
(9th  day  of  the  term,)  the  capias  ad  respondendum^  against 
all  three  of  the  bail  was  issued  on  the  25th  day  of  the  same 
month  (the  10th  day  of  term)  returnable  the  28th  day  of  the 
same  month,  (I3th  and  last  of  the  term,)  which  was  return- 
ed cepi  corpora^  as  to  Spicer  and  Sniffen,  and  non  est  BSto 
Oddie ;  and,  on  issue  joined  of  ntU  tiel  record^  the  cause  was 
noticed  for  trial  at  this  term ;  the  reo^izance  roll  having 
been  drawn  up  and  filed  against  all  three  of  the  bail.  And 
now, 

W.  A.  Seely*  for  the  plaintiff,  moved  to  bring  on  the  trial 
by  record. 

Z>.  Seldeny  contra,  in  behalf  of  Spicer  and  Sniffen,  and 
pursuant  to  a  notice  duly  given  for  the  purpose,  moved  that 
an  exoneretur  be  entered  on  the  original  bail  piece  as  to 
Oddie ;  and  that  the  recognizance  roll  be  set  aside.  He 
cited  Humphrey  v.  Leite^  (4  Burr.  2107,)  and  Flack  v. 
Eager.  (4  John.  Rep.  185.)  Oddie  should  not  have  been 
included  in  the  roll.  It  is  an  injury  to  him,  and  an  irregu- 
larity  as  it  respects  the  true  bail,  who  may  move  to  set  aside 
the  proceedings.  They  have  a  right,  in  this  way,  to  avail 
themselves  of  being  improperly  joined  with  Oddie.  When 
once  excepted  to,  a  man  is  not  bail  even  for  the  purpose  of 
surrendering,  though  his  name  be  not  stricken  from  the  bail 
piece.  {Mills  v.  Head,  4  B.  d^  P.  137.)  On  exceptioOi 
and  neglect  to  justify  within  the  regular  time,  he  ceases  to 
be  bail.  [The  People  ex  rel  Works y.  Jtidges of  Opianda- 
ga,  1  Cowen's  Rep.  54.  Waterman  ^  Wells  v.  Allen^ 
il.  60.) 

Seely,  iu  reply,  agreed  that  the  exoneretur  should  b^ 
entered  as  to  Oddie  if  he  had  applied,  but  then  it  should  be 
so  done  as  not  to  interefere  with  the  recourse  of  the  plaintiff 
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against  the  other  defendants.    They  have  with  a  knoTi^r*  i^ew  tork^ 
ledge  of  all  the  facts,  pleaded  ntil  iiel  f&cordi  the  cause  is    May,  1884 
noticed  for  trial  on  that  issue ;  and  it  is  too  late  for  them  to       Cooper 
apply  to  set  aside  the  proceedings  for  irregularity*    They       BpiUtt 
should  have  stayed  proceedings  before  the  plea,  or  have  plead- 
ed  the  misjoinder,  if  it  be  one,  in  abatement.     (1  Tidd^ 
594.) 

Oddie  was  not  served  with  process,  and  is  not  beibre  the 
Court.  He  cannot  be  prejudiced  by  a  recovery,  which  must' 
be  merely  formal^  as  against  him.  {Dando  v.  Trempery  2 
John»  Rep.  88.  Bank  of  Columbia  v*  Newdomb,  6  id.  98« 
Taj/lor  V.  Pettiboue,  16  id*  66*) 

It  was  necessary,  in  point  of  form  to  proceed  against  all 
the  bail,  until  such  as  are  entitled  to  be  relieved  procure 
their  names  to  be  stricken  out  of  the  bail  piece  by  an  exoti- 
eretur.  (1  Tidd,  224.  Tubb  v*  Tubb,  1  Wils.  357.  The 
People  V.  Judges  of  Onondaga^  1  Cowen's  Rep.  54.  War 
terman  ff  Wells  v.  Allen^  id.  60.  Flack  v*  Eager,  4 
John  Rep.  186.)  The  undertaking  of  all  joint  and  several 
parties  is  joint  as  to  all,  or  several  as  to  each,  and  the  plains 
tiff  therefore  could  not  proceed  in  a  joint  action  without  add-* 
ing  the  name  of  Oddie.  (1  Tidd,  999,  997*  HamnK>nd  oii 
Parties  to  Actions,  21.    Aleyn,  21.) 

In  1  Tidd,  224,  it  is  said  eitpressly^  that,  until  the  bail 
excepted  to  be  stricken  out  of  the  bail  piece,  they  are  liable 
to  be  proceeded  against.  And  in  Walter  V.  Greeii  and 
three  others,  (Say.  308,)  upon  a  rule  td  show  Cause  why*^ 
two  of  the  defendants,  who  had  been  excepted  to,  should 
not  be  stricken  out  of  the  bail  piece,  and  an  exoneretur  en-* 
tered  as  to  them,  the  other  two  having  justified,  and  a  scir^ 
facias  being  instituted  against  the  four,  the  master  reported 
that  the  names  of  such  persons  are  always  continued  on  the 
bail  piece,  unless  a  rule  of  Court  be  made  for  striking  them 
out.  And  the  Court  being  inclined  to  make  this  rule  abso-^ 
lute,  upon  its  being  said  that,  if  it  should  be  done^  the  other 
two  defendants  might  plead  nut  tiel  record  to  the  scire  fad* 
as  J  it  was  discharged  ;  and  a  rule  was  afterwards  made  thai 
proceedings  upon  the  scire  fcuMs  should  be  stayed  as  to  the 
two  defendants  who  applied  to  have  their  names  stricken 
out  of  the  bail  piece*    It  is  the  uniform  course  to  move  for 
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IIIBWYORK,  an  exoneretur.    {Fulker.  Bourke,  1  Bl.  Rep.  462.    Hum*. 

*'^'  ^^^    phrey  v.  Leite,  4  Burr.  21 07 ;)  and  if  proceedings  have  been 

Cooper       commenced  against  all,  those  whose  names  are  stricken  out 

(B|pl^.       must  first  pay  the  costs.    {Humphrey  y.  Leiie,  4  Burr.^ 

2107.     Gould  et  al.  v.  Holdron,  7  East,  580.    FuUce  v. 

Baurke'  1  Bl.  Rep.  462.     1  Tidd,  224.)    They  continue 

bail  for  the  purpose  of  surrendering  the  principal.    (1  Tidd,. 

224.    Rex  v.  Sheriff  of  Essex,  5  T.  R.  633.    2  Bl.  Rep. 

768.) 

The  recognizance  roll  relates  back  to  the  time  of  filing 
the  bail.  In  judgment  of  law  it  is  enrolled  as  of  that  time. 
In  technical  presumption,  it  is  filed  with  the  bail  piece,  at  a 
time  when  the  plaintiff  cannot  know  that  the  bail  will  be 
excepted  to. 

Curia.  Had  Oddie  applied,  we  should  doubtless  have 
directed  an  exoiieretur,  but  he  is  not  before  the  Court  in  any 
diape.    The  other  bail  have  no  right  to  apply  for  him. 

Then  this  exception  is  introduced  as  matter  of  defence 
upon  the  trial.  It  is  said  that  Oddie  is  not  bail ;  that  he 
ceased  to  be  so  on  entering  the  exception  and  neglect  to 
justify.  This  is  true  to  every  substantial  purpose.  He 
ceased  to  be  bail,  and  the  plaintiff  does  not  pursue  him  with 
the  view  to  make  him  liable,  but  merely  as  a  formal  party 
to  the  record.  There  is  no  difficulty  in  seeing  what  the 
rights  of  parties  are.  The  only  difficulty  is  in  the  form 
of  adjusting  those  rights.  Strike  out  the  name  of  Oddie, 
and  the  other  defendants  will  then  object  the  misjoinder. 
Oddie  has  never  applied  to  have  his  name  stricken  from  the 
bail  piece ;  and  we  think  he  continues  bail,  in  form  till 
this  is  done.  The  view  taken  of  this  question  by  the  plain- 
tiff's  counsel  is  correct.  Walter  v.  Green  and  others,  is  in 
point  Oddie  can  never  be  charged  as  bail,  if  he  apply  for 
an  exoneretur  ;  but  he  may  also  waive  that  right  and  sub- 
mit to  be  charged  together  with  the  other  defendants.  The 
proceeding  here  is  under  the  joint  debtoi  act.  He  is  not 
served  with  process,  and  the  plaintiff  may  have  his  judg- 
ment on  filing  a  stipulation  not  to  take  out  execution  against 
Oddie ;  or  the  rule  may  be  entered  with  a  stay  of  execution 
against  hiio. 
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Rule:  That  the  application  in  behalf  of  the  defendant  newtorr; 
Oddie,  be  denied  with  costs,  that  a  stay  of  proceedings  be    ^^y»  ^^^ 
80  granted  as  to  preclude  an  actual  levy  upon  the  person  or    The  PeopU 
property  of  the  defendant  Oddie,  under  the  judgment  in  this        y]^ 
cause ;  and  on  reading,  &c,  notice  of  trial  by  the  record, 
&c.,  and  on  reading  the  record  of  recognizance ;  and  on  mo- 
tion, ice,,  ordered  judgment  for  the  plaintiff. 


The   fwoiii 

The  People  ex  rel.  Palmer  &  Tompkins  against  Tail,  ?ff*!J!!^j^ 
Tompkins  &  Allen,  Ck>nunissioners  of  Highways  of  for  a  public 
the  Town  of  Newcastle,  in  the  county  of  West  Chester.     UJJ^^*^  ^^l 

ISthfectionnr 

See  this  case  ante,  (1  Cowens'  Rep.  589.)  ^•J^  ^.^T 

ways,  (2  R.  L. 

J.  F.  Henry  showed  cause  against  the  rule  obtained  at  375,)  ia  a  pub- 
the  last  October  terra,  which  see  (ante,  1  Cowens'  Rep.  590,)  o^n^^^'Sl* 
against  Nathaniel  Hyatt,  of  Newcastle.  apection  by  all 

the        inhabi- 

He  read  the  amdavit  of  Hyatt,  in  which  he  stated,  that  tanu  of  tba 
he  never  had  been  a  Commissioner  of  Highways  of  the  town  JJ^"  roa?**^ii 
of  Newcastle,  but  he  did  not  deny  having  possession  of  the  laid  out,  aud 
document  sought  by  the  relators.  town**  clerk's 

Henry  said  that  if  he  did  not  obtain  the  paper  as  Com-  office, 
missioner,  this  Court  have  no  jurisdiction  over  him.    They  come  into  the 
miffht  have  ordered  a  former  Commissioner,  to  deliver  an  ^^   ®^  ,  • 

°  '  stranger,  not  a 

official  paper ;  but  their  power  does  not  extend  to  an  indi*  commiwioner 
vidual.    Besides,  there  is  another  remedy.    The  relators  th»  cwirT^m 
may  take  issue  upon  the  return  to  the  mandamus;  and  compel    him, 
compel  Hyatt  to  produce  the  paper,  by  a  subpoena  duces  te-  to  file  it  with 
eum.  on  the  trial.    The  Court  will  not  interfere  summarily,  the  town  clerk 

'  -^ '  for  the  mspec« 

and  compel  the  production  of  a  paper  in  reference  to  a  tion  of  a  per- 
pending  suit,  for  the  inspection  of  the  opposite  party.   Sup-  Jl^y'^tlo^  suit 
pose  a  suit  upon  bond;  a  stranger  gets  possession  of  it;  ^  which  the 
you  would  put  the  party  to  his  subpoena.    If  he  disobeys  question, 
this,  you  will  attach  him :  not  before.  .  ^  J®''  **>? 

^  ^  '  inspection    of 

one    who     is 

S.  A.  Foot,  in  support  of  the  rule.  The  Court  have  ta-  ^^^"^  ^l 
ken  cognizance  of  the  subject  matter  by  the  writ  of  manda-  compel  the 
mus.   Being  thus  possessed  of  the  cause,  they  may  exeroisq  mli"^ 
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|IBW  TORK,  their  usual  powers  incident  to  a  cause  pending.  The  Ap- 
May,  1624,  pUc^tion  was  not  on  the  ground  that  Hyatt  is,  but  that  he 
The  People  tpos  a  Commissioner.  He  was  not  a  Commissioner  when 
Vtk  ^®  applied.  Our  being  mistaken,  in  supposing  that  he  once 
held  an  office,  cannot  vary  the  principle.  Whether  he  had 
been  Sberiif,  Clerk,  Commissioner,  or  held  any  other  office, 
could  not  affect  our  rights.  The  ground  is  that  the  paper 
is  a  public  document  belonging  to  the  town  Clerk's  office  of 
Newcastle,  and  which  this  Court,  therefore,  have  the  right 
to  control.  They  ordered  Hyatt  to  file  the  paper.  This 
is  not  like  the  case  supposed,  of  a  bond ;  n  mere  private 
paper.  But  pursue  the  bond  case  a  little  farther :  Suppose 
abend  put  on  file  in  the  Clerk's  office  by  order  of  this 
Court ;  an  individual  takes  it  from  the  office :  The  plaintiff 
is  called  on  by  rule  to  produce  it ;  but  it  turns  out  that  a 
stranger  has  it :  Have  not  this  Court  the  power  of  compel- 
ling him  to  bring  it  in  ?  What  difference,  whether  the 
proceeding  be  by  subpcena  duces  tecum,  or  by  rule  and  at- 
tachment in  the  first  instance.  This  Court  have,  not  only 
a  supervisory  control  over  inferior  jurisdictions,  but  also 
over  their  records,  Having  this  power,  they  have  a  right 
to  whatever  is  essentially  incidental  to  an  exercise  of  that 
power.  The  record  must  be  filed  and  placed  within  their 
reach,  before  they  can  use  it. 

Henry,  said  there  is  nothing  in  the  statute  requiring  this 
paper  to  be  filed  in  any  office. 

Curia.  It  is  an  inquiry  more  important,  than  difficult, 
whether  our  proceedings  are  to  be  obstructed  in  this  man- 
ner by  the  improper  interference  of  an  individual.  This 
man  has  possessed  himself  of  a  document,  which  is  confess- 
edly a  public  one.  He  now  admits  he  has  the  paper  in 
question.  A  rule  has  been  served  on  him,  by  which  he  was 
required  to  file  it ;  but  he  replied  that  he  had  not,  and  would 
not  do  it ;  and  this  Court  had  no  power  to  compel  him. 
No  authorities  to  show  the  summary  power  of  the  Court  in 
such  a  case  were  cited  on  the  argument,  nor  indeed  was 
this  necessary.  That  we  possess  the  power  both  upon 
prinoiple  and  nuthority,  we  do  not  entertain  a  doubt.     A 
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party  has  brought  his  suit,  the  successful  prosecution  of  KEWTORHt| 
which  from  the  commencement  to  the  termination,  depends  May,  1834. 
upon  the  inspection  of  this  paper.  Delay  him  till  the  state  The  People 
of  the  proceedings  will  admit  of  a  subpoBna  duces  tecum^  y][j|. 
and  he  may  be  finally  defeated  by  a  variance.  To  avoid 
lhis,  the  rule  was  made  to  file  it.  It  is  a  record  of  the  town 
of  Newcastle,  and  every  inhabitant  of  tfiat  town  has  a  right 
to  its  inspection.  It  belongs  to  the  Clerk's  office  of  that 
town.  The  proceeding  before  us  by  mandamus  was  with  a 
view  to  compel  the  opening  a  highway  described  in  this  pa- 
per, which  is  the  original  application  of  the  freeholders.  It 
came  into  the  hands  of  this  Hyatt,  who  sets  the  public  jus- 
tice of  his  country  at  defiance,  by  peremptorily  refiising  to 
produce  it.  The  books  are  full  of  cases  where  the  inspec- 
tion of  public  documents  has  been  ordered.  A  few  familiar 
instances  are  those  of  corporation  books,  parish  registers, 
books  of  the  India  Company,  books  of  a  bank,  and  the 
Court  rolls  of  a  manor,  6cc.  (Yid.  Phil.  Ev.  ed.  of  1820, 
328, 9, 330,  and  the  cases  there  cited.)  Is  a  public  document 
to  be  placed  beyond  reach  of  the  Court,  because  an  interest- 
ed individual  chooses  to  plunder  the  office  where  it  is  de- 
posited, or  arrest  it  on  its  passage  there  ?  Suppose  this  had 
been  an  indictment,  or  other  paper  belonging  to  the  files  of  a 
Court,  could  it  be  withheld  under  this  pretence?  The 
authority  of  this  Court  would  indeed  be  nominal,  (and  the 
numerous  authorities  on  this  head  but  an  idle  theory)  if  it 
depended  for  its  exercise  on  the  avarice  or  fraud  of  any  in- 
dividual whether  in  office  or  not.  The  case  may  also  be 
put  upon  the  plain  principle  which  punishes  an  obstruction 
of  our  process ;  as  a  rescue.  A  case  directly  in  point,  in 
€vcry  particular,  can  hardly  be  expected.  It  is  without  pre- 
cedent in  this  Court ;  and  we  trust  that  such  a  high  hand* 
ed  measiure  will  not  be  repeated.  The  course  to  be  pursued 
is  too  plain,  both  upon  principle  and  authority  to  warrant 
\\B  in  dilating  farther.  We  are  called  upon  to  punish  this 
man ;  and  he  must  be  attached. 

Rule  for  an  attachment. 
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»KW,YORK, 

May,  1834. 

.•■■••-^— — — ^^-^" 

Whittemore 

Adams.  Whittemore  against  Adams. 

AninMiFent  ASSUMPSIT,  on  divcTs  promissory  notes,  dated  after  the 
neighboring      3d  of  March,  1803,  at  Alexandria,  in  the  District  of  Colun^ 

t^'pta'^tht  Wa,  made  by  the  detendant. 

penon  from  Plea,  <<  that  he  cannot  deny  the  said  action  of  the  said 
imneavM^Uie  plwitiff,  nor  but  that  he  did  undertake  and  promise,  in  man- 
ftituTo  aoquiu-  jjer  and  form  as  the  said  plaintiff  hath  above  thereof  com- 

tiona    of    the 

debtor  liable  plained  against  him,  nor  but  that  the  said  plaintiff  ought  to 
nlatM^to^'^e  '®^^®''  against  him,  the  said  defendant,  his  damages  sus- 
remedy  mere-  taiued  on  occasiou  of  the  not  performing  of  the  said  seyeral 
Iwet,  ain»  promises  and  undertakings  of  him,  the  said  defendant ;  but 
not    of    any  jJjq  g^id  defendant,  in  piursuance  of  the  act  of  Congress  of 

foroe   in    thia 

itiOe.  the  United  States  of  America,  entitled,  '^An  act  for  the  relief 

impriMn-  (tf  insolvent  debtors  within  the  District  of  Columbia,"  (passed 

ment  n  no  part  '    ^^ 

of    the  con-  3d  March,  1803,)(a)  in  discharge  of  his  person  from  the  exe- 

The  lex  fo-  cution  of  the  judgment  to  be  obtained  against  him,  in  this 

ngoTema  the  behalf,  by  the  said  plaintiff  in  this  action,  according  to  the 

remedy* 

AninaoiTent  iorm  and  directions  of  that  statute,  says  that  he  the  said 
mrato^aa'^^  defendant,  heretofore,  to  wit,  on  the  1st  day  of  April,1819, 
part  of  the  was  in  actual  confinement  in  jail  in  the  said  District  of  Co- 
<raettt«,  tinieiM  lumbia,  to  wit,  at  the  city  and  in  the  county  of  New  York, 
it     diflchai;^  at  the  suit  of  a  creditor  of  him  the  said  defendant ;  and  that 

the  contract* 

he,  the  said  defendant,  afterwards,  to  wit,  on  the  3d  day  of 
May,  in  the  year  1819,  at  the  district  of  Columbia  aforesaid, 
to  wit,  at  the  city  and  in  the  county  aforesaid,  having  in  all 
things  conformed  himself  to  the  provisions  of  the  scud  statute^ 
was  duly  discharged  by  the  Hon.  William  Cranch,  Chief  Jus- 
tice of  the  United  States'  Circuit  Court  of  the  District  of  Co- 
lumbia aforesaid,  he  then  being  the  acting  Judge,  according 
to,  and  by  virtue  of  the  said  statute ;  and  that  the  certificate  of 
the  said  discharge,  by  the  said  Chief  Justice,  was  by  him  the 
said  Chief  Justice,  on  the  day  and  year  last  aforesaid,  at  the 
District  of  Columbia  aforesaid,  to  wit,  at  the  city  and  county 
aforesaid,  lodged  Avith  the  Clerk  of  the  county  of  Alexan 

(a)  6  U.  S.  Lawi,  old  ed.  294. 
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dria,  and  by  the  said  Clerk  duly  recorded^  pursuant  to  the  new  york» 
provisions  of  the  said  act,  the  said  county  of  Alexandria  be-    ^^y»  ^^^ 
ing  the  county  in  which  the  said  discharge  took  place  ;  and    Whiaemora 
the  said  defendant  fiirther  says,  that  the  seveial  promises       Adann. 
and  undertakings  in  the  jdaintiff 's  said  declaration  mention- 
ed and  set  forth,  and  each  and  every  of  them,  were  made  by 
him,  the  said  defendant,  to  the  said  plaintiff,  before  the  said  3d 
day  of  May,  1819,  and  this  he,  the  said  defendant,  is  ready, 
d&c.,  wherefore  he  prays  judgment,  and  that  his  person  be 
discharged  from  the  execution  of  the  judgment  to  be  obtain* 
ed  sgainst  him,  by  the  said  plaintiff,  in  this  action,  accord- 
ing to  the  form  of  the  said  statute,  ^c." 

Replication.  '*  And  the  said  plaintiff,  by  his  said  attor- 
ney saith,  that  he  ought  not  to  be  barred  or  precluded,  by  any 
thing,  by  the  defendant  above  in  pleading  alleged,  firom 
having  execution  against  the  person  of  the  said  defendant ; 
because  he  says  that  the  said  defendant  never  was  dis- 
charged by  the  Honorable  William  Cranch,  Chief  Justice 
of  the  United  States'  Circuit  Court  of  the  said  District  of 
Columbia,  in  manner  and  form  as  the  said  defendant  hath 
above,  in  pleading,  alleged  and  this  he  prays,  ^c." 

The  cause  was  tried  at  the  New  York  Circuit  Court,  be- 
fore Edwards,  Circuit  Judge,  Feb.  13th,  1^4,  and  verdict 
for  the  defendant  in  the  above  issue. 

The  defendant  had  put  in  special  bail. 

On  these  facts,  A.  Spencer,  for  the  defendant,  now  moved 
that  an  exoneretur  be  entered  on  the  bail  piece,  and  that  die  . 
plaintiff  enter  up  a  special  judgment  against  the  future  ac* 
quisitions  of  the  defendant  only,  with  costs  tothe  defendant,, 
to  be  taxed  on  the  issue  so  found  in  his  favor,  within  20 
days  after  service  of  notice  of  such  rule,  or  that  the  defen- 
daht  have  leave  to  enter  such  judgment  for  him,  or  for  sucb 
other  rule,  &c. 

On  the  other  hand,  H.  D.  Sedgwick,  for  the  plaintiff 
moved  for  judgment,  generally  and  absolutely,  notwith- 
standing the  finding  of  the  jury  in  favor  of  the  dischargp. 

Both  motions  were  argued  at  the  same  time. 
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NEW  YORK,      A.  Spencer,  for  the  defendant.      Wrighi  v-  Paianjijk) 
May,  1824.    Q^f^i^^  jn  question  the  validity  of  a  discharge  under  this  Yerf 

Whittemore    act  of  Congtess  ;  and  the  Court  denied  its  effecti  only  on 

Adams.      ^^  ground  that  it  was  not  properly  set  forth  in  pleading. 

No  jurisdiction  was  given  by  the  plea^  to  the  Judge  who 

30^^  10  John,  granted  the  discharge,  within  the  rule  repeatedly  laid  down 
by  this  Court.  It  was  virtually  hdden^  in  that  casei  that 
the  person  of  the  defendant  was  dischaiged,  though  the 
question  was  not  directly  determined^  The  Court  would 
have  sanctioned  the  discharge,  had  it  been  properly  pleaded. 
That  case  also  decides,  that  as  to  the  union  at  large,  the  act 
is  a  private  one,  of  which  the  Courts  in  the  several  states  are 
not  bound  to  take  notice,  unless  it  be  shown  to  them  in 
pleading.  The  parties,  then,  have  gone  to  trial  on  an  im- 
material issue,  and  there  should,  at  least,  be  a  repleader 
(e)  1  Burr,  awarded.    The  rule  laid  down  in  Rex  v.  Philips^{c)  is  that 

^^*  "  when  the  finding  upon  the  issue  does  not  determine  the 

right,  the  Court  ought  to  award  a  repleader,  unless  it  ap- 
pears from  the  whole  record  that  no  manner  of  pleading  tfie 
matter  could  have  availed."  In  fairness  and  propriety,  the 
plaintiff  should  have  demurred,  which  would  have  given  die 
defendant  a  chance  to  amend,  on  the  issue  in  law  being  deter- 
mined against  him.  He  could  have  set  forth  that  the  con-' 
tract  was  made  in  the  District  of  Columbia,  thereby  incor-^ 
porating  the  act,  and  making  it  a  part  of  the  contract,  ac- 
cording  to  the  constant  doctrine  of  this  Court(rf)   They  will 

d^  Strimf  T.  not  allow  the  plaintiff  to  shut  out  this  defence  by  the  arti« 

Jg«A,  16  John,  g^  Qf  taking  issue  on  the  plea,  having  it  found  agamst  him» 
and  then  moving  for  judgment  non  obstante  veredicto. 
The  Court  should  not  hear  the  validity  of  a  plea  discussed 
on  a  non-enumerated  motion,  when  the  party  might  have 
demurred. 

It  is  true,  that  the  act  in  question  provides  merely  for  a 
discharge  of  the  person,  and  for  holding  him  to  common  bail 
only ;  and  the  14th  section  declares,  that  the  discharge  shall 
liave  no  greater  effect,  in  any  particular  state,  than  if  the 
debtor  had  been  discharged  under  the  insolvent  debtor's  law 
of  any  other  state.  The  last  provision  will  probably  be  re- 
lied on,  as  bringing  the  case  within  our  decisions,  which  have 
denied  all  operation  to  discharges  of  other  states,  when  bodx 
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^rttes  were  not  resident  there  at  the  time  of  the  contract  new  york^ 
The  decisions  upon  this  question  are  by  no  means  uniform.    M*y»  ^^^ 
In  Miller  v.  Uall^{e)  the  Supreme  Court  of  Pennsylvania    Whittemow 
gave  effect  to  a  bankrupt  discharge  in  Maryland,  though  the       AdlnM. 
plaintiff  was  a  resident  in  Pennsylvania,  and  directed  an  ex- 
oneretut  to  be  entered  upon  the  bail  piece ;  but  a  contrary  ^g^      ^^ 
decision  had  been  before  made  in  James  t*  AHen^^f)  and  in     (/)  M.  isa 
Donaldson  v.  Chafnbers{g)  a  rule  nisi  was  granted^  on  the     (m)    ^   ^^ 
authority  of  Millet  v.  HalL    The  case  of  Hicks  v.  BrowHf 
in  this  Court,(A)  is  in  point.    The  defendant  had  been  dis*     (A)  19  Jdm. 
charged  under  the  insolvent  act  of  New  Orleans.    He  pleads  ^^ 
ed  the  discharge  here^  and  it  was  allowed.    It  iSjaCcoiding^* 
ly,  enough  for  us,  that  the  discharge  in  question  be  allowed 
the  same  effect  here,  as  if  it  had  been  granted  under  the  law 
of  another  state.    It  is  true,  there  are  cases(t)  in  which  this     (i)  P§ek  ▼. 
Court  have  refused  to  dischaige  a  defendant,  who  has  obtain-  ^^^^4%^^ 
ed  a  foreign  discharge  on  common  bail ;  but  the  true  346 
ground  of  the  refusal  was,  because  the  Court  would  not  inter- 
fere summarily.    The  party  should  be  put  to  plead  his  dis* 
chaige.    In  cases,  however,  where  bail  come  for  reliefj  the 
Court  have  discharged  them  without  plea«(j')  (J)  Sii^iMti 

t.   iVdfc*,    1 
Cainai'     Re^ 

H.  D.  Sedgwick^  for  the  plaintiff  cited  Tidd.  Pr.  830,  for  J-^^  ▼• 
the  distinction  between  a  repleader  and  judgment  non  dh  jo^xiZW 
stanie  veredicto.    He  was  willing  the  statute  should  be  con- 
mdered  a  private  one  ;  for  then  all  defence  fiuled  5  it  be- 
comes apparent  that  a  repleader  would  be  useless,  and  judg^ 
ment  should  be  for  the  plaintiff  generally. 

He  opposed  the  defendant's  motion  on  several  other 
grounds  :  1.  That  the  act  is  a  mere  municipal  regulation 
i^  the  District  of  Columbia.  2.  That  it  does  not  warrant  a 
plea«  It  gives  the  remedy  specifically,  which  must  be  by 
motion  to  discharge  on  common  bail.  This  is  by  the  10th 
section^  (6  U.  S.  Laws,  300«)  3.  The  plea  does  not  show' 
that  Judge  Cranch  had  jurisdiction,  which  is  indeed  admit' 
led  on  the  other  side. 

As  to  the  first  point,  he  said  the  whole  act  related  merely 
to  the  imprisonment  of  the  body,  the  i^emedy  for  the  debt 

Vol.  IL  80 
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NEW  YORK,  It  had  nothing  to  do  with  the  contract.    The  lex  fori  most 
May,  1824.    prescribe  the  remedy.    This  arises  from  the  nature  of  thing^ 
Whittemore    Every  Court  has,  and  must  abide  by,  its  own  forms ;  and 
Adains.       this  rule  has  even  been  applied  to  the  statute  of  limitations  €»f 
a  neighboring  state.(A*)    How  could  the  law  of  bail  or  of  at- 
Tup^^^  \  tachment,  in  Massachusetts,  he  brought  over  and  appUed 
Games'    Rep.  here,  though  the  contract  was  made  there?    Different 
states  have  different  times  and  modes  of  enforcing  judg- 
ments, which  can  never  be  adopted  here.    They  levy  their 
executions  on  different  kinds  of  property.    The  case  of 
(0   1  Dall  James  v.  Allen,{l)  denied  any  effect  to  a  New  Jersey  dis- 
charge,  because  it  operated  as  a  mere  exemption  from  im- 
prisonment, did  not  extend  to  the  contract,  and  was,  thore- 
(m)  2  John,  fore,  local  in  its  effect    Smith  v.  Spinola,{m)  White  v.  Can* 
*?)  7  Id.  117.  fi^id,{o)  and  Peck  v.  Hozier  ^  Mullock^(p)  in  this  Court, 
34?^  ^^^^^'  proceeded  upon  the  same  principle.     Wright  v.  Patenj{q) 

(a)  10  John,  decides  nothing  as  to  the  nature  or  effect  of  the  discharge. 
300. 

H,  BleeckeTj  same  side.    Whether  this  statute  be  private 
or  public,  it  is  no  bar.    The  late  decisions  of  the  Supreme 

V^^ef^  7  ^^"^^  ^^  ^^^  United  States,(r)  and  of  this  state,(*) 'relative  to 
Crmnch.  481.  the  effect  of  the  records  and  judicial  proceedings  of  one 
ItComuU  3  ®^^'  when  sought  to  be  enforced  in  another,  have  no  appli- 
Wheat  m     cation.    It  is  a  rule  of  general  and  universal  law,  that  the 

(9)  Andrew*  i  1  ,  j  ^ 

T.  Montgome-  remedy  must  always  be  governed  by  the  lex  fori,     Nash  v, 

ry^  19  John.  'i\^pper,(t)  is  a  strong  illustration  of  this  rule.    Hicks  v, 

(0 1  Cames*  Brown  merely  decides,  generally^  that  the  insolvent  law  of 

^  the  place  makes  a  part  of  the  contract,  where  that  contract 

is  property  affected  by  it ;  but  where  it  relates  to  the  person, 

it  has  uniformly  been  treated  as  a  modificatioh  of  the  remedy 

alone.    To  ssiy  otherwise,  would  be  confounding  the  laws 

of  the  different  states,  making  those  of  one  state  govern  la 

another.    Take  the  case  of  divorces.    What  be^mes  <rf 

the  exclusive  legislation  of  the  vState  on  this  head,  if  you  give 

effect  to  these  local  laws  ?     So,  as  to  foreign  letters  ^  ad> 

ministration,  or  judgments  upon  attachment  in  another  stat^ 

in  a  suit  commenced  while  the  defendant  is  absent  from  the 

state,  and  has  never  been  served  with  process.    The  cases 

giving  a  construction  to  that  part  of  the  federal  constitution, 
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which  declares  the  effect  of  judical  proceedings,  determine  new  tqrk, 
that  effect  merely  as  evidence,  or  in  relation  to  the  form  of    ^*y»  ^^^ 
pleading.    But  to  say  that  foreign  records  shall  have  the    Wbiuemora 
same  effect  throughout,  and  ill  every  particular,  as  our  own,       AdAmi. 
would  he  to  make  a  judgment  of  Pennsylvania  a  lien  on 
lands  here,  or  make  their  process  of  execution  run  in  this 
state.    The  same  principle  would  produce  this  state  of  things 
which  is  now  set  up  against  our  remedy  by  ca.  sa. 

Sedgwick,  here  cited  the  case  of  the  United  States  v. 
Wik(m,{u)  where  it  was  decided  that  an  insolvent  debtor,  oi?^®^^*** 
who  has  received  a  certificate  of  dischai^e  from  arrest  and 
imprisonment,  imder  a  state  insolvent  law,  is  not  entitled  to 
be  discharged  from  execution  at  the  suit  of  the  United 
States. 

Spencer,  in  reply.  It  is  said,  the  lex  fori  must  govern  as 
to  the  remedy.  To  this  we  agree,  and  the  illustrations  ad- 
vanced on  the  other  side  are  all  correct.  But  they  do  not 
apply.  Here  the  process  is  all  gone  through  with.  The^ 
question  does  not  relate  to  the  preliminary  proceedings,  but 
the  effect  and  operation  of  the  judgment  Suppose  the  law 
had  provided  that  the  future  acquisitions  of  the  defendant 
should  be  protected,  could  he  not  avail  himself  of  such  a 
provision  by  pleading?  Mather  v.  Bush  decides,' that  if 
the  contract  succeed  the  statute,  the  latter  is  engrafted  upon 
and  becomes  a  part  of  the  former.  Now  suppose  the  plain- 
tiff had  covenanted  that  he  never  woul^ftake  out  execution 
against  the  body,  might  not  the  de/fendant  plead  this  as  a 
release  by  operation  of  law  ?  Would  not  the  covenant 
limit  the  plaintiff  to  ftis  execution  against  the  property  ? 
Our  objection  does  not  rotate  to  the  remedy,  but  the  con- 
summation. 

Curia.  The  defendant  relies  upon  an  insolvent  discharge 
granted  pursuant  to  an  act  of  the  Congress  of  the  United 
States,  for  the  relief  of  insolvent  debtors  within  the  district 
of  Columbia.  (6  U.  S.  L.  old  ed.  294.)  The  10th  section  of 
that  act  declares  its  effect.  If  a  debtor  is  arrested  for  any 
debt  contracted  before  the  discharge,  the  Court  issuing  tba 
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9KW  voRKi  procens,  or  a  Judge,  are  to  release  him  on  common  baiL 
May,  Ibg4,  rjtfjjg  djicharge  is  founded  on  a  cessio  bonorungf  but  all  the 
WhHutiior*  subseqiwnt  acquisitions  of  tha  debtor  remain  liable  to  exe^ 
cution, 

(iiving  to  this  discliarge  all  the  efiect  which  can  possibly 
be  claimed  under  the  act  of  Congress,  it  does  not  operate 
upon  the  contract,  but  merely  upon  the  mode  of  enforcing 
it.  It  is  a  personal  discharge  of  the  defendant — nothing 
more  ;  and  must,  from  its  very  nature,  be  confined  in  oper^ 
ation,  to  the  district  of  Columbia.  The  lex  loci  cotiiracius 
does  not  apply,  {Peck  v.  Hozier  ^  Mulock,  14  John.  346.) 
Imprisonment  is  a  part  of  the  remedy,  not  of  the  contract. 
(Sturges  V.  Qowninshield,  4  Wheat,  Rep.  200,  201.)  It  is 
obligatory  on  the  Courts  in  the  district  of  Columbia,  as  to 
bail,  and  the  manner  of  proceeding  upon  execution.  The 
defendant  cannot  be  imprisoned  there ;  but  it  does  not  fol- 
low that  he  i^  exempt  from  imprisonment  in  this  state. 

A  further  effect  is  contended  for,  upon  the  principle  that 
the  contract  being  made  in  the  district  of  Columbia,  during 
the  existence  of  the  law, was  entered  into  in  reference  to  it; 
and  that  the  statute,  therefore,  is  incorporated  with,  and  be- 
comes a  part  of  tlie  contract.  This  is  true,  so  far  as  the 
nature,  validity  and  construction  of  the  contract  is  concern- 
ad  *,  but  it  has  no  application  to  the  forms  of  judical  proceed- 
ing. (Pmriwn  v.  Dwight,  2  Mass.  Rep.  84.  Dixon's 
Es'rs.  V.  Ramsa^  3  Lx'rs.  3  Cranch,  319.)  The  same 
principle  has  bten  repeatedly  acted  upon  by  this  Court,  in 
relation  to  the  statute  of  limitations  of  adjoining  states, 
(AoM  V.  Tupper^  1  Cianes'  Bep»  102,)  even  where  the  con- 
tract arose,  and  both  patties  resided  theie,  {Reygles  v. 
ir#«/e^,  3  John.  Rep.  263.)  And  a  long  and  unbroken  ae- 
ries of  decisions  has  denied  any  effect  to  these  personal  dia- 
chaises,  beyond  the  bomidaries  of  the  state  where  they  are 
granted,  {Jam^  v.  AlUn^  1  Dall.  ISS ;  Smith  v.  SpinoUL^ 
e  John.  Rep.  198 ;  WkUe  v.  Camjidd,  7  John.  Repi  117; 
Sieord  t,  MTkale,  11  John.  Rep.  194.)  upon  the  princi^,  that 
the  statutes  under  which  they  aie  granted  are  inapplk^hie, 
as  a  part  of  the  fax  hd  camiractus ;  but  constitute  a  pan  of 
the  Uxfori  merely,  {Peck  v.  Hozier  4*  Muhck^  14  lohii. 
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The  case  principally  relied  on  by  the  defendant's  counsely  kewyobjCi 
is  ETicks  V.  Brown,  (12  John.  142.)    That  case  gave  effect    ^^^*  ^^^ 
to  a  New  Orleans  discharge,  which  extended  both  to  the  per-    WhittemoM 
son  and  contract  of  the  debtor,  and  the  principle  of  that  case 
was  again  recognized  by  this  Court,  in  SherrUl  v.  Hopkins^ 
(1  Cowen's  Rep.  103.)    Both  cases  are  plainly  distinguish- 
able in  this  particular,  from  the  present    They  go  beyond 
imprisonment,  the  mere  remedy,  to  the  contract  itself. 

This  distinction  is  founded  not  only  upon  authority,  but 
upon  the  plainest  principles  of  propriety  and  convenience ; 
and  it  was  well  observed  at  the  bar,  that  a  contrary  rule 
would  confound  the  laws  of  the  different  states,  making 
those  of  one  state  govern  in  another.  Suppose  a  law  of 
Columbia  declaring  that  execution  should  not  go  till  a  given 
time  after  judgment ;  that  the  defendant  should  be  imprison- 
ed for  a  limited  time ;  that  he  should  be  supported  by  the 
creditor  during  his  imprisonment,  or  enjoy  jail  liberties  to 
a  given  extent ;  might  not  these  modifications  of  the  remedy 
be  extended  to  New  York,  with  the  same  propriety  as  any 
more  material  change?  Where  are  we  to  stop?  On  the 
other  hand,  suppose  a  foreign  law  declaring  imprisonment 
perpetual  until  the  debt  is  paid,  or  inflicting  other  severe 
punishment  for  insolvency,  are  our  own  laws  to  enforce 
these  various  alterations  in  the  remedy,  as  a  part  of  the  lex 
loci  contractus  7 

Nor  is  this  discharge  operative  within  that  clause  of  the 
constitution  which  declares,  that  full  faith,  credit  and  effect 
shall  be  given  to  it  as  a  judicial  proceeding  of  another  state. 
(Con.  U.  S.  art.  4,  s.  1.  2  U.  S.  Laws,  new  ed.  102.)  This 
is  undoubtedly  true,  when  considered  in  reference  to  plead- 
ings and  evidence.  {MUls  v.  Durye,  7  Cranch,  481. 
Hampton  v.  MConnelf  3  Wheat.  Rep.  234.)  But  it  is  not 
and  cannot  be  so  in  its  greatest  extent.  The  cases  dec'de 
that  the  judicial  record  of  one  state  shall  not  lose  any  thing 
in  verity,  by  being  carried  into  another ;  that  it  shall  be  tried 
by  itself  on  a  plea  of  nul  tiel  record.  But  to  give  the  same 
unlimited  effect  to  a  foreign  judgment,  as  to  one  of  our  own, 
would  be,  as  remarked  at  the  bar,  to  make  a  judgment,  in 
one  state,  bind  lands  in  another.  The  argument,  as  derived 
from  the  constitution,  is  very  fully  and  ably  considered  by 
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iTEw  YORK,  Shippen,  J.  in  James  v.  Allen^  (1  Dall.  188.)  MMar  ▼.  Hallj 

May,  1824.    ^j  j  229,)  does  not  contradict  the  doctrine  of  the  fonner  case. 

Steward      The  discharge  drawn  in  question,  by  the  latter,  probably 

tf^yi^kV^,     extended  to  the  contract ;  for,  though  decided  subsequent 

to  James  v.  Allen^  which  was  referred  to  in  argument,  it 

does  not  profess  to  question  that  case. 

The  judgment  must  be  for  the  plaintiff,  non  ohstanie  * 
veredicto. 

Rule  :  That  the  motion  of  the  defendant  be  denied,  with 
costs ;  and  that  judgment  be  rendered  for  the  plaintiff,  gen^ 
erally,  notwithstanding  the  verdict  of  the  jury. 


Steward,  Seymour  &  Hioginbotham,  executors  of  Sher- 
man, against  Hotchkisb. 

In  uramiMit,  ASSUMPSIT.  /.  Plattj  for  the  plaintiff,  moved  that  the 
pleaded  the  defendant's  second  plea  be  stricken  out,  with  costs,  on  the 
general  inue,  ground  that  it  is  uutrue,  and  was  pleaded  as  a  sham  plea* 
piee,  fabe  in  The  motion  was  grounded  on  the  following  affidavits : 
^iT*  th^re  1st.  An  affidavit  by  the  plaintiffs'  attorney,  that  on  the  21st 
WM  tome  April,  1824,  he  received  from  the  defendant's  attorney  two 
goodneae  in  pleas,  one  of  which  was  the  general  issue ;  the  other,  a 
point  of  law ;  special  plea,  which  is  given  below ;  that  this  plea  contains 

and  on  motion     r  r       j  o  i  r 

by  the  plain-  about  7  folios,  and  is,  as  he  is  informed  and  believes,  utterly 
i^^jjthe  court  f^^^  ^^  p^j^^^  of  fact,  and  is  entirely  a  sham  plea  ;  that  he  be- 

etrieken  out     Ueves  it  is  pleaded  solely  for  vexation  and  delay,  and  that  the 
defendant  has  no  defence  whatever  in  the  cause. 

Second  plea  : — "  That  after  the  making  of  the  said  seve- 
ral supposed  promises  and  undertakings,  in  the  said  plain- 
tiffs' declaration  mentioned,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  1st  day  of  November,  A.  D.  1823, 
at,  dl&c.,  the  said  plaintiffs  and  the  said  defendant  accounted 
together,  of  and  concerning  the  several  sums  of  money  in  the 
plaintifiis'  declaration  mentioned,  and  so  due  and  owing  from 
the  said  defendant  to  the  said  plaintiffs,  as  executors  as  afore- 
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said,  and  of  and  concerning  divers  othw  sums  of  money  then  new  tork^ 
due  and  owing  from  the  said  plaintiffs^  as  executors  as  afore*  *^' 
said,  to  the  said  defendant ;  and  npon  that  accounting,  the  Stewanl 
said  defendant  was  then  and  there  found  in  arrear,  and  in-  Hotchkiiif 
debted  to  the  said  plaintiffs,  as  executors  as  aforesaid,  in  the 
sum  of  250  dollars  and  no  more ;  and  the  said  defendant,  in 
full  payment,  satisfaction  and  discharge  of  the  said  sum  of 
250*  dollars,  in  which  he  was  so  found  in  arrear  and  indebt* 
ed  as  afore^id,  then  and  there  made  and  delivered  to  the 
said  plaintiffs,  his  certain  promissory  note,  bearing  date  on 
the  same  day  and  year  last  aforesaid,  whereby  he.  the  said 
defendant,  for  value  received,  promised  to  pay  the  said  plain^ 
tiffs,  as  executors  as  aforesaid,  the  said  sum  of  250  dollars, 
within  ten  days  after  the  date  of  the  said  note ;  which  said 
promissory  note  the  said  plaintiffs,  as  executors  as  aforesaid^ 
then  and  there  accepted  and  received,  in  full  payment,  sat- 
isfaction and  discharge  of  the  moneys  so  found  due  and  in 
arrear  as  aforesaid,  and  of  the  several  promises  and  undertak- 
ings, in  the  said  plaintiffs'  declaration  mentioned :  And  tb« 
said  defendant,  in  fact,  further  saith,  that  afterwards,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on  the  30th  day 
of  November,  in  the  year  last  aforesaid,  at,  d&c,  aforesaid^ 
he  paid  and  satisfied  to  the  said  plaintiffs  the  full  amount 
of  the  said  last  mentioned  promissory  note,  ta  wit,  the  afoi^ 
said  sum  of  250  dollars,  which  the  said  plaintiSs  then  and 
there  accepted  and  received  in  full  pay ment^  satisfaction  and 
discharge  of  the  moneys  so  found  due  and  in  arrear,  as 
aforesaid,  and  of  the  several  promises  and  undertakings  in 
the  said  plaintiff's  declaration  mentioned :  And  this,  dDc;, 
wherefore,  &c." 

The  affidavit  of  the  piaintiflb,  Seymour  and  Higginbotham, 
stated,  that  they  had  never  jointly  or  severally  stated  an  a&* 
count  with  the  defendant,  of  and  concerning  the  moneys 
sought  to  be  recovered  in  this  cause,  or  any  other  moneys 
due  from  the  defendant  to  the  jdaintifEi,  as  executors  of  Sher- 
man, nor  had  the  defendant  ever  given  to  the  plaintiffs,  or 
either  of  them,  in  settlement,  payment,  satisfaction  or  dis- 
charge of  their  said  demands  against  him,  his  note  for  the 
sum  of  250  dollars,  or  any  other  sum,  nor  had  the  defendant 
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FEW  YORK,  ever  paid  the  plaintiffs,  or  either  of  them,  the  sum  of  250. 

^  May,  1834.  (joHars,  or  any  other  sum,  in  satisfaction  and  discharge  of 
steward  the  demands  of  the  plaintitis  in  this  suit ;  that  their  co-plain- 
RotchkiH.  ^i^)  Steward,  had  never  taken  any  part  in  the  management 
of  the  estate  of  the  said  Sherman,  and  had  never,  to  their 
knowledge  or  belief,  in  his  capacity  of  executor  of  Sherman, 
made  any  settlement  with,  or  received  any  money  from  the 
defendant,  or  any  other  debtors  of  the  estate  of  Sherman  ; 
and  that  the  plea  is  a  sham  plea,  and  false  in  point  of  fact 
in  every  particular ;  and  that  the  defendant  had  not,  to  thdr 
knowledge  or  belief,  any  defence  either  legal  or  equitable  in 
the  cause. 

The  affidavit  of  the  defendant's  attorney  denied  that  the 
plea  was  interposed  for  vexation  or  delay,  and  showed  that 
by  the  course  of  the  circuit,  in  the  county  where  the  venue 
was  laid,  no  delay  would  be  produced ;  that  he  believed  the 
plea  good  in  point  of  form ;  but  no  affidavit  of  the  defendant 
was  produced  as  to  the  truth  of  the  plea  in  point  of  fact,  nor 
did  his  attorney  swear  that  he  believed  it  true. 

Slower^  contra,  said  tlie  ground  of  vexation  and  delay 
fidled.  There  was  ample  time  to  reply,  and  notice  the  cause 
for  the  next  circuit  in  the  county  where  the  venue  is  laid. 
The  plea  is  good  both  in  form  and  substance.  The  case  of 
Strong  V.  Smithy  (3  Caines'  Rep.  160,)  shows  this ;  nor  will 
it  be  denied.  Then  the  application  must  rest  entirely  on 
the  groimd  that  the  plea  is  not  true,  and  the  defendant  may, 
upon  the  same  ground  be  deprived  of  the  general  issue. 
Why  confine  the  application  to  the  second  plea?  This  is 
not  the  manner  in  which  the  plaintifiis  can  avail  themselves 
of  falsehood  in  a  plea.  They  should  reply.  They  may 
then  notice  their  cause  as  an  inquest ;  (Reg.  Gen«  Nov.  T. 
1808;)  and  unless  the  defendant  swear  to  merits,  they 
may  take  their  inquest  even  out  of  its  order  on  the  calendar. 
It  is  true  that,  formerly,  false  pleas  were  set  aside  with  costs, 
but  this  practice  has  been  long  since  exploded.  These 
pleas  are  now  allowed,  though  not  encouraged.  (1  Chit 
PI.  620,  and  the  cases  there  cited.) 
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Plattf  in  reply,  sdid  it  iras  not  material  whether  the  plea  newtork,- 
was  good  on  its  face  or  not ;  if  fiEllse,  it  should  be  stricken    ^*y»  ^^^ 
out    If  false  pleading  be  allowed  at  all,  the  defendant      Steward 
should  be  allowed  to  plead  but  oile  plea ;  here  he  has  plead-     Hotohkkij 
ed  two.    H^  should  be  thrown  back  to  his  Common  law 
right)  which  idlowed  of  but  one  plea.    This  is  the  only 
mode)  according  to  the  modern  practice^  in  which  the  Court 
can  check  the  abuses  incident  to  the  piivilege  of  pleading 
doublci    It  is  not  confined  so  strictly  ad  the  old  practice 
upon  this  head,  which  required  an  affidavit  of  the  truth  of 
the  plea,  that  it  was  material  as  advised  by  countel ;  and  a 
rule  or  Judge's  ordet  was  necessary,  as  a  preliminary  to  thef 
introduction  of  a  second  pleiL    Of  kte^  the  pilrty  pleads 
double,  of  <tourse  ;  and  leave  df  the  Couit,  whidh  is  always 
recited,  is  a  mere  fiction  ildt  traventaUe.    But  the  pies 
should  be  at  the  peril  of  the  party ;  if  false,  it  should  be 
stricken  out,  dn  motion.    The  object  of  this  se<^dnd  plea  is 
plain  ;  it  was  to  provoke  a  demurl^r,  and  hang  lip  the  causei 
for  the  purpose  of  delay.    The  defendant  should  be  put  td 
his  affidavit. 

He  concluded  by  citihg  Pierce  v.  Blake,  (2l  Salk.  515,) 
White  et  al.  v.  Howard,  (3  Taunt.  338^)  SolarHons  v.  I^. 
an,  (I  East,  369^)  and  Blewitt  v.  Mafsden,  (10  East  237.) 

Curia.  T^his  plea  is  Mse  in  facft  befyond  all  doubt,  and 
there  is  some  difficulty  id  saying  whether  it  should  be  aii- 
swered,  or  is  demurrable.  Notwith^iiding  the  legal  (Jtles- 
tion  which  arises  upon  its  iikce,  we  should  suffer  it  to  stand 
upon  a  very  sU^t  suggestion  of  its  truth  :  fione  stfoh  is 
made.  Its  falsehood  is  conceded,  dnd  we  will  not  suffer  the 
plaintiff  to  be  placed  id  danger  of  a  itap,  by  requiring  him 
to  elect  whether  he  will  answer  or  demur  to  a  plea  which 
is  not  plainly  valid  in  law  Upon  it  face^  and  at  (he  samer 
time  is  admitted  \o  be  untiUe  in  fiu^t    Tdce  yoxxt  tale. 

Rule  td  strike  odt  the  secctod  i^elft.(a) 

(a)  jtteill0yt.iSwM,H.T;f83S,K.]^    1  d«ni#ell  4&  C^Mwell,  SSCL- 

DicLARlTioN  Ibr  ijte  and  ooeupation^    flesi  iHmX  aftflr  ihe  makuiQf  of 
i^  ^raittb«ff,  and  thir  aecroliig  «  tli»  aev^M  oMiM  df  MtM  ia  Um  di^^ 

Vol.  it  81 
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111^^  YOIIK]  I'&tM'O  mentiooed,  and  before  the  cxhibitiij^  of  the  plaintiiTe  biD,  the  deSmmd* 

Mttyi  lH:i4.     ant  delirered  to  the  pUintiiT  one  ton  of  Ri|rm  hemp,  and  100  weiffaf  of  Hon- 

*^ '    ,         —  flia  tallow,  of  the  TaJoe  of  ZbL  in  fall  ntkfaetion  and  daehafj^  of  ffcn  pn»- 

^^^  mkm  in  the  declaratien  mentiaiied,  and  that  the  phontiff  aeeepCed  Hk 

Jagger.         of  the  ilefendant,  in  fnU  ■afirfartton  and  diachaige  of  the  ■ereral 

and  caoses  of  action  in  the  declaration  mentioned,  and  of  aU  dannges* 
and  coDcloded  to  the  Court.    A  rale  msi  had  been  obtained  bj  Piatt*  thai 
the  plaintiff  might  ngn  jodgment.  as  for  want  of  a  plea,  on  an 
faig  that  the  plea  was  in  ererj  respect  false. 


E.  Lawe9,  showed  caose,  and  cootendcd  that  this  was  a  plea  in 
Me,  and  that  the  Courts  had  nerer  gone  the  length  of  saTing  thai  n  pnrty 
might  not  nse  a  plea  for  the  purpose  of  delaj,  prorided  he  did  doC  ptot  the 
apposite  partj  to  the  unneeeosarj  expense  of  ronsnlthig  coonad,  bj  plead 
ing  pleas  which  require  different  modes  of  thaL 

T%€  Comrt,  without  assigning  any  reasons,  made  the  rale  abaohite. 

Note.    This  case  was  heard  and  determined  at  the  sittings  after  the 
a  the  absence  of  Abbott,  C.  J. 


Cox,  widow,  demandant,  against  Jagger  &,  Belknap, 

tenants. 

In  dower,  the      DowER,  unde  nihil  habet,  by  Mary  Cox,  widow  of  John 
ed    that  ^the  ^^j  deceased,  of  land,  &c^  in  the  town  of  Newburgh,  in 

demandant's 

son  having  oonreyed  the  premises  to  the  tenants,  with  warranty,  die.,  the  demandant  and 
her  son,  by  writing  sealed,  reciting  these  facts,  and  that  the  demandant  had  agreed  with 
her  son  to  take  a  certain  annual  sum  in  beu  of  dower,  referred  it  to  three  arbitraton  to  de* 
termine  the  amonnt  and  the  security  for  payment,  and  the  demandant  corenanted,  that  on 
the  award  being  fulfilled,  she  would  release  her  dower  to  the  son,  and  the  performance  of 
the  son  was  guarantied  by  one  of  the  tenants ;  that  the  arbitrators  awarded  a  sum  payable 
qnarteriy  by  the  eon,  or  the  tenants  or  either  of  them,  and  that  the  son  should  pay  the  eoats 
of  the  controversy ;  that  a  certain  sum  of  money  Tested  in  the  tenant's  hands  for  their  in- 
demnity should  be  the  security ;  and  that  all  suits,  quarrels,  lie,  touching  the  premiaea» 
•honld  cease,  du*.,  and  that  in  default  of  fulfilling  the  award,  the  demandant  might  enter, 
Jec^  and  the  plea  then  arerred  that  the  costs  hMl  been  tendiered ;  that  the  quarterty  anm 
had  been  paid  to.  and  accepted  by  the  demandant  up  to  the  time  of  the  commencement  of 
the  suit ;  and  the  award  in  all  respects  performed  on  the  part  of  the  son  and  tenants :  ield^ 
that  this  award  was  a  bar  to  the  action ;  that  it  was  not  necessary  that  a  release  shovld  be 
awarded ;  that  though  the  arbitraton  might  hare  misjudged  as  to  the  security,  and  fixed 
Upon  one  which  was  insufficient,  this  would  not  aflect  the  award,  their  determination  hetng 
condttsiTe ;  that  though  the  award  was  Toid  so  far  as  it  provided  for  a  payment  by  the 
tenants,  and  though  it  might  be  void  in  awarding  coots,  which  had  been  provided  fior  l^  the 
•obmisrion,  yet  this  would  not  affect  the  whole,  and  it  should  stand  and  be  enforced  lor  the 


Wheie  the  paxtiei  have  power  to  transfer  real  property,  arbitraton  may  award  that  ther 
iteBdoit 
Am  MTud  miiy  be  good  in  part  and  bad  in  part 

the  pa^  which  is  void  is  not  so  eonDectad  with  the  rest  as  to  aflfect  the  jnatioe  eC 
it  ii  veid  only  jwv  Umio. 
'  Hhtai  aO  snitA  touching  the  premiwa  shall  cease  is  eq[aivalent  to  a.ielaiee..^ 
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Orange  county.    Plea,  that  after  the  decease  of  Cox,  the  new  york, 
husband  to  wit,  on  the  31st  of  May,  1821,  at  Newburgh,  6cc.    ^*y>  1824. 
Alexander  Oox,  the  son  of  the  demandant,  and  her  late  hus-         Cox 
band,  John  Cox,  having  been  previously  seised  in  fee  sim-       Jtmr, 
pie  of  the  premises  in  question,  and  having  prior  to  that  day 
conveyed  the  same  to  the  tenants,  with  covenants  of  war- 
ranty, and  for  quiet  enjoyment,  and  against  incumbrances, 
Alexander  Cox  and  the  demandant,  on  the  said  31st  of  May, 
at  Newburgh  aforesaid,  by  their  certain  writing,  signed  with 
their  names  and  sealed  with  their  seals,  dated  the  said  31st 
of  May,  recited  in  substance,  that  whereas  the  said  Mary 
Cox,  as  widow  of  the  said  John  Cox,  deceased,  was  entitled 
to  dower  in  all  that  farm  sold  by  the  said  Alexander,  the  son, 
to  the  said  Belknap  and  Jagger,  and  which  had  belonged  to 
the  said  John  Cox,  deceased,  in  his  lifetime,  and  that  the 
said  Mary  had  agreed  with  the  said  Alexander,  to  take  a 
certain  srnn  of  money  to  be  paid  quarterly  during  her  life- 
time, in  lieu  of  her  dower  of  the  said  farm  of  her  said  hus- 
band, deceased,  and  that  the  parties  aforesaid  could  not  agree 
as  to  the  sum  so  to  be  paid  as  aforesaid,  in  lieu  of  her  dower ; 
and  it  was,  by  the  said  writing,  stipulated  and  agreed  by  and 
between  the  said  Alexander  and  the  said  Mary,  to  leave  to 
the  decision  of  Thurston  Wood,  Alexander  Ross  and  James 
Waugh,  to  determine,  as  well  the  amount  of  moneys  to  be 
paid  by  the  said  Alexander  to  the  said  Mary  quarterly,  for 
her  said  dower  during  her  natural  life,  as  the  amount  of  the 
security  and  the  nature  of  the  same  by  the  said  Alexander  to 
be  given  to  the  said  Mary  for  the  punctual  payment  of  the 
same  as  aforesaid,  provided  the  award  of  the  said  arbitra^ 
tors  was  made  and  ready  to  be  delivered,  on  or  before  the 

An  award  does  not  transfer  a  title,  but  a  party  to  it  is  concluded  by  his  own  agreement 
from  diBputin^  the  title.    It  operates  as  an  estoppel. 

The  right  to  dower,  till  assigned,  rests  in  action  only.  It  may  be  released,  but  the  widow 
cannot  inrest  another  with  the  right  to  an  action  for  it ;  and  an  award  will  extinguish  the 
right 

The  authority  to  award  costs  is  necessarily  incident  to  the  power  of  arbitraton. 

An  award  that  an  annual  sum  shall  be  paid  in  lieu  of  dower  is  valid  ;  but  a  further  pn>- 
Tision,  that  in  defkult  of  payment  the  domaiidant  may  enter,  is  Toid  as  being  repugnant  to 
the  former.    The  latter  must  be  rejected*' but  the  former  remains. 

The  rule  is,  that  when  one  part  of  an  award  is  irreconcilable  with  another,  the  first  part 
shall  prerail,  and  the  latter  be  rejected. 
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NEW  YORK,  7th  day  of  June,  then  next  after  the  date  of  the  said  writing} 
May,  ^834.  ^^^  j^  ^^^  thereby  further  stipulated  and  agreed  hy  the  saud 
Cos  Mary,  that,  on  the  fulfilment  of  the  said  award  of  the  said 
Jaffiror.  arbitratorsf,  on  the  part  of  the  said  Alei^ander,  she  should 
give  him  a  full  and  entire  release  of  dower,  and  danuiges  ton 
the  detention  of  the  same,  and  the  said  Al0zai>der  agreed  to 
pay  all  the  costs  of  the  said  proceedings,  and  the  costs  of  the 
^id  Mary,  in  relation  to  the  same ;  and  it  was  Ihereby  fu^ 
Iher  agreed  that  the  parties,  the  said  Mary  and  Aiezander, 
would  abide  by  the  decision  of  the  said  arbitrators  or  ^  ma* 
jority  thereof^  under  the  penalty  of  1000  dollars,  the  fulfil- 
ment of  all  which  covenants  on  the  part  of  the  said  Alexan*> 
der,  the  tenants  averred,  was,  on  the  said  Slst  day  of  May, 
guaranteed  by  the  tenant  Jagger,  by  his  instrument  in  writ* 
ing,  under  his  hand  and  seal,  to  the  writing  first  mentioned 
underwritten  ;  that  before  the  execution  of  the  first  mention* 
ed  writing  by  the  said  Alexander  and  Mary  respectively,  ta 
wit,  on  the  31st  of  August,  1820,  the  said  Alexander  Ck)X, 
conveyed  in  fee  simple,  with  covenants  of  warranty,  of  quiet 
enjoyment  and  against  incumbrances,  to  the  tenants,  the 
premises  in  question,  by  means  whereof  the  tenants  entered 
into  and  were  seised  of  the  said  premises  as  of  their  deraesna 
in  fee  simple ;  that  after  making  the  said  first  mentioned 
writing,  and  before  the  said  7th  day  of  June,  to  wit,  on  the 
6th  day  of  June,  A.  D.  1821,  at  Newburgh,  aforesaid,  ths 
said  T.  Wood,  A.  Ross,  and  J.  Waugh,  did  make  their 
award  in  writing,  under  their  respective  hands  and  seals,  and 
ready  to  be  delivered  to  the  said  parties  in  difference,  and 
did  thereby  award,  adjudge  and  determine,  that  all  suiti^ 
quarrels  and  controversies,  touching  the  said  premises,  shoold 
cease  and  be  no  further  prosecuted,  and  did  thereby  further 
award,  adjudge  and  determine,  that  the  said  Alexander,  or 
the  said  John  and  OUver,  (the  tenants,)  or  either  of  them, 
should  pay  or  cause  to  be  paid  to  the  said  Mary  Cox,  (the 
demandant,)  or  her  legal  representatives,  the  yearly  sum  of 
36  dollars,  of  and  in  lieu  of  her  said  right  of  dower,  as  afi»e« 
said,  to  be  paid  to  her  or  her  legal  representatives  ss  aforesaid^ 
in  quarteriy  payments,  that  is  to  say,  the  sum  of  8  dollara  anA 
76  cejits,  ^t  the  expiration  of  each  and  every  three  months, 
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commencing  on  the  1st  day  of  May,  (then)  last  past,  (the  new  york, 
•aid  John  and  Oliver  being  the  present  owners  of  the  pro-  May,  isu. 
perty  in  question,  and  having  an  adequate  sum  vested  in  their  Cox 
hands  to  indemnify  them,)  And  should  the  said  Alexander,  js^r 
his  heirs  or  assigns,  or  the  said  John  and  Oliver,  or  either  of 
them,  neglect  or  refuse  to  pay  to  the  said  Mary,  or  her  legal 
representatives  as  aforesaid,  the  yearly  sum  of  36  dollars  as 
aforesaid,  during  her  natural  life,  to  be  paid  quarterly  as  afore- 
said, that  then  and  from  thence  forward,  it  should  and  might 
be  lawful  for  the  said  Mary,  or  her  legal  representatives,  to 
re-enter  into  and  upon  the  said  premises,  in  and  for  her  said 
right  of  dower,  in  the  same  manner  as  if  the  said  award  had 
never  existed.  The  principal  above  alluded  to  in  the  said 
award,  it  was  thereby  declared,  was  the  proper  security  to 
be  retained,  in  the  opinion  of  the  said  arbitrators ;  and  the 
said  arbitrators  further  awarded;  ordered  and  determined, 
that  all  costs  and  charges  which  theretofore  had  existed  for 
and  on  account  of  the  above  controversy,  as  well  as  the 
costs  of  the  said  arbitration,  should  be  paid  by  the  said  Alex** 
ander ;  that  the  said  matters  above  recited  are  the  whole  of 
the  matters  by  the  said  award  directed  to  be  performed  by 
the  said  A.  Cox,  J.  Jagger,  and  O.  Belknap,  or  either  of 
them,  in  the  discharge,  extinguishment  and  satisfaction  of 
the  right  of  dower,  of  the  said  Mary  Ck)x,  in  the  premises 
aforesaid,  and  in  the  count  aforesaid  demanded  ;  that  the 
■aid  A.  Cox,  after  the  making  and  publishing  of  the  said 
award,  to  wit,  on  or  about  the  6th  of  June,  1821,  offered  to 
pay,  and  tendered  to  the  said  Mary  Cox,  all  the  costs  and 
charges  which  had  theretofore  existed,  for  and  on  account  of 
the  above  controversy,  and  also  the  costs  of  the  said  arbi- 
tration ;  and  was  then  and  there  ready  and  willing,  and  has 
ever  since  been,  and  now  is  ready  and  willing  to  pay  all  such 
costs  as  aforesaid,  whenever  the  said  Mary  Cox  is  ready  and 
willing  to  recdve  the  same ;  that  immediately  after  making 
^d  publishing  the  said  award,  to  wit,  on  the  6th  o[  June^ 
1821,  at  Newburgh  aforesaid,  the  said  A.  Cox  paid  to  the  said 
Mary  Cox  the  sum  of  8  dollars  and  75  cents,  in  pursuance  of 
the  said  award,  which  sum  the  said  Mary  Cox  then  and  there 
accepted  and  received  in  foil  satis&ction  and  discharge  of 
the  one  quarter  part  to  be  due  and  payable  on  the  Ist  day 
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NEW  YORK,  of  August  uext  thereafter,  of  the  said  sum  of  36  dollars  in 

May,  1824.    ^^le  said  award  ordered  and  adjudged  to  be  paid  each  and 

Cox         every  year  to  the  said  Mary  during  her  natural  life ;  that 

Jsmr.       ^he  tenants  paid  in  like  manner,  by  the  hand  of  A»  Cox,  to 

the  demandant,  8  dollars  and  75  cents,  on  the  8th  of  July, 

1821,  being  the  quarterly  sum  payable  the  1st  of  Noyem- 

ber,  1821,  which  was  accepted  as  aforesaid  ;   and  so  fhe 

tenants  aver  that  they  have  kept  and  performed  the  awaid, 

The  prcBcipe  was  returnable  August  tenn,  1821,  when  the 
demandant  counted,  the  tenants  had  a  special  imparlance  to 
October  term,  1821,  when  they  interposed  the  above  plei, 
with  a  second  plea  of  ne  ungues  seise^  ^c.  To  the  first 
plea  there  was  a 

General  demurrer  and  joinder. 

M^Kissock,  in  support  of  the  demurrer.    1.  The  awarl 
is  no  bar  to  the  action  of  dower,  even  if  it  were  binding 
upon  the  parties.    If  not  fulfilled,  they  must  take  their  re- 
medy upon  the  writing  of  submission,  for  the  damages.    It 
is  an  ancient  and  well  settled  principle,  that  awards  will  not 
(a)  Roi.  Ab.  afiect  real  property  or  freehold,(a)  though  the  parties  would 
(B)  ^^^''^'t  te  liable  to  an  action  for  non-performance.    RoUe  men- 
Com.  Dig.  Ar-  ^JQug  ^n  award  between  two  copyholders,(6)  and  Knight  v. 
3.)  3  BL  Com!  Burt(m,{c)  was  an  award  of  partition,  in  both  of  which  cases 
*%)  RoL  Abr  *®  remedy  was  sought  upon  the  award,  the  title  not  being 

ArbHrement,     aflfected. 

^  (e)  6  Mod.      Again  ;  the  award  is  void  for  not  having  ordered  a  release 
^1-  .  of  dower.    In /oArwewi  v.  FFt7^on,(rf)  the  arbitrators  awarded 

Rep.  348,  Kyd  partition  between  several  tenants  in  common  ;  but  did  not 
•d.  M^s.  p"**"  direct  any  deeds  of  conveyance  to  be  executed ;  and  it  was 
(e)  Kyd  on  holden  that  the  award  was  not  even  the  subject  of  an  action. 
Aw.  5€.  ^^  award  of  a  lease  for  years  is  not  binding-(c)    The  au- 

thorities cited  all  agree,  that  in  order  to  affect  the  fireeholdi 
the  award  must  require  some  act  to  be  done  by  the  paityi 
capable  of  passing  the  title,  which  act  is  afterwards  per* 
formed.  No  case  can  be  found  where  a  real  action  was 
ever  holden  to  be  barred  by  an  award.  Actions  couceriH 
ing  land  have  been  thus  barred  ;  but  they  are  personal 
in  their  nature,  as  actions  of  trespass  for  damages  to  thft 
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fireehold  ;  or  ejectment,  which  is  no  more  than  an  action  of  new  york> 
trespass.(/)    In  trespass,    accord  and  satisfaction  would     May,  1834. 
also  be  a  good  pien^g)  which  will  not  be  pretended  of  an         Cox 
action  technically  real.(A)  Jaggcr, 

The  right  of  dower  is  not  the  subject  of  a  personal,  but 
only  of  a  real  action.  Even  ejectment  will  not  lie,  because  j^j^  SEai' 
the  demandant  has  no  right  of  entry,(i)  for  dower  at  the  15.  SMiUek  t. 
common  law,  but  only  where  her  claim  is  in  certain,  as  in  john.  197. 
cases  of  dower  ad  ostium  ecclesice,  or  ex  assensu  patris ;( ;  )  ^^  ^"/A??^ 
yet  dower  at  the  common  law  is  a  vested  right,  which  was  (A)  Bae.  Ab. 
the  ground  of  the  decision  in  Damport  ^*  wife  v.  Wright f{k)  satlActioii 


that  a  fine  by  husband  and  wife  during  the  life  of  the  for-  ^  "• 
iner,  and  five  years  non-claim  after  his  death,  are  a  bar  of  t.    Clark,    7 
dower.    The  cases  universally  lay  it  down,  that  dower  "^^^x^fjl* 
shall  not  be  barred  by  a  collateral  satisfaction,  and  the  reason  43.   Co.  Utt 
given  is  because  it  is  a  freehold ;(/)  and  in  Tumey  v.  Stur-  39*  *"  *' 

ges/^m)  it  was  decided  in  so  many  words,  that  an  accept     (^)     ^^t 
tanceof  rent  awarded  in  lieu  and  satisfaction  of  dower,     (OCo.  LKt 
(this  very  case,)  was  no  bar  because  the  rent  was  not  issu-  fl*}^!^^^* 
ing  out  of  the  land  whereof  the  demandant  was  dowable.  &.  Butler. 
It  is  true,  the  right  lies  in  mere  action,  but  it  will  not  pass  g/'J^    ^^' 
without  the  solemnity  of  a  deed.    It  is  like  any  other  ves* 
ted  right  in  lands  unaccompanied  with  possession,  where 
the  right  will  not  pass  even  by  deed  to  any  other  than  the 
person  in  possession,  for  the  danger  of  maintenance.    Yet 
the  right  is  not  less  a  freehold  vested,  because,  as  in  the  or* 
dinary  case,  it  happens  to  be  holden  adversely  by  another* 
Gilbert  on  Tenures,  393,  4,  which  may  be  cited  against  us, 
is  not  opposed  to  this  idea,  for  he  is  merely  discussing  the 
question  as  to  what  descents  shall  toll  an  entry,  and  he  ad- 
verts to  the  right  of  dower  only  to  place  that  of  the  heir  in  a 
stronger  point  of  light  in  reference  to  this  question.  He  sajr^ 
that  "  when  she  is  endowed,  she  is  in  firom  the  death  of  her 
husband."    Her  right  of  possession  is  therefore,  complete ; 
and  the  difference  between  her  right  and  that  of  the  heir 
is  merely  in  the  remedy. 

2.  This  award  is  void  fi[)r  uncertainty.    It  is  essential  that 
an  award  should  be  certain ;  otherwise  it  is  a  mere  nullity .(n) 

(n)  Kyd  on  Aw.  123, 134, 1S8, 194, 196, 197.      Pope  ▼.  Brett,  3  Swmd. 
393.    Id.  293,  a.  n.  (1.) 
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KEW  VoRiq  The  Arbitrators  award  costs  and  expenses,  without  atkjing 

May,  1284.    ^lovt  much  they  are*    This  is  neither  certain,  nor  can  it  be 

Cox         made  so  by  referencei((i)    It  is  truei  that  an  award  may  be 

Jagger.  8^^  ^"  P^'^  ^^^  ^^  ^^  P^^)  (Wines'  Rep.  64,)  but  this  is 
only  Where  the  part  which  is  Void  does  not  enter  into,  and 
7L^  ^^ter  inseparably  blend  itself  with  the  entire  consideration  for  the 
T.  (UrUek,  6  rights  which  are  taken  away.  The  intention  of  the  parties 
SekmyUr  r.  ^^  ^  make  out  an  entire  sum  to  the  widow  over  and  abotre 
rSI^^L*  the  expenses  j  and  if  the  award  of  costs  ikils  for  uncertainty, 
995.  9  Saund!  an  important  item  is  defeated,  having  an  intimate  felation 
^»rKyd^<m  ^  ^®  whole  object»(  p)  Nor  will  a  tender^  (though  we  de- 
Aw.  950,  94&  ny  that  any  is  here  shown^)  help  the  case,  where  the  award  is 
Mtramtntl  (K)  ▼oid  for  uncertainty.  It  may^  as  a  general  rule^  and  in  oth- 
P^^^'i^  er  ca8es,(y)  but  that  of  badness  for  uncertainty  is  an  exoep- 
Aw.98L959»  tionto  the  rule.(l)    Besides,  this  doctrine^  that  the  award 

xi)P999  ▼.  ^^^  ^  8*^  ^^  P*^  *"^  ^^ ^^  P^^'  ^^^^  °^^  *PP^y  where 
Jlrf(f,9i^maiiiL  (tie  award  is  pleaded  in  bar.    In  such  case,  it  must  be  com* 

plete  in  all  its  parts*    The  separation  of  the  parts  has  never 

been  made,  except  where  the  action  is  to  enforce  the  award. 

Again :  here  is  no  security  for  performance  provided  {n 
by  the  awards  This  was  essential  by  the  very  terms  of  the 
submission. 

3«  The  award  is  void,  as  purporting  to  bind  parties,  stran- 
gers to  the  submission.  One  of  the  tenants  is  totally  discon- 
nected with  the  award,  and  Jagger^s  becoming  guarantor  to 
the  performance  does  not  make  him  a  party.  He  was  a 
tnere  surety,  and  stood  in  the  light  of  any  other  friend  to  A. 
Cox,  having  no  interest  in  the  premises.  There  was  no 
such  privity  in  the  submission  between  the  demandant  and 
Jaggar,  as  to  bind  the  latter.  Nor  if  Jagger  is  bound,  will 
the  award  extend  to  Belknap,  or  give  him  the  right  to  plead  it 
There  was  no  such  privity  of  estate,  between  Jagger  and 
him,  OS  to  make  it  eniHe  to  his  benefit  A  submission  by 
one  for  himself  and  partner,  even  of  a  personal  matter,  will 
tiot  bind  the  lattar.(r)  A  sulmiission  by  a  part  of  the  pan- 
shioners  shall  not  bind  the  others ;(«)  nor  will  die  sabmis- 
shm  by  a  particular  tenant  adfect  die  reveisioner.(<) 

(r)  Str^mgf^rd  t.  Grven,  9  Mod.  297. 

(i)  IN^ T.  Otam,  litt  3S.    He0.4&a 

(()  Bwmu  ▼.  Ctgmh  9  P.  Wim.  449. 
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4.  The  award  is  void,  as  being  inconsistent  with  the  tenns  new  yorkj 
of  the  submission.  ^^^'  ^^^ 

Coz 

C.  H.  Rugglest  contra.  The  only  question  submitted  Ja^^ 
was  as  to  the  amount  of  commutation  to  be  received  in  lieu 
of  dower.  The  submission  was  by  the  widow  and  the  heir, 
between  whom  the  right  of  dower  was  in  question,  and  pro* 
perly  so,  as  the  deed  of  submission  admits.  By  this^  the 
widow  is  estopped  to  say  that  the  heir  was  not  such  a  party 
in  interest  as  would  have  a  right  to  receive  a  release  of  dow-i 
er,  or  negotiate  in  any  other  way  for  its  extinguishment 
Here,  then,  were  the  proper  parties.  They  had  agreed  thai 
the  commutation  should  be  quarterly,  and  the  demandant 
agreed  to  release  her  dower  on  fulfilling  the  award.  A  readi-^ 
ness  to  fulfil  and  a  tender  is  averred  as  to  part ;  and  an  ac« 
tual  payment  and  acceptance  as  to  the  residue.  The  pro^ 
vision  for  re-entry  is  a  sufficient  security. 

It  is  true,  of  real  estate,  that  a  mere  award  will  not  pass 
the  title ;  but  in  all  possessory  actions  an  award  may  be 
pleaded  in  bar.(u)  What  substantial  difference  is  there  be**  (»)  /Vt  r« 
tween  the  demand  of  land  in  a  real  action,  and  by  eject-  ^^ii^!!^\ 
ment  1  In  truth  they  are  the  same,  differing  merely  in  foruL  Admm§9  15 
The  demandant  has  a  mere  inchoate  right  not  vested.  She  cMmm'9  fe*-' 
cannot  transfer  it  till  her  dower  is  actually  assigned  ;(r)  and  •^  ^'  ^^ 
the  award  is  equally  binding  as  a  release  would  be.  190.' 

It  is  true  there  are  some  old  cases  which  question  the  pow-  ^  ^ ^nSS.*^ 
er  to  arbitrate  concerning  a  fireehold  ;  but  the  authorities  are  John.  41 1. 
all  reducible  to  the  doctrine  laid  down  by  Kyd,(tr)  "  That  ^  . 

where  the  parties  may  by  their  own  act,  transfer  real  pro-  Aw.  61. 
perty,  or  exercise  any  act  of  ownership  with  respect  to  it^ 
they  may  refer  any  dispute  concerning  it  to  the  decision  of 
a  third  person,  who  may  order  the  same  acts  to  be  done 
which  die  parties  themselves  might  do  by  their  own  agree* 
ment ;  therefore,  when  we  are  told  that  an  arbitrator  cannot 
make  an  award  of  freehold  ;  that  he  cannot  award  the  free- 
hold of  one  man  to  another ;  or  that  partition  cannot  be  by  an 
award  ;  we  are  to  understand  these  expressions  to  mean  no 
more  than  that  land  cannot  be  transferred,  or  a  division 
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KfiWTORK,  made  of  it  by  the  mere  magic  of  the  woids  of  the  awakL; 

Mmy,  18«4,    j^^^  j^  j^  necessary  that  the  award  should  order  such  acft  to 

Cox         be  done,  as  would,  if  done  by  the  voluntary  agreement  of 

Jtgger.       ^^  parties,  amount  to  a  proper  transfer  or  partitioii  at 

law."(ar) 

The  right  of  dower  is  complete  in  no  other  sense  than  thai 
to  any  chose  in  action  which  the  party  always  has  the  pow^ 
er  to  release ;  and  the  rule  that  a  collateral  satisfeu^tion  doeaf 
not  bar  dower,  applies  merely  to  acts  which  take  plaoe^  or 
things  which  are  received  during  the  lifetime  of  the  hu»« 
band.  After  his  death,  the  right  of  dower  becomes  a  fait 
subject  of  negotiation  and  transfer,  like  any  other  claim :  and 
the  proceeding  here  is  equivalent  to  a  sale  or  release  bjr 
agreement,  the  parties  calling  for  the  intervention  of  arhn 
trators  to  fix  the  value,  like  Halt  v.  Warren,  in  9  Yes.  Jan« 
606.  If  not  good  as  an  award,  it  is,  at  least,  equivalent  to  a 
covenant  not  to  sue,  which  is  construed  a  release,  in  order 
to  prevent  circuity  of  action.(y)  A  widow  may  waive  or 
suspend  her  right  of  dower  in  consideration  of  a  mere  chattel 
interest.(z) 

It  is  said,  the  award  is  uncertain  as  to  expenses ;  but  to 
this  we  answer  that  the  arbitrators  had  nothing  to  do  with  the 
costs.  The  submission  itself  provkles  for  the  payment  by 
Cox.  The  award  of  costs,  therefore  was  a  mere  act  of  su« 
pererrogation  or  repetition.  The  award  is  void  as  to  this, 
and  good  as  to  the  residue.(a)  The  security  reserved  is  the 
best  which  it  possibly  could  be,  viz.  a  right  of  entry  into  the 
land  in  default  of  payment. 

Nor  is  there  any  force  in  the  objection,  that  the  award 
attempts  to  bind  strangers.  Jagger  and  Belknap  are  not 
strangers.  The  former  was  present  and  executed  the  award ; 
and  both  are  in  privity  with  Cox,  of  whom  they  purchased, 
with  covenant  of  warranty,  &c.  They  would  have  a  remedy 
over  against  him  on  the  failure  of  title.     An  award  as 

(x)  And  vid  Munn  ▼.  Aiatrt,  S  Caines'  Rep.  330. 

(f)HcmionT.C2oM»3Jolm.IUp.448.  J&ekmmy.  Staekiau^e,  I  Caw^*9 
Kq>.  123. 

(x)  Park  on  Dower,  214. 

(a)  BMon  ▼.  Wilberj  1  Cowen's  Rep.  117.  Caldwell  on  Arbitnitioiia,  119. 
Candler  Y,  FuUer,  Vme^  Ktp.  esL    Additon  w.  Ormy,  2  Wik.  1t^. 
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^  a  mere  stranger  would  not  be  void,  if  there  is  a  means  of  new  yorK| 
enforcing  it.(4)    So  where  the  parties  comprehended  in  the    ^^y»  ^8^ 
award  are  contemplated  by  the  submission,  though  they  are         Cox 
liot  directly  parties  to  it(c)  Nor  is  it  an  objection  that  the      j^^^ 
award  was  in  the  alternativei  viz.  that  Cox  or  the  tenant^ 
should  pay.(fii)    Besides,  uncertainty  in  an  award  may  be 
made  certain  by  an  averment  and  evidence.(c) 
.   Then  the  award  being  without  objection,  the  only  ques- 
tion is  as  to  its  effect    Whether  a  collateral  satisfaction,  per* 
sonol  in  its  nature,  would  be  a  bar  to  dower,  has  never  been 
decided  in  this  state.    The  question  arose  in  Larrabee  ^ 
^Hfe  V.  Van  Alstyne^{f)  but  this  Goxvti  were  divided.    Tho 
cases  already  cited  show  clearly  that  an  award  would  be  a 
bar  in  ejectment ;  and  the  principle  is  the  same  here.    It  is 
a  constructive  release,  founded  on  the  election  of  the  deman- 
dant.(^)    It  is  of  the  nature  of  a  judgment,  and  as  such  a 
conclusive  bar.(A)     There  is  no  doubt   that  this  award 
would,  followed  as  it  is  by  performance,  be  a  complete  de^        -  '  ■ 
fence  in  Chancery ;(»)  and  we  ought  not  to  be  turned  over 
to  the  other  side  of  the  hall,  unless  the  Court  feel  constrain* 
ed  to  send  us  there  by  some  unyielding  distinction  between 
(he  powers  of  a  Court  of  law  and  equity. 

'  M*Kissock,  in  reply.  The  feet  that  the  widow  may  re- 
lease, as  she  stipulated  to  do  by  the  contract  of  submission, 
pre-supposes  that  she  has  still  a  right  or  interest  in  the  land ; 
and  until  she  has,  in  feet,  released,  she  may  maintain  her 

(b)  Bac  Abr.  AibitrameDt  &,  Award,  (E)  1.    Rol  Abr.  348,  249.    StUe^ 

(c)  Kyd  on  Aw.  160.    Onyona^,  Cheese,  Lutw.  530.    10  W.  3. 

(d)  Lee  v.  ElktM,  12  Mod.  585. 

(e)  Caldwell  on  Arbitrations,  109. 
if)  1  John.  Rep.  307. 

(g)  Birmingham  v.  Kirwan,  2  Sob.  Sl  Lef.  450.  ChsUng  r.  Warhwrt— 
4-  Criipe,  Cro.  Eliz.  128.  Van  Orden  r.  Van  Orden,  10  John.  30.  Tumty 
y.  Sturge§t  Dy.  91,  a. 

(h)  Bac.  Abr.  Arbitrament,  (E).  Kyd  on  Aw.  139.  Purdy  v.  Delatan, 
1  Caines*  Rep.  304.  Weed  t.  SUut,  3  id.  253.  Armatrong  ▼.  Matten,  11 
John.  189. 

;  (t)  Caldwell  on  ArbitnLtions»  215.  2  Vem.  365,  and  vid.  1  £<).  Cm  AK 
Dower,  B.    9  Mod.  152.    1  Br.  Cos.  Ch.  292. 
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WEW  YORK,  action.     The  cases  quoted  on  the  other  side,  and,  indeed^' 
May,  1884.    ^^jj  ^j^^  cases  where  an  award  has  been  holden  to  bind  lands, 
Coz        relate  to  actions  which  are  merely  possessory ;  nor  was  it 
JafgeK       ^^®'  pretended  that  the  award,  in  itself,  could  transfer  the 
title.    I  never  intended  to  question  that  a  right  of  action 
may  be  released.    No  doubt  an  action  of  dower  may  be  dis- 
charged in  this  manner. 

To  say  that  the  award  operates  as  a  release,  besides  con* 
tradicting  the  plain  rules  of  law,  is  begging  the  question  as 
to  its  validity.  I  have  shown  that  no  part  of  this  award 
should  be  suffered  to  stand,  because  that  which  is  void  goes 
to  the  entire  merits  of  the  case.  An  award  is  good  in  part 
and  bad  in  part,  only  where  the  void  matter  is  altogether 
foreign  to,  and  disconnected  with  that  which  is  good.  Arbit- 
rators may  award  as  to  costs,  though  no  express  power  be 
given  for  the  purpose.  This  power  is  implied  and  inciden- 
O")  i^  ▼•  tal.(  J )  Costs  are  many  times  an  important  item  in  the  €5on- 
644*  troversy ;  and  where  the  attempt  to  provide  for  them  fails, 

the  party  injured  should  have  a  right  to  treat  the  whole  as  a 
nullity.  These  costs  can  never  be  made  certain.  There  is 
no  standard  of  calculation  by  which  they  can  be  reached. 

It  makes  no  difference  that  this  award  may  be  enforced 
in  Equity.    We  are  now  in  a  Court  of  law. 

It  is  said  that  every  one  cx)nteroplated  by  a  submission  is 
bound  by  it ;  but  it  would  be  most  dangerous  to  bring  all 
persons  in  privily  with  the  party  within  the  operation  oi 
this  rule.  It  means  no  more  than  that  where  the  right  of 
one  party  belongs  to  him  and  another  jointly,  and  is  made 
the  subject  of  arbitration,  the  latter  shall  be  bound  by  the 
submission  of  his  co-tenant.  It  is,  at  least,  doubtful  wheth- 
er the  rule  goes  even  to  this  extent. 

An  alternative  award,  in  order  to  be  good,  must  relate  to 
the  thing  to  be  performed,  not  the  person  to  perform.  That 
the  party,  or  a  stranger,  shall  do  the  act,  in  the  language  c^ 
this  award,  is  clearly  void. 

But  it  is  a  sufficient  answer  that  in  the  cases  where  a  part 
of  the  award  has  been  enforced  and  a  part  rejected,  the 
question  did  not  arise  in  its  present  shape.  The  action  was 
on  the  award  and  the  void  part  was  intended  for  the  benefit 
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of  the  plaintiff,  which  he  was  content  to  waive.    Such  were  new  york, 
the  cases  of  Candler  v.  Fuller  and  Addison  v.  Gray.    The    ^^^  ^^ 
mode  of  proceeding  here  leaves  us  no  election.    We  are         Coz 
compelled  to  accept  every  part  of  the  award,  whether  it  be      j«^ 
legally  binding  or  not. 

The  opposite  counsel  does  not  speak  according  to  the 
cases,  when  he  says  that  the  acceptance  of  a  collatend  satis- 
faction for  dower  is  ineffectual  only  where  it  is  received  be- 
fore the  husband's  death.    The  case  which  has  been  cited  on 
both  sides,  of  Turney  v.  Sitirgesy{k)  is  directly  against  him.     (k)  i  Dyer, 
The  collateral  satisfaction  there,  was  £6  rent,  accepted  in  ]||^  rL!ul. 
-pursuance  of  an  award  made  between  the  demandant  and  48,  pL  ler. 
tenant,  after  the  death  of  the  husband ;  and  because  the  rent 
did  not  issue  out  of  the  veiy  same  land  of  which  dower  was 
claimed,  the  satisfaction  was  pronoimced  collateral,  and  for 
that  reason  disallowed.    A  case  more  directly  in  point  could 
hardly  be  framed. 

Curia,  per  Woodworth,  J.  The  law  is  well  settled,  that 
where  the  parties  might,  by  their  own  act,  transfer  real  pro- 
perty, or  exercise  any  act  of  ownership  with  respect  to  it, 
they  may  refer  any  disputes  concerning  it  to  the  decision  of 
arbitrators,  who  may  order  the  same  acts  to  be  done  which 
the  parties  themselves  might  do  by  agreement.  (Kyd  on 
Awards,  61.)  The  demandant's  claim  of  dower  being  a 
proper  subject  of  submission,  the  inquiry  will  be,  whether 
the  award  is  a  bar  to  the  action. 

The  submission  and  award  are  set  out  in  the  plea,  with 
an  averment,  that  after  publishing  the  award,  Cox  tendered 
the  costs,  and  paid  to  the  demandant  two  quarters  of  the 
yearly  allowance. 

The  authority  given  to  the  arbitrators  cannot  be  extended 
to  persons  or  things  beyond  the  scope  of  the  submission. 
An  award  may  be  good  in  part  and  bad  in  part,  where  that 
part  which  is  void  is  not  so  connected  with  the  rest  as  to  af- 
fect the  justice  of  the  case.  It  is  then  void  only  pro  tanto. 
{Martin  et  al.  v.  Williams,  13  John.  264.) 

It  is  contended  that  the  award  is  defective,  in  not  having 
directed  a  release  of  dower.    To  this  it  may  be  answered, 
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.NEW  voRK,  that  the  demandant,  by  the  submission,  bound  herself  on  tbfi 
M>y,  X884.  fulfilment  of  the  award,  to  release  her  dower  and  damages 
CoK  This  act  being  provided  for  by  the  partieSi  it  became  unne- 
^•mt  cessary  for  the  arbitrators  to  direct  a  release.  It  will  be  seen 
that  their  powers  were  confined  to  two  ol]gects-^-the  sum  to 
be  paid,  and  the  security  to  be  given.  Having  disposfdof 
these,  there  was  a  compliance  with  the  terms  of  the  sub- 
mission. But,  independent  of  this,  I  do  not  think  the  omis- 
sion fatal,  for  th^y  award  that  all  suits  touching  the  premisei 
jhall  cease,  and  that  the  yearly  sum  of  $35  is  in  lieu  of  the 
light  of  dower.  If^  then,  in  consequence  of  the  award,  the 
demandant  could  not  maintinn  an  action,  the  effect,  as  it  re- 
jspects  the  defendants,  is  the  same  as  if  a  release  had  been 
awarded  and  actually  executed.  *  They  are  equally  protect- 
ed. The  principle  upon  which  an  award  is  held  to  be  a 
bar,  where  the  title  to  land  is  submitted,  is,  not  that  it  can 
have  the  effect  of  conveying  the  land,  but  that  the  party  is 
concluded,  by  his  own  agreeinent,  from  disputing  the  title. 
The  parties  consent  that  the  award  shall  be  conclusive  as  to 
the  right,  and  that  is  sufficient  to  bind  them.  {Doe  v.  Bob-^ 
ser,  3  East,  16.)  In  the  case  of  Sellick  v.  Adams,  (15  JctiL 
197,)  the  arbitrators  fixed  the  boundary  between  the  land  at 
the  parties.  It  did  not  appear  that  a  release*'  was  awarded, 
yet  the  Court  held  that  the  award  would  have  been  sufficient 
to  enable  the  party  to  recover  in  ejectment ;  and  in  Shepatd 
v.  Rpers,  (16  John.  497,)  where  the  parties  covenanted  to  ex- 
ecute releases  according  to  the  division  to  be  made  by  Che 
arbitrators,  the  doctrine  is  recognized,  that  though  an  awBid 
may  not  have  the  operation  of  conveying  the  land,  it  may 
estop  a  party  from  setting  up  his  title.  It  has  been  adjudged, 
that  when  it  is  awarded  that  one  party  shall  pay  money  or 
deliver  up  any  particular  thing  in  satisfaction  of  actions  and 
suits,  the  Court  will  imply  a  release  from  the  other  party  to 
be  intended  by  the  arbitrators.  {Mawe  v.  Samnel,  2  R6L 
Rep.  1.  12  Mod.  234.  Caldwell  on  Arbi.  129.)  It  has  al- 
so been  held,  that  where  any  thing  is  awarded  in  satisfactioii| 
there  the  award  itself  is  a  bar  before  it  is  performed.  (Cald- 
well, 212.    Carth.  378.    Ld.  Raym.  247.    Salk.  69.) 
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•  But,  on  anotfier  grouDd,  I  think  this  objection  cahnot  pre-  new  tork^ 
vail.  The  right  to  dower,  until  it  is  legaUy  assigned,  is  a  ^^^  ^^^ 
right  resting  in  action  only.  The  widow  may  release  her  Cox 
claim,  but  she  cannot  invest  another  person  with  the  right  j«g^. 
to  maintain  an  action  for  it.  (1  Cruise's  D^«  169,  s.  2.  17 
John.  168.  SN)  John.  413.)  It  seems  to  me  of  necessity  to 
follow,  that  the  award  operates  as  an  actual  extinguishnient 
of  the  right  resting  in  action,  when  it  declares  that  the  actloa 
itself  shall  not  be  prosecuted,  and  thai  the  money  is  in  lieu 
of  the  claim.  I  do  not  perceive  that  the  award  is  void  for 
nncertainty.  It  is  explicit  as  to  the  payment  of  the  nx>ney^ 
As  to  the  seciuity  intended  to  ensure  the  regular  yearly  pay* 
ments,  there  is  some  obscurity ;  yet  it  is  sufficiently  plain 
to  show  what  the  arbitrators  intended  die  demandant  should 
lely  on.  They  considered  the  money  retained  by  the  da-» 
fendants  as  constituting  her  security.  Whether  that  was 
adequate,  or  whether  it  could,  in  fact,  be  resorted  to  by  the  de- 
mandant, in  case  of  a  default,  is  not  the  question.  If  they 
misjudged  on  this  point,  it  cannot  affect  the  award.  It  was 
submitted  to  them  to  point  out  the  security,  in  their  judg- 
ment, deemed  sufficient.  This  has  been  done ;  and  the  de- 
mandant cannot  now  object  to  it. 

it  is  also  urged,  that  the  award  is  void,  because  it  purports 
to  bind  persons  stmngers  to  the  submission.  It  is  undoubt* 
edly  void  so  far  as  it  requires  the  defendants  to  pay ;  but 
granting  this,  it  does  not  affect  its  validity  as  to  Alexander 
Ck>x.    The  award  is,  that  Cox,  or  one  of  the  defendants,  or  , 

either  of  them,  shall  pay.  It  is  within  the  rule  recognized 
in  Martin  and  others  v.  Williams.  ] 

.  it  is  also  objected,  that  the  arbitrators  had  no  power  to 
award  as  to  costs.  If  that  be  granted,  it  cannot  affect  the 
residue  of  the  award ;  for  it  is  not  connected  with,  but  a  dis- 
tinct  question  from  the  one,  whether  the  right  of  dower  is 
barred.  It  may,  too,  be  rejected  as  surplusage ;  for  the  sub- 
mission provides,  that  Alexander  Cox  shall  pay  all  costs. 
It  was  evidently  not  intended  that  the  costs  should  be  under 
the  control  of  the  arlntrators.  If,  however,  nothing  had 
been  said  respecting  costs  in  the  submission,  it  was  a  power 
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MEW  YORK,  necessarily  incident  to  the  authority  of  the  arbttratom.    I( 
— !!:.l^  was  so  decided  in  Stratig  v.  Ferguson,  (14  John.  161.) 

Every  valid  award  must  be  final,  so  as  to  put  an  end  to 
future  litigation.  Here  it  is  provided,  that  on  the  neglect  or 
refusal  to  pay,  the  demandant  may  enter,  as  if  the  award 
had  never  existed.  This  provision  is  clearly  bad.  The  first 
part  of  the  award  is  final,  for  it  awards  the  sum  of  money 
lo  be  paid,  and  describes  the  security  for  performance.  The 
latter  part  is  repugnant  to  the  former,  and  must  be  rejected ; 
but  the  former  part  is  valid.  The  rule  is,  that  when  there 
is  any  contradiction  in  the  wording  of  an  award,  so  that  one 
part  is  irreconcileable  with  another,  the  first  part  shall  pre- 
vail and  the  latter  be  rejected.  (3  Bulst.  62.  Pop.  15,  16. 
Caldwell,  130.  Kyd,  216,  217.)  On  the  whole,  I  am  of 
opinion  that  judgment  on  the  demurrer  be  entered  for  the 
defendants. 


Judgment  for  the  tenants. 


Ck)RN£LL  against  Lamb. 


Then  «r«  Tbe  first  count  was  trover  for  certain  goods  and  chattels 
wST^Sr^t  ^^  *®  plaintiff,  which  the  defendant  had  distrained  and  sold 
nmoe,  rant  for  rent,  claimed  by  him  to  be  due  from  the  the  plaintiff: 
mt^'  Mck.  The  second  count  was  in  case,  upon  the  9th  section  of  the  "  act 
Zy^iMiK!!?^  concerning  distresses,  rents  and  the  renewal  of  leaaes,"  pass- 

betwMB  UMm. 

For  a  rent  Mrtice,  the  landlord  may  diotraiB  of  eominon  right ;  bat  for  a  rent  diarge  osly 
fai  riitae  of  a  cImim  of  diftroM.  He  cannot  distrain  for  a  rent  seek,  for  the  ■tatnto*  4  Gea 
9,  eh.  S8»  which  givet  distreas  for  all  renU,  has  not  been  enated  in  this  state. 

Fealty  is  not«'  fai  fact,  due  upon  any  tenure  in  this  state.  It  is  altogeUier  fictitioua.  It  is 
retained  by  statute  as  to  lands  holden  in  socage,  and  abolished  as  to  all  grants  made  direeCly 
from  the  state ;  (1  R.  L.  70  ;)  bat  the  right  to  distrain  is  not  impaired  by  the  slatat*.  It 
remains  as  at  common  law,  by  which  feaky  was  inddent  to  every  tenure,  and  the  right  of 
distreas  incident  to  fealty  ;  and  eren  if  the  latter  be  taken  away,  yet,  where  it  woold  hare 
existed  at  eommoB  law,  distreas  may  be  made. 

8o  that  a  disfms  may  in  all  cases  be  made  upon  a  lease  by  parol,  which  would  be  Tulidby 
the  statute  of  frauds,  where  the  lessor  retains  the  rerernon. 

Semkk,  fealty  is  no  longer  necessary  to  support  the  right  to  distrain. 

Tbe  wnmnn  law  right  of  distress  was  not  intended  to  be  abolished,  but  to  be  preaerrwl  ia 
M  fBioe,  fay  the  act  ooneeming  distresses,  roots  and  the  renewal  of  leasee.     (1  ML  I«.  <04.) 
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ed  April  5, 1813,  (sess.  37,  ch.  63j  1  R  L.  435,)  for  distrain-  urEWYORK, 
ing  when  no  rent  was  due,  and  claiming  double  damages.  May,  1634.^ 
Plea,  the  general  issue.  Gomeii 

The  cause  was  tried  at  the  Saratoga  circuit,  May  28thj        h^^ 
1822,  before  his  honor  (the  late)  Mr.  Justice  Yates. 

At  the  trial,  the  counsel  agreed  that  the  property  men^ 
tioued  in  the  declaration,,  was  taken  by  the  defendant  from 
the  plaintiff,  on  the  1st  day  of  May,  1820,  by  William  Prime, 
bailiff  of  the  defendant^  under  a  warrant  df  distress,  executed 
by  the  defendant,  and  pursuant  to  his  directions,  for  120 
dollars,  for  4  years  and  11  months  rent,  claimed  to  be  due 
and  unpaid  from  the  plaintiff  to  him ;  that  the  property  was 
regularly  advertised  and  sold  for  30  dollars,  piursuant  to  the 
5th  section  of  the  act ;  and  the  only  question  made,  was 
upon  the  defendant's  right  to  distrain^ 

It  appeared  that  the  lease  was  by  parol,  and  that  the 
plaintiff  and  defendant  having,  on  settlement,  struck  the 
balance  of  rent,  the  plaintiff,  by  an  instrument  under  seal, 
had  covenanted  to  pay  the  defendant  the  balance  thus  foimd 
due,  for  which  he  afterwards  distrained ;  that  the  defendant 
had  brought  his  action,  for  use  and  occupation,  in  the  Com'^ 
mon  Pleas  of  Saratoga,  for  the  balance  over  and  aboVe  what 
was  paid  by  the  distress,  and  recovered,  upon  which  the 
covenant  was  cancelled. 

Upon  this  evidence,  a  verdict  was  taken  for  the  plaintiff^ 
for  123  dollars,  subject  to  the  opinion  of  this  Court,  upon  a 
case  containing  the  above  facti^. 

iK  G.  Huntington,  fbt  the  ptaintiflf,  inade  the  following 
points :  1.  That  a  man  cannot  distrain  tipon  a  lease  by 
parol.  2.  That  the  covenant  merged  the  claim  for  rent 
3.  That  it  did  ndt  appear  that  the  defendant  had  any  revei'- 
sionary  interest. 

He  said  there  ^ere  three  kinds  of  rent  kn<5wn  at  the  <Joiri- 
mon  law,  in  reference  to  the  reinedy  by  distress ;   I'ent  ser-  ^^ 

vice,  rent  charge,  and  rent  seck.^a)    Rent  Service  had  some  23, 33.  lSK 
corporal  service  incident  to  it,  as,  at  least,  fealty ;    and  for  ^     «  ^* 
this  only,  could  the  person  to  whom  rent  was  due,  distnud,  j  ctiiiM  Dig. 
without  reserving  a  right  of  distress  by  the  contract  granting  307,  ■.  e. 

Vol.  n.  83 
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jnew  YORK,  the  rent.(6)     This  rent  service,  is  a  creatare  of  the  feudal 

May,  1824.    sygtem,(c)  and  for  it,  when  in  arrear,  the  landlord  conld  al- 

Corneli       ways  distrain  of  common  right.(c{)    The  feudal  system  with 

jj[^j^        all  its  appendages,  is  completely  abolished  by  our  statute 

concerning  (enures  ;(e)  and  it  follows,  that  there  can  be  no 

ijtL^  ^^2^  ^^^'^  thing  as  rent  service  created  since  the  passage  of  the 

1  Barn.  J.  425.  act,  but  only  a  rent  charge,  which  is  so  called,  because  a 

(d)  Ibid       ^^^  ^^  distrain  is  expressly  reserved.    The  right  to  distrain 

(«)  1  ^  I^  in  such  case,  is  by  virtue  of  the  agreement,  and  not  at 

(/)  2   Bi.  common  law.(/)    Without  such  agreement,  it  would  be 

^7  ^i^^3  '^"^  s^t-CS")    Hence  the  landlord  could  not,  in  this  case, 

CnuM's    Dij(.  distrain  at  common  law,  because  his  rent  was  seek  ;    and 

308       ■•      8 

Woodf.  L.  &  the  law  stood  thus  in  England  till  the  Stat.  4  Geo.  2,  c.  28, 
T.  152,  Brad-  g.  5^(A)  which  authorizes  the  landlord  to  distrain  in  all  cases 
'(g)  2  Bi.  for  rent  arrear.  We  have  no  such  statute  in  this  state.  Our 
b **'23^ Dtt^e!  8tatute(t)  grants  no  remedy  by  distress,  in  cases  where  it 
217,  218.  was  not  given  by  the  common  law,  but  only  points  out  the 
T.  52.  3  numner  in  which  distresses  shall  be  treated  and  disposed  o^ 
SS"***  ^^*  when  lawfully  taken.  It  is  merely  a  transcript  of  the  2  W. 
Born.  J.  425.  &  M.  c.  5,  s.  2,(^')  which  was  passed  long  before  the  sta- 
35^^^(x^oo.*^2  ^^®  enlarging  the  right  to  distrain,  and  there  can  be  no  pre- 
BL  Com.  43.  tence  that  it  would  have  this  effect.  The  books  refer  to  the 
L.  &  T.  380. 3  statute  of  Geo.  2,  alone,  as  giving  the  right  to  distrain  for  a 
Sr*\«  ^^-  rent  seek. 

330,  N.  72. 

435,  B.  5.  £.  Cowen,  contra,  said  it  is  true  that  the  feudal  system, 

22?^  ^Vo^'  ^^^  '^^  appendages,  were  abolished  by  the  statute  cited,  but 

L.  &T.  399.    the  tenure  of  free  and  common  socage  was  expressly,  by 

.      P  .    the  same  act,  made  the  tenure  of  the  state.    All  tenures 

71,  t.  4.  were  turned  into  3ocage,{k)  with  its  common  law  incidents, 

one  of  which  is  fealty.    Socage  tenure  has  nothing  to  do 

with  the  feudal  system ;  this  was  a  military  establishment. 

The  services  in  relation  to  tenure  in  socage,  were  entirely 

..V   T ...       different  from  those  which  were  due  to  the  feudal  landlord. 
(1)   Litt  ■. 

I9i.  Fealty  is  incident  to  every  tenure  except  frankalmaign,{l) 

_   , .     and  was  of  course  retained  in  our  system  with  socage  te- 
(m) Co. litt  ,   .    .  ,,    ^  -^        .  ,    **    ^ 

134, «.  id.  93,  nures.    It  is  inseparable  from  every  reversion  on  a  lease  for 

•",     j^  g^  life  or  years  ;(m)  and  whenever  a  tenant  holds  ofhis  lord  at  a 

K  rent,  it  is  service,  as  fealty  at  the  least.(n)  Fealty,  is  of  itself, 
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«  service,  and  gives  character  to  the  rent :  for  wherever  fealty  new  york, 
is,  distress  is  inseparably  incident  to  it.(o)    Whatever  the    ^*y»  ^^^' 
rent  may  be  payable  in,  by  tlie  contract,  fealty  follows  of       Cornell 
course,  if  there  be  a  reversion,  and  turns  it  into  a  rent  ser-       Ut^h. 
vice,  for  which  distress  lies ;  for,  according  to  the  admis- 
sion on  the  other  side,  the  lord  may  distrain  of  common  right,  ^  ^^       ^^^' 
for  a  rent  service.    We  then  claim  the  right  to  distrain  at 
common  law.    We  claim  this  right  as  incident  to  the  tenure 
of  free  and  conunon  soccige.    We  do  not  ask  the  aid  of  the 
4  Geo.  2,  c.  28,  s.  6,  which  we  agree  has  not  been  enacted 
in  this  state,  and  we  cannot,  therefore,  distrain  for  a  rent 
seek ;  but  we  have  a  right  to  distrain  upon  the  plaintiff  as 
upon  our  tenant,  by  fealty  and  certain  rent.    It  is  true  that 
fealty  is  generally  exploded  in  practice  between  landlord  and 
tenant,  both  in  England  and  in  this  countr}^    With  us,  it 
is  the  merest  fiction ;  but  still  it  exists  in  contemplation  of 
law,  for  the  purpose  of  upholding  other  rights.     It  is  ex- 
pressly mentioned  in  our  statute  of  tenures,  with  a  view  to 
those  rights.    In  all  cases,  except  in  that  of  an  absolute 
grant  from  the  state,  since  the  20th  Feb.  1787,(p)  our  lands     (p)  i  H.  L. 
are  holden  in  socage.    And  of  lands  demised  by  the  state     '  * 
since  that  time,  to  their  tenants,  or  where  the  absolute  gran- 
tee underlets,  so  that  the  relation  of  landlord  and  tenant  is 
created,  the  holding  is  still  in  free  and  common  socage^  to    * 
which  distress  is  incident  of  common  right.    This  is  so,  be- 
cause there  is  a  reversion  to  which  fealty  is  incident,(9)  and     {a)  Co.  Lht 
the  right  of  distress  follows  fealty,(r)  which  makes  a  rent  ser-  ^  TJ^^ii^ili 
vice.    The  common  law,  therefore,  is  not  changed  by  the  a,  h, 
statute.    It  is  left  to  its  full  force,  and  is  the  only  basis  on 
which  the  right  to  distrain,  in  this  state,  rests.    It  is  neither 
enlarged  nor  diminished  by  any  statutory  provision.  In  only 
one  case  are  our  tenures  allodial,  and  that  is,  where  the  grant     (•)  i  ^  ^ 
is  absolute  from  the  state,  and  made  since  the  statute  of     \t)  Smith  v. 

tenures  was  passed.(*)  ^o^njJh, 

This  lease,  then,  though  by  parol,  being  good  within  the  v.    SmUh   l 
statute  of  frauds,  entitles  the  landlord  to  distrain.    That  he  ^iV smUk  5. 
may  distrain  upon  a  parol  lease,  is  virtually  decided  by  seve-  ^Jll^f,    ?^ 
ral  cases  in  this  country.(/)    That  it  might  be  done  in  Eng-  443. 
land,  at  the  commcm  law,  is  well  settled  ;(m)  and  indeed,  not  ^^^  Bndby, 


^  CASES  m  THE  SUPREMiS  OOtTftT 

KEWYORK,  denied  on  the  other  side.    The  same  common  law  right  k 
May,  1284.    reserved  to  us,  by  the  constitution. 

Cornell 

j,,^  WooDwoRxn,  J.    The  principal  question  in  this  cause  18^ 

whether  a  landlord  can  distrain  for  rent,  without  reserving 
a  special  power  of  distress.  At  the  common  law,  there  were 
three  kinds  of  rent ;  rent  service,  rent  charge,  and  rent  seek. 
The  first  is,  where  the  tenant  holds  his  land  by  fealty  and 
certain  rent,  or  by  rendering  services,  as  ploughing  the  land, 
shearing  the  sheep  and  the  like ;  for  these  the  lord  might 
distrain  of  common  right,  provided  he  had  in  himself  the 
reversion,  and  the  service  be  certain,  or  capable  of  being 
reduced  to  certainty,  so  that  upon  the  avowry,  he  might  be 
able  to  ascertain  and  recover  damages  for  non-pevformanee. 
(Cok.  Litt.  96,  a.  2  Orui.  307.  tit.  28,  ch,  1,  sec.  6.  2  Black. 
42.  10  John.  92.)  The  right  of  distress  was  inseparably  in- 
cident, as  long  as  the  rent  was  payable  to  the  lord,  who  was 
entitled  to  the  fealty.  To  every  tenure,  fealty  is  incident,  so 
long  as  the  tenure  remains.  (Cok.  Lit.  93,  a.  S  Oruise,  tit 
28,  ch.  1,  sec.  6.) 

But  a  right  of  distress  was  not  incident  to  a  rent  chaige^ 
because  there  was  no  future  interest  or  reversion,  and  no 
fealty  was  annexed  to  such  grant ;  the  land  became  charge- 
able by  virtue  of  a  clause  authorizing  a  distress.  (2  Cruise^ 
308.    2  Black.  42.) 

In  England,  the  same  remedy  is  extended  to  all  rents 
alike,  by  the  statute,  4  Geo.  2,  ch.  28,  which  has,  in  effect, 
abolished  all  material  distinction  between  them.  This  sta- 
tute has  not  been  enacted  in  this  state.  Our  act  concerning 
distresses,  (1  R.  L.  434,)  contains  the  provisions  of  a  num- 
ber of  British  statutes,  regulating  the  proceedings  by  way  of 
distress,  but  not  expressly  defining  what  shall  constitute  a 
right  to  distrain ;  it  would,  therefore,  seem,  that  where  th«fe 
is  not  a  clause  of  distress,  the  landlord's  right  to  this  remedy 
cannot  be  more  extensive  than  that  given  by  the  common 
law,  which  is  limited  to  rent  service.  It  is  contended  that 
the  right  to  distrain  is  founded  on  the  right  of  the  landlord 
to  demand  fealty,  and  cannot  be  supported  merely  by  show- 
ing a  reversionary  interest.    This  was  undoubtedly  the  com* 
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mon  law  in  England,  before  the  statute  of  4  Geo.  2,  but  that  new  YORit, 
statute,  in  eflfect,  merged  all  preceding  remedies,  by  allow-  ^*y*  ^^^ 
ing  a  distress  to  be  taken  for  any  kind  of  rent  in  arrear.  Cornell 
(yToodfall,  305.)  It  is  admitted  that  fealty  is  not,  in  fact,  Lunb. 
due  on  any  tenure  in  this  state ;  it  is  altogether  fictitious. 
The  act  concerning  tenures  (1  R.  L.  70)  declares,  that  all 
tenures  held  at  any  time  before  the  4th  July,  1776,  are  turn- 
ed into  free  and  common  socage j  and  shall  be  discharged 
from  certain  feudal  services,  particularly  enumerated,  and 
that  the  tenure  upon  all  grants  made  by  the  state,  shall  be 
allodial,  and  not  feudal,  and  be  discharged  of  fealty  and  all 
other  services.  The  fifth  section  of  this  act  provides,  how- 
ever,  that  it  shall  not  be  construed  to  take  away  or  discharge 
any  rents  certain,  or  other  services  incident  to  tenure  in 
common  socage,  or  the  fealty  or  distresses  incident  thereto. 
Independent  of  this  section,  I  apprehend  that  the  right  to 
distrain  would  remain  upon  every  demise  for  a  rent  certain, 
where  the  reversionarv  interest  was  in  the  landlord.  At  the 
common  law,  if  fealty  was  due,  and  the  reversion  in  the 
landlord,  he  might  distrain  :  by  the  discharge  of  fealty,  it 
cannot  be  intended  to  take  away  the  remedy  by  distress,  but 
leaves  it  as  the  statute  found  it,  so  that,  thereafter,  it  would 
depend  on  a  rent  certain  and  a  reversionary  interest.  The 
abolition  of  a  feudal  service,  in  case  of  the  tenant,  cannot 
take  away  a  right  previously  existing  in  the  landlord.  It 
seems  to  me,  that  the  plain  inference  to  be  drawn  from  the 
act  is,  that  fealty  was  no  longer  necessary  to  support  the 
right  to  distrain. 

But  if  this  were  questionable,  the  6th  section,  in  my  view, 
secures  the  right,  by  declaring  that  the  fealty  or  distresses  in- 
cident to  rents  or  other  services,  belonging  to  tenure  in  com- 
mon socage,  shall  not  be  taken  away.  If  fealty  be  consider- 
ed necessary  to  support  a  distress,  the  statute  intervenes  and 
declares  that  the  non-existence  shall  not  be  alleged  to  defeat 
the  remedy.  The  act  concerning  distresses,  does  not  ex- 
pressly define  the  cases  in  which  adistress  may  be  lawful :  I 
think  it,  however,  manifest  from  its  provisions,  that  the  com- 
mon law  right  was  not  intended  to  be  abolished,  but  preserv- 
ed in  full  force.    The  6th  section  declares,  that  it  shall  be 
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If Bw  YORK,  lawful  for  any  person  having  rent  in  arrear,  upon  any  de^ 
*^'  ^^^^    mije,  lease  or  contract,  to  seize  sheares  of  corn,  hay,  &c^ 
CoraeU       for,  and  in  the  nature  of  a  distress.    By  the  13th  section,  the 
Lviib^       landlord  is  authorized  to  seize  the  goods  of  a  lessee  for  life^ 
or  term  of  years,  where  the  goods  are  removed  from  the  de- 
mised premises,  leaving  the  rent  unpaid.    By  the  17th  sec- 
tion, it  is  declared  to  be  lawful  for  any  person,  having  any 
rent  in  arrear,  upon  a  lease  for  life,  or  years,  or  at  will,  end- 
ed or  determined,  to  distrain  for  such  arrears  after  the  det»- 
mination  of  the  lease,  in  the  same  manner  as  he  might  liave 
done  if  the  lea.se  had  not  been  ended.    It  will  be  perceived 
that  nothing  is  said  about  the  clause  of  distress ;  the  remedy 
is  absolutely  given,  if  there  is  rent  in  arrear.    In  all  these 
cases,  there  was  a  reversionary  interest  in  the  landloid.  The 
statute  evidently  supposes  a  right  to  distrain  before  the  ter* 
mination  of  the  lease,  by  allowing  it  after  the  lease  is  deter- 
mined.   The  defendant,  then,  had  the  power  of  distress, 
which  was  a  concurrent  remedy.    The  acceptance  of  the 
sealed  note  was  not  an  extinguishment  of  the  rent,  as  was 
decided  between  these  parties.    (20  John.  407.)    The  case 
states,  that  the  defendant  admitted  he  had  distrained  for  4 
jtBis  and  11  months  rent  due  him,  at  the  time  of  such  dis- 
tress, including  tlie  amount  specified  in  the  writing  sealed. 
This  admission  was  not  objected  to ;  it  must  be  presumed 
to  have  been  inserted  as  evidence ;  and  if  so^  it  is  pxxwf  diat 
the  rent  was  due. 

But  it  is  contended,  that  it  does  nota^qpear  the  defendanl 
had  the  reversionary  interest  in  him.  No  questioD  of  this 
kind  appears  U>  have  been  raised  at  the  trial ;  there  is  no 
express  evidence  of  a  reversionary  interest,  but  it  may  well 
be  presumed  to  exist ;  (or  it  is  admitted  in  the  case,  that  the 
defendant  recovered  a  judgment  in  an  action  for  oaeand  oc- 
cupatioQi  in  the  Court  of  Coounon  Pleas,  for  the  rent  now 
sought  to  be  recovered  by  way  of  distress.  This  judgment 
was  affirmed  in  the  Supreme  Court  (20  John.  407.)  It  is 
settled,  that,  at  the  common  law.  assumpsit  woaid  not  lie  far 
lent:  it  was  recoveraUeonly  by  actiooof  ddit :  thesttttss 
gave  the  action  far  use  and  oocupatioo,  for  the  purpnsg  «f 
obnatingsomeof  the  difficulties  that  migbt  occur  mihaie* 
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eovery  of  rents  Where  the  demises  are  not  by  deed.    The  newyork, 
kgal  presumption  is,  that  the  demise,  in  this  case,  was  not       *^* 
by  deed  ;  had  it  been,  the  party  would  not  be  entitled  to       Cornell 
recover.    It  is  also  weU  settled,  that  no  estate  of  freehold,       Lm^ 
for  life  or  in  fee,  can  pass  by  an  instrument  in  writing  not 
under  seal.    (12  John.  73.)    It  follows,  then,  that  the  defend- 
ant, when  he  distrained,  had  the  reversionary  interest,  and 
is,  therefore,  entitled  to  judgment. 

Savage,  Ch.  J.  The  main  point  is,  whether  the  defend- 
ant had  a  right  to  distrain  for  the  rent  due  him.  If  this  is 
not  a  case  in  which  the  landlord  had  a  right  to  distrain 
then  the  sealed  note  was  an  extinguishment  of  the  rent,  and, 
of  course,  the  defendant  is  liable  to  this  action. 

At  common  law,  there  were  three  kinds  of  rent : 

1.  Rent  service,  so  called,  because  it  had  some  corporal 
service  incident  to  it,  at  least  fealty,  or  the  feudal  oath  of 
fidelity.  Where  fealty  is  due,  therefore,  with  a  pecuniary 
rent,  and  the  landlord  has  the  reversionary  interest  in  the 
demised  premises,  then  the  landlord  has,  by  the  comm  law, 
a  right  to  distrain  without  any  power  in  the  lease. 

2.  Rent  chaise,  is  a  rent  reserved  where  the  landlord  has 
no  reversionary  interest  He  would  have,  for  such  rent,  no 
right  to  distrain,  unless  the  power  be  contained  in  the  lease. 

3.  Rent  seek,  is  the  same  as  rent  charge,  except  that 
there  is  no  right  to  distrain  reserved.  By  statute  of  4  Geo. 
2,  ch.  28,  thd  right  of  distress  is  given  in  the  two  last  kinds 
of  rent ;  but,  independent  of  that  statute,  the  right  of  dis- 
training existed  when  the  landlord  was  entitled  to  the  re- 
version and  to  fealty. 

By  our  old  constitution,  such  parts  of  the  common  law 
and  of  the  statute  law  of  England,  and  such  acts  of  the  co- 
k>ny  as  together  formed  the  law  of  the  colony,  on  the  19th 
day  of  April,  1775,  are  declared  to  be  the  law  of  the  state. 
By  our  statute  concerning  tenures,  (1  R.  L.  71,)  all  tenures 
of  any  estate  of  inheritance  at  the  common  law,  are  declared 
to  be  tunied  into  free  and  common  socage  ;  and  by  the  com* 
mon  law,  fealty  is  incident  to  this  tenure.  In  all  cases,  there- 
fore, where  the  tenure  in  this  state  is  not  allodial,  and  where 
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VEw  YORK,  the  landlord  is  entitled  to  the  reversion  and  to  a  rent,  be  vr 
M«y,  lea-t    authorized  to  distrain  for  such  rent,  without  any  authority 
tor  that  purpose  in  the  lease  or  contract. 

The  defendant  having,  then,  as  is  fairly  inferrable,  the  re- 
versionary interest,  he  had  a  right  to  distrain,  and  the  note 
was  no  extinguishment  of  the  rent  In  my  opinion,  there* 
fore,  judgment  must  be  rendered  for  the  defendant 


Sehoyler 

V. 

Leggelt 


SUTHERLAND;  J.  coucurred  in  the  result  of  these  opinions. 

Judgment  for  the  defendant 


ScfiuYL^R  against  Legge1*T4 

AlMMf  tnay  Replevin  for  one  span  of  horses  and  a  pleasure  waggon. 
itpuoidemiM!  Avowry  for  rentarrear. 

he  haTinf  Um      The  cause  was  tried  at  the  Saratoga  circuit,  May  28th, 
Without  '  any  1822,  before  his  honor  (the  late)  Mr.  Justice  Yates, 
ftpecial  afrc«.      Qj^  ^Jj^  ^j^^i  ^j^^  plaintiflf  introduced  and  read  in  evidence, 

«riDg  him  to  a  Stipulation  signed  by  the  attorneys  of  both  parties,  as  fol* 
Tb?  a  parol  ^^^^  *  "  ^^  ^^  hereby  stipulate  and  agree  to  admit,  ou  the 
demise  for  7  trial  of  this  cause^  that  William  Griffeth  took  the  property  of 
by  the  tutate  the  plaintiff,  mentioned  in  the  plaintiff's  declaration  in  this 
oi  franda,  yet  ^^use*  OU  the  day  and  at  the  place  therein  stated,  as  the 

It  ennvBi  at  a  '  '  ' 

tenancy  from  agent  and  bailiff  of  the  defendant  in  this  cause,  by  virtue  of 
thete^anTen^  ^  Warrant  of  distress  delivered  to  him  by  the  defendant,  for 
ter  and  hold  jg  months  rent  claimed  to  be  in  arrear  and  due  to  him,  from 

under  it ;  and  ' 

H  will  regu-  the  plaintiff,  and  that  the  proceedings  in  making  the  distress 
crf^betenuicy  ^^^^  perfectly  regular  and  legal,  provided  the  said  defend- 
in  other  res-  aut  had  Q  right  to  distrain ;  and  that  the  said  plaintiff  replev- 
rent,  the"*Ume  ^  ^he  said  property,  before  it  was  removed  from  the  premi- 
of  year  when  ggg  qu  which  the  said  distress  is  alleged  by  the  defendant's 

the        tenant  "         ' 

muft  quit,  dtc 

Whether,  whefe  the  landlord  executed  a  lease  for  7  yean,  and  left  it  with  a  depoaitaiy 
appointed  by  tha  leatee,  for  him  to  execate  on  hia  part,  which  he  agreed  to  do,  bat  nefleolad ; 
and  yet  took  poaaeaiion  of  the  premisea  and  held  them  more  than  a  year,  the  laadlotd  may 
cooiidflr  the  lease  aa  executed  by  the  tenant,  and  distrain  under  it    Qumre. 
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avowry  to  have  been  made,  and  wilhin  five  days  frbm  the  new  torh^ 
notice  of  the  same,  which  notice  is  also  admitted  to  have    M^y>  ^^^ 
been  regular,  and  according  to  the  directions  of  the  act  in      Schuyler 
such  case  made  and  provided. — Dated  October  17th,  1821.        Leggeti 

CMorge  Palmer,  Esq^  a  witness  oil  the  part  of  the  plain- 
tiff)  testified)  that  he,  as  the  agent  of  the  defendant^  had  the 
chatge  of  a  house  and  lot  situate  in  the  town  of  Stillwater^ 
and  county  of  Saratoga,  (the  premises  mentioned  in  the 
avowry,)  belonging  to  the  defendant ;  that  the  plaintiff  held 
and  occupied  the  premises,  as  tenant,  from  year  to  year,  (of 
the  defendant,)  for  several  years  previous  to  the  drawing 
of  the  lease)  as  hereinafter  mentioned,  at  a  rent  of  140  dol- 
lars ;  that  in  the  spring  of  the  year  1817,  it  was  agreed  bcf- 
tween  the  plaintiff' and  the  defendant^  that  the  wimess  should 
draw  a  lease  from  the  defendant  to  the  plaintiff)  of  the  pire- 
mises,  for  the  term  of  seven  years,  at  a  rent  of  100  dollars 
per  annum^  payable  half  yearly,  with  piovision  therein,  for 
making  certain  repairs,  which  lease  was  accordingly  drawn 
by  the  witness,  under  the  direction  of  both  parties^  with  a 
counterpart ;  that  pursuant  to  a  similar  direction,  and  under- 
standing of  both  parties,  Leggett,  the  defendant,  executed 
both  parts  of  thi^  lease,  in  the  hands  of  the  witness,  and  left 
them,  piusuant  to  the  directions  of  thtf  parties,  with  the  wiU 
ness  to  be  executed  by  Schnylerj  the  jdaintiff*;  that  Schuy^ 
ler  neglected  formally  to  execute  the  lease,  by  either  signing 
and  sealing,  or  delivering  it,  but  left  it  lying  in  the  witness' 
hands,  with  the  ex  parte  execution  of  Leggett,  without  ob- 
jection or  question  of  its  validity,  and  continued  the  occupier 
tion  and  use  of  the  premises,  as  he  had  done  before  the 
agreement,  for  more  than  a  year  and  a  half  from  the  com* 
mencement  of  the  term  mentioned  in  the  lease. 

The  counsel  for  the  defendant  produced  the  lease  in  evi* 
dence,  and  contended  that  the  plaintiff*  Was  entitled  to  a  ver- 
dict, and  that  Leggett  had  no  right  to  distrain  for  rent :  Ist. 
Because  there  was  no  demise  by  Leggett  to  Schilyler,  either 
implied  or  expressed*  2d.  If  there  was  a  demise,  it  was  by 
parol,  for  seven  years,  and,  therefore,'  void  by  the  statute  of 
frauds  and  perjuries.  3d.  Because  Leggett  cotild  not  di^ 
train  for  rent  under  a  parol  demise^ 
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KVWTORK,      His  honor  the  Judge  overruled  theae  objections,  and  di<« 
May,  1824    y^^j^g^j  ^jj^  j^y  iq  fin^  foj  the  defendant,  who  found  accord* 

Sehnyler        inglv. 

V. 

Leggett 

S.  O.  Huntingtofi,  for  the  defendant,  now  moved  for  a 

new  trial.    He  insisted  that  if  the  last  agreement  was  not  a 

leasing  of  the  premises,  there  was  no  rent  due  for  which 

Leggett  could  distrain.    If,  under  an  agreement  for  a  lease 

at  a  certain  rent,  the  tenant  is  let  into  possession  before  the 

lease  is  executed,  the  lessor  cannot  distrain  for  rent  during 

the  first  year ;  for  there  is  no  demise  expressed  or  impli- 

(a)  Megan  Y.  ed.(a)    An  agreement  to  let  will  not  operate  as  a  lease,  if  a 

TmunT*'  14a  ^^^^  executory  act  was  in  view*(ft)    The  old  letting  was 

Heamv,  Tom-  at  end  by  the  last  agreement.    The  cases  in  which  the  ten- 

t!'  C.    192!  ^^^  h^  t^^^  considered  as  being  in  imder  the  terms  of  an 

^rowne      ▼.  ^j^  lease,  where  he  holds  over  after  his  term  has  expired,(c) 

Ves.     '  413.  are  those  in  whicH  no  new  contract  was  entered  into.   The 

^'Vifohn!  ^^^  ^®*^^  ^^^  difiFers  in  terms  from  the  old. 

K«p.  4€. Again :  this  was  a  demise  for  seven  years,  by  parol,  and 

T.  Wmer^u  vold,  therefore,  by  the  statute  of  frauds. 

Tm.413. 
(e)    Woodt 

L.  &  T.  30,  [The  counsel  also  raised  the  objection,  that  the  lease  be- 
ing  by  parol,  and  containing  no  clause  of  distress,  the  defen- 
dant for  that  reason,  had  no  right  to  distrain,  upon  which  the 
arguments  were  the  same  as  in  the  next  preceding  cause.] 

E.  Caweuj  contra,  relied  upon  the  cose  of  MLeish  ▼. 
{i)  Cowp.  Tate,{d)  as  in  point  for  the  defendant.  There  the  Court 
'  gave  effect  to  an  unexecuted  lease  for  nine  years,  on  the 
ground  that  the  lessee  had  held  under  it,  and  the  landlord 
expressed  a  willingness  to  execute  it ;  but  the  tenant  declin* 
ed.  An  avowry  was  sustained  upon  a  mere  draft  of  a  lease 
not  executed  by  either  party.  The  present  is  certainly  a 
much  stronger  case  for  the  avowant.  In  Hagan  v.  Johnson^ 
cited  from  2  Taunton,  which  was  the  case  of  a  holding  under 
an  executory  agreement  to  execute  a  lease,  the  landlord  dis- 
trained before  the  year  had  pasefd.  There  could,  there<> 
fore,  be  no  tenancy  from  year  to  year,  which  plainly  exists 
in  this  case.  Here  has  been  more  than  a  year's  holding  on* 
der  the  new  lease.    If  this  was  void,  either  by  the  statute  of 
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frauds,  or  because  it  was  never  executed,  then  comes  the  kewyork, 
holding  over  under  the  old  lease.    Upon  one  or  the  other  of        ^^*  ^ 
these  grounds,  the  plaintiff  was  a  tenant  from  year  to  year,       Schuyler 
at  the  rent  talked  of  between  the  parties.    The  agreement      Leggett 
and  draft  of  the  lease  will,  at  least,  amount  to  an  admission 
that  the  premises  were  worth  the  sum  mentioned  in  the 
lease,  and  a  promise  to  pay  that  sum.    Tliis  would  be  a 
parol  lease,  under  which  the  defendant  might  distrain. 

Curia^  per  Savage,  Ch.  J.  The  cases  cited  by  the  plain- 
tiff's  counsel  show,  that  to  entitle  the  landlord  to  distrain, 
there  must  be  a  letting,  and  an  agreement  to  pay  rent — that 
an  occupancy  under  an  agreement  for  a  lease  at  a  future 
time  is  not  sufficient.  The  facts  in  this  case  show  an  oc- 
cupancy, in  the  first  instance,  under  a  parol  demise  from 
year  to  year.  When  the  new  arrangement  was  made,  a 
parol  agreement  must  have  preceded  the  directions  to  Mr. 
Palmer  to  draw  the  lease.  Though  this  lease  was  never,  in 
fact,  executed  by  Schuyler,  yet  his  occupancy  was  either 
under  this  lease,  or  the  parol  agreement,  in  pursuance  of 
which  the  directions  were  given  for  the  lease.  In  either 
case,  there  was  a  letting  by  Leggett  to  Schuyler,  and  an  ag- 
reement by  Schuyler  to  pay  the  rent.  If  the  occupancy  has 
been  under  the  lease,  then,  having  accepted  possession  under 
it,  he  takes  the  estate  subject  to  the  covenants  and  the  coa« 
ditions  contained  in  it.  In  that  case  his  liability  exists,  and 
also  the  landlord's  right  to  distrain.  If  the  occupancy  has 
been  under  the  parol  agreement,  then  he  has  held  under  a 
parol  demise  for  seven  years ;  which,  though  it  is  void  as  a 
lease  for  the  term,  yet  it  enures  as  a  tenancy  from  year  to 
year,  {Clayton  v.  Blakey^  8  T.  R.  3,)  and  must  regulate 
the  terms  on  which  the  tenancy  subsists  in  other  respects ; 
as  the  rent,  the  time  of  the  year  when  the  tenant  must  quit, 
&c.  {Doe  V.  Bell,  6  T.  R.  471.  Roberts  on  Frauds,  244, 
6,  6.)  Rent  being  due  by  the  terms  of  the  parol  demise,  the 
landlord's  right  to  distrain  was  perfect ;  and  the  defendant 
was  at  liberty,  under  the  avowry  in  this  case,  to  avail  him- 
self of  either  a  parol  or  written  lease.  In  my  opinion,  the 
defendant  must  have  judgment. 

New  trial  denied. 
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If  EW  YOHK, 
May,  1834. 

N.  Y.  Firemen 
Insurance  Ca 

Sinrgea.  TuE   NeW   YoRK  FiREMRN   INSURANCE   CoMPANT 

against  Sturges, 

Diacoaniing  ASSUMPSIT,  against  the  second  endorser  of  a  promissory 
oent^arf/  tal  "^^®J  drawn  by  Peters  &  Harrison,  in  favor  of  Thomas  C. 
king  the  inte-  Butler,  jun.  and  endorsed  by  him  and  the  defendant  The 
▼ance,  m  not  i^^^  was  dated  the  11th  of  January,  1819,  pa3rable  four 
imry.    either  months  after  date,  for  1000  dollars, 

in  bankera  or  '  ' 

otbera.  The  cause  was  tried  before  his  honor  Ambrose  Spencer, 

A  ' 

tkm  havrag'no  '^^®  Chief  Justice,  at  the  Sittings  in  New  York,  Juiie  7th, 

power,  by  the  1821. 
act  of  incorpo* 

ration,  to  dia-  William  M'Neil,  a  witness  on  the  part  of  the  plaintiffs, 
Sot^wati^'fol  P^ved  the  hand-writing  of  the  drawers,  and  of  both  the 
|he  parpoaea  endorsers.  David  Cod  wise,  another  witness  for  the  plain- 
haa  no  right  to  ^^>  proved  demand  of  payment  from  the  drawers,  on  the 
cany  on  the  14th  of  May  1819,  and  notice  of  non-payment  to  the  endor- 

#Moanting. 

\  corporation  haa  no  powera  except  auoh  aa  are  apecially  granted,  and  thoae  that  ara 
naoaMary  to  carry  into  effect  the  powers  fo  granted. 

Tbe  New  York  Firemen  Inaurance  Company  was  incorporated,  for  the  porposea  of  inaor- 
anoa,  in  1810,  and  ia  1818  an  act  waa  passed  continuing  that  company  till  1633,  for  tba 
purpoae  of  dosing  and  wiudin^r  up  their  business.  On  the  30th  of  August,  1817,  O.  4l  H. 
owed  aeveral  debta  to  the  company,  and  B.  owed  another,  for  which  sereral  debta  they  took 
of  B.  a  note  made  by  F.  &>  H*  payable  at  4  months  from  the  said  30th  of  August.  Theaa 
debts  were  all  due  for  premiums  of  insurance.  The  company  made  a  calculation  upon  the 
note,  deducting  ||93  92,  interest  for  the  4  months,  at  7  per  cent,  then  deducted  the  debta, 
and  paid  tha  balance,  which  waa  ||20,  to  B.  When  this  note  became  due,  P.  dt  H.  offiered 
a  new  note  in  renewal,  also  at  4  months,  which  the  company  took,  deducting  as  befeia 
$93  99,  lor  the  interaat,  and  giviqg  their  check  to  P.  dt  H.  for  the  baiai^ce,  and  the  old  noU 
waa  taken  up.  The  second  note  was  renewed  in  like  manner  for  P.  &  H.  from  4  months  to 
4  montha,  till  Jan.  11th,  1819,  when  the  last  note  was  given.  The  discount  taken  wim  tha 
fraction  of  a  cei|t  more  than  the  interest  would  amepnt  to  fur  the  4  monl|)s,  iodudtngr  the  3 
daya  of  grace.  Held,  that  the  company  had  a  right  to  continue  a  debt,  originally  lawful,  m 
thia  nianner ;  that  the  last  note  waa,  therefore,  valid  ;  and  that  it  was  not  uanrioos,  thoogli 
the  intereat  waa  taken  in  advance,  with  auch  a  trifle  beyond  the  interest ;  nor  is  such  a  traiis- 
aotion  forbidden  by  the  act  to  restrain  unincorporated  banking  associations.  (1  R.  L.  S34.) 
It  cannot  properly  be  called  the  the  ^tistiieas  ^  diteounting,  which,  it  tttmt,  waa  alone  m- 
tended  by  the  words,  "  making  discount^,**  in  the  restraining  act 

A  deht  due  to  an  incorporated  company  will  be  preanmod  to  have  been  contfacted  in  tka 
lawful  course  of  business,  until  the  contrary  is  shown. 

Where  a  trifling  ei^cess  is  taken,  on  discounting  a  note,  beyond  the  legal  intereat,  it  w3l 
be  presumed  to  be  by  mistake,  and  not  by  the  adoption  of  an  erroneona  rnla  of  cakmlalioop 
until  the  latter  ^  shown. 

Taking  beyond  the  legal  interest,  by  mistake,  ia  not  usurious ; 

Though,  it  seenu,  it  would  be  otherwise,  where  the  eKceaa  ariaea  from  the  voluntary  ndop* 
tion  of  an  erroneoua  rule  of  calculation. 
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iiers,  on  the  following  day.    The  note  was  then  leadby  the  new  tork, 
plaintiflfs.     William  McNeil,  being  oross-examined  by  the    ^*^'  ^ 
counsel  for  the  defendant,  further  testified,  that  he  was  now,  N.  Y.  Firemoi 
and  had  been  since  the  year  1810,  secretary  of  the  company ;  t. 

that  the  note  was  offered  by  and  discounted  for  Peters  & 
Harrison,  and  a  check  for  the  amount,  deducting  23  dollars 
and  92  cents  for  the  discount,  given  to  them  therefor,  to  ena- 
ble them  to  take  up  their  note  of  a  similar  amount,  which  fell 
due  that  day,  and  of  which  the  plaintiffs  were  the  holders ;  that 
on  the  30th  of  August,  1817,  the  plaintiff  were  the  holders 
of  certain  promissory  notes,  drawn  by  Ogden  &  Harrison, 
and  endorsed  by  Thomas  C.  Butler,  amounting  to  about  600 
dollars  for  premiums  of  insurance ;  wjiich  notes  were,  at 
that  time,  lying  over  due  and  unpaid  ;  that  at  the  same 
time  Thomas  C.  Butler  was  indebted  to  the  plaintiffs  in  an- 
other sum  of  upwards  of  400  dollars,  (the  precise  amount 
the  witness  could  not  tell,)  and  that  on  the  said  30th  of  Au- 
gust, he  offered  a  note  drawn  by  Peters  &,  Harrison,  to  the 
plaintiffs,  for  1000  dollars,  for  discount,  the  prooeeds  to  be 
applied  in  payment  of  the  notes  of  Ogden  &  Harrison, 
which  note  was  payable  at  4  months  from  the  said  30th  of 
August ;  that  the  plaintiffs,  thereupon,  made  a  calculation 
upon  the  note,  and  deducted  therefrom,  in  the  first  place,  23 
dollars  and  92  cents,  being  the  interest  for  the  four  months 
the  note  had  to  run,  calculated  at  the  rate  of  7  per  centum 
per  annum ;  they  then  deducted  the  amount  of  the  notes 
of  Ogden  &  Harrison,  and  of  the  debt  of  Thomas  C.  Butler, 
and  paid  to  Butler  the  balance  of  the  note  in  money,  which 
balance  amounted  to  somewhere  about  20  dollars.  He 
further  stated,  that  when  the  note,  dated  the  30th  of  August, 
fell  due,  Peters  &  Harrison,  the  drawers,  declared  that  it 
was  inconyenient  for  them  to  pay  it,  and  offered  a  new  note 
in  renewal  of  it,  also  at  4  months.  This  new  note  was  then 
taken  by  the  plaintifl^  who  deducted  from  the  face  of  it  23 
dollars  and  92  cents,  for  the  interest,  and  then  gave  their 
check  upon  the  bank  for  the  balance,  with  which  Petera  & 
Harrison  went  to  the  bank  and  took  up  the  old  note.  He 
further  said,  that  the  last  note  was  renewed  in  like  manner, 
for  Peters  &  Harrison,  at  the  expiration  of  every  4  monthly 
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KEW  YORK,  until  the  note  in  question  in  this  cause,  which  was  received 

^^*  by  the  company  from  Peters  &,  Harrison,  in  renewol  of  a 

NjiT.  Firemen  note  for  the  same  amount ;  and  that  after  deducting  23  dol* 

V.  lars  and  92  cents,  for  interest,  a  check  was  given  to  theoQ  for 

^^*"V^      the  balance,  to  enable  them  to  take  up  the  former  note,  and 

the  new  note  was  retained  by  the  plainti£5s. 

Upon  this  testimony,  the  jury  found  a  verdict  for  the  plain- 
tifb,  for  1166  dollars  and  71  cents  damages,  and  6  cents 
costs,  subject  to  the  opinion  of  the  Supreme  Court  upon  the 
case. 

The  cause  was  argued  at  May  term,  1823,  by  Z>.  B.  Og* 
den  4*  S.  Jones,  for  the  plaintiffs,  and  (the  late)  /.  Wells  4* 
7\  A.  Emmet,  for  the  defendant. 

Ogderif  for  the  plaintifls.  I.  The  original  note  was  not 
drawn  for  the  purpose  of  being  discounted,  but  in  payment 
of  a  debt  due  to  the  company,  who,  I  admit,  had  no  power 
to  discount  notes  by  the  act  of  incorporation.  But  they  have, 
like  any  other  individual,  the  right  to  receive  notes  in  pay- 

41,  eh.  16.  ment  or  security  of  debts,  and  in  such  case  to  deduct  the 
usual  discount.  By  the  act  of  18l8,(a)  the  original  compa- 
ny were  dissolved,  and  a  new  one  created,  who  were  consti- 
tuted trustees  to  collect  the  debts  of  the  old  company, 
among  which  this  was  one ;  and  had  not  these  trustees  a 
right,  in  discharging  this  duty,  to  take  security  and  extend 
the  credit,  deducting  the  discount?  The  3d  section  de- 
clares that  they  may  do  all  matters  and  things  relating  to 
the  objects  for  wliich  they  were  instituted. 

They  are  found,  by  this  act,  with  a  note  in  their  hands  be- 
longing  to  their  cestuy  que  trusts.  Being  applied  to  for  an 
extension  of  credit,  they  accede  to  the  proposition,  and,  as 
payment,  take  another  note  at  4  months,  deducting  the  usual 
discount  This  was  not  discounting  by  way  of  business,  but 
was  collateral  or  incidental  to  the  note  which  the  company 

^)  15  John,  jj^  before  taken  in  the  lawful  and  regular  line  of  their  em- 
{e)  19  lA  1.  ployment.  The  People  v.  The  Utica  InsuranceCafnpanjf,{b) 
and  The  Utica  Insurance  Company  v.  Scott,{c)  do  not,  there- 
fore, apply.    In  the  first  it  was  decided,  on  information  in  na- 
ture of  a  quo  warranto,  that  they  liad  no  power  to  carry  oa 
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discounting  as  matter  of  business ;  and  in  the  second  they  new  york, 
tailed  in  an  attempt  to  enforce  a  note  \irhich  had  been  taken      ^^'  ^^^ 
in  the  course  of  their  imauthorized  banking  operations.  N.Y.  Firemen 
These  cases  were  founded  on  the  restraining  act,(e()  which  v. 

was  levelled  against  the  exercise  of  banking  powers.    The      Stwgw- 
2d  section  (which  he  read)  speaks  of  *^  any  association,  d^c.^     (d)  fi  n.U 
for  the  purpose  of  issuing  notes^  receiving  deposits,  making  ^^ 
discounts,  or  transacting  any  other  business  which  incorpo- 
rated banks  may  or  do  transact  by  virtue  of  their  respective 
acts  of  incorporation."    This  is  not  the  case  of  the  plain- 
tiffs. The  act  is  cautiously  wordedi  and  the  l^slature  never 
intended  any  restraint  beyond  what  they  clearly  and  fully 
expressed.    The  construction  contended  for  would  restrain 
every  commercial  house  in  the  city  of  New  York^  consisting 
of  more  than  one  member,  from  securing  their  debts  by  dis« 
counting  notes  offered  in  security.    We  rely  on  the  Utiea 
Insurance  Company  v.  Scott,  as  clearly  supporting  thin 
distinction. 

2.  Seven  per  cent,  per  annum  was  deducted  for  the  time 
which  the  note  had  to  run  ;  and  we  shall  be  told  that  this 
was  usurious.    If  so,  it  was  either  because  the  interest  was 
deducted  beforehand,  or  three  days  too  much  were  included 
in  the  computation.     7^  President  and  Directors  of  the 
Manhattan  Company  v.  Osgood/^e)  answers  the  first  ob-     («)  15  Jolm* 
jectiouj  unless  there  is  a,  distinction  between  bankers  and       * 
others.    The  principle  is  the  same  as  to  all.    The  statute  of 
usury  does  not  mean  one  thing  as  to  merchants^  and  another 
as  to  bankers ;  and  this  Court  will  not  listen  toevidence  of 
custom  in  order  to  sanction  usury. 

As  to  the  second  objection,  if  any^  in  &ct|  it  arises  from  a 
mere  mistake  in  the  amount  of  time.  Both  parties  intend^ 
ed  7  per  cent.  The  calculation  proceeded  by  aliquot  parts 
of  the  year ;  and  tlie  error  intervened  by  treating  three  dayar 
as  the  10th  of  a  month,  by  which  about  three^fourths  of  a 
cent  was  lost  to  the  debtor ;  and  if  there  ever  was  a  case  in 
which  the  maxim  de  minimis  nan  curat  lex  apjdied,  it  does 
80  here.  A  mere  mistake  in  calculation  was  never  holden 
to  be  usury.    There  must  be  a  corrupt  agreement 
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NEW  YORK,      But  here  is  no  mistake.  The  statute  speaks  of  yean^  AcLy 

May,  I8a4>    ^^^  ^^ie  uniform  custom  has  been  to  compute  days  as  dia 

N.  Y.  Firemen  30th  part  of  a  month.    This  is  for  the  convenience  of  com- 

InrazBiico  Co*  t  i  « 

y.  mercial  busmess* 

J.  Wells,  contra.  1.  Independent  of  the  restiiaining  act^ 
thes^  plaintiffs  had  no  power  to  become  parties  to  the  note. 
They  are  a  body  corporate ;  and  have  no  rights  except  what 
are  specifically  conferred  by  statute — not  like  physical  and 
moral  agents,  capable  of  performing  every  thing  except  what 
is  denied  to  them  by  prohibitory  laws.  They  are  the  crea- 
ture of  the  legislature,  who  have  delegated  to  them  an  au- 
thority which)  when  they  transcend,  their  acts  are  not  merely 
unauthorised  as  to  them,  and  valid  as  to  others,  but  illegal 
and  void  to  every  intent  and  purpose.  The  object  of  their 
i^reation  appears  by  the  act,  (sess*  33,  ch^  20,  March  Sd, 
1810.)  It  is  insurance,  and  nothing  more.  Indeed,  it  is 
admitted,  that  they  have  no  power  to  employ  funds  in  dia> 
counting  notes,  as  the  business  of  the  institution ;  but  we  deny 
the  qualification  contended  for.  It  makes  no  difference  what 
their  notions  may  be,  or  the  purpose  for  which  they  are  as* 
sociated ;  nor  whether  they  depart  from  their  powers  geDe* 
rally,  or  only  in  particular  instances*  Here  is  no  latitude  toi 
a  constructive  extension  of  powers.  ^'  An  incorporated  com* 
pany  have  no  rights  except  such  as  are  specifically  granted| 
and  those  that  are  necessary  to  carry  into  effect  the  powersso 
(/)  15Johii.  gradted.*'(/)  The  power  of  discounting  is  not  necessary 
^f  p«f  to  carry  their  powers  into  effect  They  may  receive  notes 
J.  ^^  '  for  premiums ;  because  this  is  in  the  course  of  their  boai* 
ness ;  but  the  right  to  make  these  notes  the  basis  of  a  long 
course  of  speculation,  by  way  of  discount,  is  not  incidental, 
becaui^  it  is  wholly  unnecessary.  No  matter,  theiefiNe, 
what  may  be  the  origin  of  the  debt  due  ;  it  is  plain,  from 
the  case,  that  the  note  in  question  was  offered  for  the  pm^ 
pose  of  discount^  and  accepted  in  this  view.  The  manifest 
operation  is  a  discount  for  prompt  payment  It  is  the  same 
^  thing  precisely  as  if  money  had  been  paid  fnin%is,  the  dis- 
count, thus  indirectly  converting  their  money  into  a  fundfiir 
the  purpose  of  a  speculation,  which  the  law  had  prohibiled 
as  to  them.    To  mark  the  transaction  still  stronger,  aftec 
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paying  the  antecedent  debt,  the  balance  is  advaticed  in  mo-  newtorki 
ney.  '  To  have  saved  appearances  entirely,  the  note  should     May,  1834. 
have  beeti  for  the  praise  debt;    The  balance^  At  least,  was  N.  Y.  Firemen 
a  mere  loan.    This  operation  is  Carried  on  from  the  30th  of  y. 

August,  1817,  to  the  11th  of  January,  1819,  and  assumes  the      8*«f«' 
complete  character  of  a  discount  transaction.    The  otily 
excuse  is,  that  the  draWei^  weMall  along  unable  td  pay.  But 
thi§  is  a  mere  pretence,  unsupported  by  proofs 

Again  :  suppose  the  old  company  hsld  this  power  of  inci* 
dental  discount ;  and  that  they  might  have  kept  this  note  on 
foot  by  these  rehewals  fiom  titne  to  time ;  the  new  company 
had  tio  slich  authority.    The  corporation  was  kept  alive  by 
the  act  of  February,  1818,  for  the  mere  purposes  of  collect^ 
ing  in  the  debts  and  closing  the  concerns  of  the  old  company^ 
Had  there  been  a  single  act  of  enlargement  by  the  old  com'* 
pany,  it  tnight  have  been  valid ;  but  even  this  power  is  di* 
vested  by  the  late  act.    It  is  the  duty  of  the  new  company 
not  to  give  time,  but  collect  in  the  most  speedy  manner^ 
This  question  u|X)n  the  powers  of  corporations  to  go  beyond 
the  purposes  of  their  cteation  in  issuing  notes,  itc^  has  been 
much  examined  in  two  late  Etiglish  cases — Braughtan  and 
others  v.   The  Company j  ^c,  of  the  Manchester  and  Sal* 
ford  Water  Works,{g)  in  the  King's  Bench,  and  Slark  v.     (g)  i  A  iL 
High' Gate  Arch  Way  Company, {h)  in  the  Common  Pleas.  ^(j^jsTbnm. 
The  defendants  In  each,  a  corporation  for  specific  purposes,  793. 
had  accepted  bills  of  exchange,  and  the  question  was  upon 
their  power  to  do  thiSj  and  if  they  had  power^  tvhether  the 
bills  were  not  void  by  the  English  restraining  act,  made  in 
protection  of  the  Bank  of  England.    In  the  first  case,  two 
of  the  Judges  adverted  distinctly  to  the  powers  of  the  dor- 
poration,  and  held  the  bill  void,  because  it  was  foreign  t6 
the  purposes  for  which  the  company  Was  created,  (and  he 
read  from  their  opinions  On  this  point,  1  B.  dt  A.  8,  per  Bay- 
ley,  J.  and  id.  11,  pet  Best,  J.) 

[WooDwORTH,  J.  I  do  not  iludeistalld  the  fiAaintifis' 
counsel  as  contending  for  the  general  power  of  discount 
Most  clearly  that  eaimot  be  sttstained.] 
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NEW  YORK,       Welts.    The  case  of  the  Utica  Insurance  Company  T« 
May,  1834.    g^f^  ^^s  a  luuch  Stronger  case  for  the  plaintiffs  Uian  the 
N.  Y.  Firemen  present     What  possible  difference  is  there  from  a  mere 
y.  bank  discount  7    In  substance  it  will  be  found  the  same. 

2.  The  note  is  void  within  the  restraining  act.  This  posi- 
tion was  also  examined  in  the  Uiica  Insurance  Company  v; 
Scott,  There,  as  here,  the  funds  of  the  company  were  ap- 
plied to  the  discount  of  notes.  The  argument  on  the  other 
side  would  authorize  any  and  every  corporate  body  to  dis- 
count, without  regard  to  the  original  object  of  the  institutiolu 
It  is  not  necessary,  in  order  to  bring  them  within  the  opera- 
tion of  the  restraining  statute,  that  the  company  should  issue 
bills.  The  act  is  in  the  alternative.  They  are  not  to  asso* 
ciate  for  the  purpose  of  issuing  notes  or  receiving  deposits^ 
or  making  discounts.  The  going  contrary  to  either  alterna- 
tive will  work  the  same  effect  as  a  total  violation.  The  ob- 
ject was  to  prevent  the  use  of  moneyed  capital,  in  all  the  va- 
rious modes  which  the  banks  had  adopted.  Nothing  sboit 
of  this  could  completely  protect  the  charters  of  these  com- 
panies, many  of  whom  had  paid  heavy  considerations  for 
their  franchise.  Here,  we  find  money  employed  in  one  of 
the  essential  operations  of  banking. 

Nor  would  the  action  lie  upon  the  money  counts,  as  was 
hinted  in  the  Utica  Insurance  Company  v.  Scott.  It  is 
brought  against  the  endorser. 

Our  reasoning  will  not,  as  supposed,  operate  in  restraint 
(•^^WrtoZ  of  individuals,  though  carried  on  openly  and  avowedly.(t) 

John.        Rep. 

^^  T.  A.  Emmet,  (same  side.)   The  intention  of  the  restrain* 

ing  statute  is  to  deny  all  excuse  for  discounting,  whether  gen- 
erally or  in  particular  instances,  and  does  not  apply  itself  to 
the  intent  with  which  the  act  is  done.  If  the  company  dis- 
coimt  at  all,  they  have  a,  fund  for  the  purpose,  within  the  2d 
section.  Otherwise,  what  number  of  discounts  shall  settle  die 
pioint— ten,  twenty,  thirty,  or  what  other  number  ?  The  in- 
tention is  to  restrain  banking  operations  to  bodies  incorpo- 
rated for  that  purpose ;  and  no  shift  or  evasion  should  be  re- 
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oeiyed  to  justify  an  act  of  violatioiii  however  innocent  the  new  yqrr^ 
intenUon.  May,  im. 

But  this  transaction  was  not  a  mere  extension  of  credit.  N.  Y.  riremao 
The  note  is  entirely  distinct,  and  disconnected  with  the  pre-  ^'^■'"'■JJ^  ^ 
mium  consideration.  The  parties  are  difiecent — the  amount 
more.  It  is  not  the  continuation  of  a  debt  The  original 
premium  note  is  set  off,  and  the  balance  paid,  thus  performing 
a  distinct  banking  operation,  and  usurping  the  franchise  of 
incorporated  companies.  This  is  not  an  incidental  power ; 
for  if  so,  why  does  the  3d  section  of  the  act  of  1818,  prescribe 
the  mode  of  taking  security  ?  It  is  to  be  by  bottomry,  re- 
spondentia, or  mortgage  of  real  estate  or  chattels  real,  &c.— 
not  by  notes  or  bills.  Were  not  the  powers  to  loan  on  xoorU 
gage  equall  y  incidental  ?  It  is  plain,  therefore,  that  an  incor- 
porated company  has  not  the  same  powers,  even  in  relation  to 
securing  debts,  as  an  individual.  This  was  ruled  in  the 
Utica  Insurance  Company  v.  ScoU  and  is  abundantly  set- 
tled in  the  English  cases  cited  by  my  associate.  A  corpo« 
ration  have  a  right  to  sue,  and  to  secure  their  debts  in  the 
particular  manner  pointed  out  by  the  act,  but  in  no  other. 
They  cannot,  even  in  this  respect,  exercise  under  their 
general  powers  the  same  rights  as  a  natural  person. 

Here  are  several  acts  of  discounting.  For  the  purpose  of . 
deposits,  they  use  another  bank,  on  which  a  check  is  given, 
in  order  to  pay  the  balance.  They  thus  derive  all  the  sub- 
stantial benefits  of  deposit  as  well  as  discount.  Had  tl^e  old 
company  pursued  this  course,  would  it  not  have  been  pro- 
nounced a  plain  evasion  of  the  law  7  Would  they  have 
been  allowed  to  call  it  a  benevolent  extension  of  credit  to 
an  individual,  or  for  the  plain  purpose  of  profit  to  them- 
selves ?  We  have  seen  that  the  plaintiffs  are  still  farther 
restrained.  They  are  made  trustees,  and  are  limited  to  a 
discharge  of  their  trusts  in  a  particular  manner,  and  are 
restrained  in  terms,  by  the  3d  section,  from  the  exercise  of 
banking  powers.  In  discounting,  therefore,  they  have  not 
only  violated  their  duty  as  trustees,  but  transcended  their 
powers  as  corporators. 

S.  Jonesj  in  reply.    I  shall  void  a  discussion  of  the  pow* 
ert  of  this  corporation,  so  much  talked  of  on  the  other  side, 
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YORK,  to  cany  on  the  business  of  discount,  because  they  can  bare 
May,  1824.  ^^  application  to  the  case.  The  corporation  not  only  ceas- 
N.Y.Firamen  ed  to  exist  a  number  of  years  since,  but  here  was  no  act  re- 
^  sembling  a  discount,  properly  so  called.  Two  debts  were 
due  on  notes,  to  the  old  company,  for  premiums  of  insur- 
ance. Butler  was  also  indebted  to  the  plaintiffii  in  another 
sum  of  about  400  dollars,  which,  by  legal  intendment,  was 
properly  contracted.  The  notes  lay  over  and  were  past  due. 
The  debtors  applied  to  the  plaintifis  and  offered  a  note  of 
$1000,  covering  all  the  demands,  and  asked  them  to  take 
it,  and  pay  back  the  balance :  they  comply,  and  this  latter 
act  is  relied  on  as  vitiating  the  transaction.  But  what  were 
they  to  do  ?  The  debts  are  bad ;  the  original  notes  are 
protested ;  there  is  no  previous  agreement  that  the  $1000 
note  should  be  procured  in  the  market  for  the  purpose  of 
discount.  A  rejection  might  have  resulted  in  a  los3  of  the 
debts.  The  witness'  calling  this  transaction  a  discount, 
does  not  make  it  so.  The  note  was  taken  expressly  in 
payment,  and  to  condemn  it  on  this  ground,  would  be  a 
sacrifice  of  sense  to  sound.  The  note  was  continued  down 
in  the  same  way,  by  the  trustees,  under  the  new  act  The 
argument  on  the  other  side  presupposes  a  state  of  facts  and 
a  course  of  conduct  which  does  not  exist.  If  the  origin  of 
the  debt  was  fair,  and  the  note  valid,  could  not  the  trustees 
receive  payment,  or,  what  is  the  same  thing,  a  new  note  as 
a  substitute  ?  The  original  note  being  due,  in  conscience, 
if  paid,  could  never  be  recovered  back,  and  it  is  conceded  to 
OS,  that  the  original  debt  may  be  due,  though  it  is  contended 
that  the  note  is  void  and  the  endorser  not  liable. 

It  is  said  that  a  corporation  can  exercise  no  powers,  except 
those  expressly  delegated  or  necessarily  incidental :  Grant- 
ed. Here  is  an  insurance  company  having  funds.  Now  is 
there  no  way  of  employing  these  fonds,  by  investing  and 
making  them  yield  a  profit?  and  as  incidental  to  that  right, 
may  they  not  be  invested  in  any  way  not  prohibited  by 
the  statute  ?  It  does  not  follow,  that  because  the  statute 
authorizes  an  investment  in  mortgages,  respondentia  bondsi 
stock,  &c.,  that  this  delegation  of  power  precludes  the  exer- 
of  all  others.    This  clause  is  in  the  shape  of  a  limiia- 
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tion ;  not  for  the  purpose  of  conferring  power.  Without  it,  new  torK| 
the  company  might  have  swelled  their  real  estate  to  a  dan-  May,  isai. 
gerous  extent.  Accordingly,  the  3d  section  goes  on  confer-  N.  Y.  Firenm 
ring  certain  rights,  but  provides,  in  the  last  clause,  that  the  '^'"'^^ 
company  shall  not  exercise  banking  powers.  These  clauses 
imply,  that  without  the  specific  restriction,  their  rights 
would  have  been  much  more  extensive.  Suppose,  then,  the 
company,  instead  of  taking  mortgages^  had  invested  all  their 
funds  in  notes,  renewing  them  from  time  to  time,  as  they 
have  done  here ;  would  this  have  been  to  violate  the  object 
of  the  institution?  The  securities  should  be  such  as  to  en« 
able  the  company  often  and  suddenly  to  conmiand  their 
funds.  They  are  liable  to  great  and  unexpected  losses. 
Such  a  company  ought  always  to  have  their  funds  forthcom- 
ing at  three  ar  four  months;  and  there  is  no  way  so  effec* 
tual  for  this  purpose,  as  an  investment  in  notes,  which  aU 
ways  rank  next  to  money.  This  transaction  was  a  mere 
continuance  of  such  an  investment  Besides,  the  principle 
contended  'for  on  the  other  side,  would  drive  the  company 
to  a  course  of  prosecutions  and  judgments,  instead  of  taking 
securities,  unless  the  power  to  secure  their  debts  should  be 
expressly  conferred  by  the  charter  of  incorporation.  Such 
a  clause  was,  I  believe,  never  thought  of. 
'  As  to  the  language  of  the  restraining  act ;  when  we  de- 
fine general  terms  used  in  a  statute,  we  must  be  careful  not 
to  make  our  definition  too  extensive.  That  of  bankings 
powers,  used  in  this  statute,  if  we  take  the  definition  of  the 
other  side,  would  restrain  discounting  and  lending  money 
on  notes,  m  all  cases,  as  well  in  respect  to  individuals  as 
corporations.  The  statute  avoids  all  promissory  notes  issued 
contrary  to  its  provisions,  but  it  never  was  intended  to  les* 
train  individuals  from  issuing  them.  The  real  question  is 
whether  this  be  a  continued  employment ;  whether  it  be  one 
regular  branch  of  business  with  individuals  or  corporations. 
It  is  this  alone,  which  the  statute  was  intended  to  reach« 
They  must  employ  the  fund  mentioned  by  the  statute  solely 
or  principally  to  this  purpose,  or  it  is  not  violated.  A  sin* 
gle  individual  was  excepted  by  the  act  or  rather  not  reach- 
ed by  it ;  and  this  was  the  ground  taken  in  Bristol  v.  Bar* 
ker,{li  John.  206,)  but  after  the  decision  of  that  case  came 
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VEW  YORK,  the  statute  of  the  2l9t  of  April|  ISIS,  extending  the  same 
May,  1834.    prohibition  of  the  general  restraining  act  to  every  individr 

M.Y.  Firemen  ual  in  the  State,  whether  acting  aloneor  jointly  with  others, 
y.  We  are  then  warranted  in  saying,  that  the  principle  conten* 

ded  for,  would  reach  individuals  engaged  in  business.  It 
takes  in  the  whole  commercial  world.  There  is  hardly  a 
conmiercial  house  in  the  city  of  New  York,  which  does  not 
perform  banking  operations,  if  this  may  be  called  so.  It  is 
adced  where  is  the  limit?  I  answer,  you  must  show  the 
operation  followed  up  for  banking  purposes.  This  is  a  &ct 
to  be  proved  on  the  triaL  Suppose  an  action  for  the  penal- 
ty imposed  by  the  act  for  banking :  would  a  single  act  of 
discounting,  sustain  it  in  evidence  ?  No.  The  jury  could 
mA  find  the  defendant  guilty  until  this  should  be  shown  to 
be  his  regular  business.  Indeed,  if  I  understand  the  cases 
of  The  Utica  Insurance  Company,  they  are  placed  on  this 
ground,  viz ;  that  they  had  set  themselves  up  as  a  banking 
institution.  The  plea  in  the  last  case  sets  forth  that  fact, 
and  had  the  company  been  able  to  traverse  this,  or  that  the 
note  was  not  issued  in  the  course  of  such  a  business,  they 
would  have  recovered.  They  could  not  do  it,  and  the  jdea 
was  hoiden  good.  It  lies  with  the  party  seeking  to  avoid 
the  note,  to  show  this  general  object. 

Again ;  the  new  act  impliedly  gives  power  to  negotiate  in 
this  manner,  to  the  new  company.  These  have  a  distinct 
duty  to  perform  as  trustees,  from  that  which  they  have  a 
right  to  exercise  as  a  company.  In  relation  to  these  trusts, 
they  act  as  individuals.  Their  character,  as  it  stood  under 
the  old  or  new  corporation,  does  not  attach  to  them.  Yean 
must  elapse  before  the  business  of  the  old  company  can  be 
finished,  and  their  concerns  settled  upon  open  policies  and 
other  mattere.  Must  these  trustees,  during  aU  that  time, 
confine  themselves  to  a  dead  deposit  ?  Can  they  not  place 
dieir  funds  out  at  a  profit  1  and  this  either  on  bond  or  note  1 
Nor  does  it  lie  with  the  debtor  to  object  that  here  is  a 
breach  of  trust  Such  an  objection  can  be  made  only  by 
the  cestuy  que  trust  in  the  event  of  a  loss. 

The  excess  of  interest  depends  merely  on  the  mode  of 
dividing  the  year  mto  aliquot  parts,  without  any  intention  of 
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usiuy.    It  is  like  taking  365  days  for  a  year,  when  perchance  new  yorki 
it  is  leap  year,  and  contains  366  days.  Mmy,  1824. 

N.  Y.  Firemen 

WooDWORTH,  J.    It  was  decided  in  the  case  of  the  Man-        ''^ 
hattan  Company  v.  Osgood^  (15  John.  162,)  that  discount-       taift^ 
ing  a  note  at  seven  per  cent  and  taking  interest  in  advance, 
was  not  usury. 

By  the  act  of  incorporation^  no  power  is  given  to  discount 
notes.    It  was  created  for  the  sole  purpose  of  insurance. 

The  company  have  no  rights,  except  such  as  are  special* 
ly  granted,  and  those  that  are  necessary  to  carry  into  effect 
the  powers  so  granted.    (15  John.  383.) 

The  act  of  27th  Feb.  1818,  authorizes  the  directors  to 
dose  and  wind  up  the  business  and  concerns  i^  the  com* 
pany. 

The  original  note  was  discounted  tn  1817,  to  pay  a  de- 
mand against  Ogden  &  Harrison,  and  another  against 
Thomas  C.  Butler  ;  it  exceeded  these  demands  $20.  The 
axcesss  was  paid  over  to  Peters  &  Harrison,  the  drawers.  I 
have  no  doubt  ihat  the  plaintiSis  might  lawfully  take  notes 
for  pre-existing  debts  for  insurance,  and  renew  them,  bul 
the  charter  gave  them  no  right  to  discount  on  the  funds  or 
moneys  in  their  hands.  If  the  charter  does  not  give  them 
banking  powers,  so  far  as  they  travel  out  of  their  grant,  they 
aict  as  a  company  of  private  persons,  and  become  a  mere  as- 
aociation,  doing  business  without  any  express  authority  by 
law.    (15  John.  381.) 

The  restraining  act,  2  vol.  R.  L.  234,  applies  to  an  asso- 
fuation,  institution  or  company,  for  the  purpose  of  issuing 
notes,  receiving  deposits,  making  discounts,  or  transacting 
any  other  business,  which  incorporated  banks  may  do,  and 
declares  that  all  notes  given  to  any  such  association,  institu- 
tion or  company,  shall  be  null  and  void.  It  appears  to  me 
that  this  case  does  not  fall  within  the  words  or  intent  of  the 
statute,  for  there  is  no  evidence  that  the  plaintifls  associated 
for  the  purpose  of  carrying  on,  or  actually  transacted  any 
business  prohibited  by  the  act,  unless  the  insulated  fact  of  dis- 
counting a  note,  which  exceeded  the  amount  ot  the  debt  due 
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Ksw  YORK,  the  plaintiffs,  $20^  was  unlawful.    This  circumstance  I  pie-' 
^*y'  ^^^    sume  was  accidental,  and  most  probably  has  arisen  from  a 

N.Y.riremfn  want  of  knowledge  of  the  precise  siun  due  for  insurance, 
*y.*^  *  when  the  note  was  drawn.  The  small  amount  urged  as  a 
discount  on  the  funds  of  the  institution,  forbids  the  conclu- 
sion, that  it  was  a  business  transaction  of  lending  and  bor- 
rowing. The  benefit  to  be  derived  by  either  party,  was  loo 
trifling  to  suppose  for  a  moment,  that  the  note  was  inten- 
tionally drawn  to  obtain  a  discount  of  $20.  I  infer  from 
the  factSj  that  Peters  &  Harrison,  intending  to  assume  die 
notes  held  against  Ogden  &  Harrison,  and  Butler,  drew  the 
note  in  question,  for  $1000,  about  equal  to  the  debt  to  be 
assumed  ;  it  turned  ^ut,  on  calculation^  that  they  were  enti- 
tled to  the  return  of  a  few  dollars,  which  the  plaintiffs  ad- 
vanced. The  restraining  act  does  not  apply  to  such  a  case, 
consequently  the  note  is  not  void.  I  am  of  opinion  that  the 
tdaintifis  are  entitled  to  judgment. 

StJTitEaLAND)  J.  In  this  case  the  note  is  shown  to  have 
originated  in  a  debt  due  to  the  plaintiffs  for  premiums  of  in- 
surance. The  case  states,  that  on  the  30th  August,  1817, 
the  plaintiffs  were  the  holders  of  certain  promissory  notes, 
drawn  by  Ogden  d&  Harrison,  and  endorsed  by  Thomas  C. 
Butler,  amounting  to  about  $500,  for  premiurhs  of  insur- 
ance ;  that,  at  the  same  time,  Thomas  C.  Butler  was  indebt- 
ed to  the  plaintiffs  in  another  sum  of  upwards  (^$400 ;  that 
Butler  offered  the  plaintiffs  a  note  for  $1000,  drawn  by 
Peters  &  Harrison,  for  discount^  the  proceeds  to  be  aj^ilied 
to  be  applied  to  the  note  of  Ogden  &  Harrison,  and  the  debt 
of  Thomas  C.  Butler.  It  was  discounted,  the  proceeds  so 
applied,  and  the  balance,  about  $20,  paid  to  Butler.  The 
note  on  which  the  suit  is  brought,  is  a  continuation  of  the 
note  drawn  by  Peters  &  Harrison.  It  is  not  expressly  stated 
in  the  case,  that  Butler's  debt  was  for  premiums  due  to  the 
company ;  but  from  the  manner  in  which  it  is  stated,  it  may 
be  fairly  inferred.  In  the  absence  of  all  proof  to  the  contra- 
ry, we  should  intend  that  it  was  a  debt  of  that  description. 
The  plaintiff  had  a  right  to  give  credit  for  their  premiums ; 
and  to  continue  the  credit  by  a  renewal  or  discount  of  notes. 


tU*  THE  STATE  OF  NEW  YORK.  677 

The  parties  to  the  notes  being  changed  on  some  of  the  re-  nbwyorKi 
neWalsj  does  not  alter  the  character  of  the  transaction.    It     May,  1834. 
was  sltill  a  debt  due  for  premiums.  N.  Y.  IWnefl 

Nor  does  the  fact,  that  the  note  first  discounted  exceeded  ^^ 

the  debt  due  to  the  company  to  a  small  amount,  and  that  the  Stwf""- 
excess  was  paid  to  Butler,  vary  the  case.  It  was  evidently 
the  intention  of  the  pai'ties  that  the  note  should  be  for  the 
amount  due  only ;  but  upon  stating  the  account,  and  cast- 
ing the  interest,  there  was  found  to  be  a  trifling  difference 
of  920.  This  fact  will  not  Warrant  the  inference^  that  the 
object  of  the  parties  was  a  loan^  atld  not  an  extension  of 
credit  upon  a  pre-existing  debt< 

The  discounting  of  the  note  in  qne^ion  was  not  affected 
by  the  restraining  act  ]{j)  nor  was  the  taking  the  intereift     (/)  Vid.  tii# 
in  advance  usurious.  SJT^S^^j  ^ 

The  note  in  this  case  was  payable  in  four  Months.    The  upon        thk 
question  which  was  discussed  in  the  case  of  these  plaintifis^  ^irtoJl  **** 
against  Ely  d^  Parsons,(A:)  as  to  the  principle  upon  which     (k)  The 
the  interest  ought  to  be  calculated,  cannot  anise  hefe,  ex- 
cept in  relation  to  the  days  of  grace ;  and  there  being  no 
evidence  in  the  case  to  show  upon  what  principle  the  in- 
terest was  cfidculated^  even  if  there  should  appear  to  be  a  tri  • 
fling  excess,  We  are  authorized,  and,  I  think,  bound  to  pre- 
gume,  that  the  error  was  the  result  of  mistake,  and  not  the 
adoption  of  an  erroneous  principle  pf  calculation. 

I  am,  therefore,  of  opinion^  that  in  this  case  the  plaintifb 
are  entitled  to  judgment. 


Savage,  Ch.  J.  concurred. 


Judgment  for  the  pldintiA 


^OL.  U^  g6 
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WBW  yorr:, 

May,  1834. 

ImanncTco.  The  New  York  Firemen  Insurance  Company  against 

Ji'  Ely  &  Parsons. 

Ely. 

A  company  ASSUMPSIT  against  the  defendants  as  first  endorsers  of  a 
for^pomse  pw)missory  note,  drawn  by  Sturges  &  Sherman  in  favor  of 

of     inrarance, 

and  foibidden  to  carry  on  any  other  trade  or  btnineM,  also  foibidden  to  exerciw  iMmking 
powera,  with  a  claase  in  the  act  incorporating  them,  enumeratingr  the  kind  of  aecaritiet 
upon  which  they  may  loan  moneys,  but  not  including  promissory  notes  in  such  enumera- 
tion, have  no  power  to  loan  moneys  upon  promissory  notes,  or  un  any  securitaes  other  than 
those  specially  enumerated. 

The  New  York  Firemen  Insurance  Company  had  no  power  to  loan  money  on  note  or  other 
personal  security,  under  their  act  of  incorporation  of  1810 ;  nor  have  the  same  company 
this  power  under  their  act  of  incorporation  of  1818. 

Notes  taken  by  either  of  these  companies,  upon  a  loan  of  their  moneys,  are  therefore^ 

Neither  had  power,  by  their  act  of  incorporation,  to  discount  notes. 

Whether,  if  they  had  this  power  by  their  act  of  incorporation,  it  was  taken  away  by  the 
general  restraining  acts  forbidding  to  associations,  or  individuals,  the  exercise  of  hanking 
powers,  &c7     Qucrc. 

Whether,  where  one  corporation  is  appointed  by  statute  to  settle  the  ccmeenis  of 
another  and  fdhner  corporation,  which  is  dissolved,  the  latter  is  prohibited,  by  the  restrain- 
ing acts,  from  employing  the  funds  of  the  former  in  discounting  notes  7  Qu^rt,  (Vid. 
Laws,  sees.  38,  ch.  116,  sess.  41,  ch.  16,  sess.  27,  ch.  117,  sees.  27,  ch.  110,  a  8,  9,  2  B.  L. 
334.) 

Opinion  of  Sutherland,  J.  that  to  bring  a  corporation  within  the  restraining  act,  their  ftmds 
should  be  devoted  principally  to  the  business  of  banking  ;  and  that  a  single  act  of  loaning 
money  on  bank  discount  of  a  promissory  note,  follow^  by  several  successive  renewahi  of 
that  note,  on  the  same  discount,  would  not  be  sufficient  evidence  to  show  that  a  corporation 
had  violated  the  restraining  statute. 

Opinion  of  Savage,  Ch.  Justice,  that  the  latter  would  be  a  violation  of  the  restranunf 
statute. 

A  corporation  is  a  mere  political  institution,  a  creature  of  the  legislature,  having  no  other 
powers  than  what  are  given  to  it  by  its  creator,  or  such  as  are  incidental  or  nacesnarf  to 
carry  into  effect  the  purposes  for  which  it  was  established. 

Definition  of  the  terms,  **  bankinfi^  powera." 

CoBting  interett,  upon  the  principle,  that  30  days  are  the  12th  of  a  year,  60  days  the  6th, 
90  days  the  fourth  of  a  year,  and  the  three  days  of  grace  the  tenth  of  a  mouth,  and  diaconnt- 
inga  note  upon  such  a  calculation,  is  usurious ;  and  the  note,  consequently,  void. 

The  right  to  take  intereat  in  advance  on  discounting  a  note,  is  not  confined  to  banks,  bank- 
en,  and  merchants  discounting  bills  in  the  fair  course  of  commercial  business,  bat  extends 
to  individuals,  and  others  having  a  general  right  to  discount. 

The  rule  is  this :  Taking  interest  in  advance  is  allowed  for  the  benefit  of  trade  ;  though  it 
exceed  the  legal  rate  of  interest  The  instrument  thus  discounted,  must  be  such  as  will  and 
usually  does,  circulate  in  the  course  of  trade,  viz  a  negotiable  instrument,  and  payable  at 
no  very  distant  day.  Under  this  restriction,  taking  interest  in  advance,  either  by  a  bank,  an 
incorporated  company  without  banking  powera,  or  an  individual,  is  not  usurious. 

A  usage  among  banks  to  cast  interest  at  a  year  for  360  days  ;  one-half  of  a  year  for  180 
days  ;  one-quarter  of  a  year  for  90  days  ;  one-sixth  of  a  year  for  60  days  ;  and  the  three  days 
of  grace  at  one-tenth  of  a  month,  would  not  prevent  its  being  usurious,  though  such  usage 
were  universal. 

.  The  legal  year  is  365  days  ;  the  legal  half-year  182  days,  and  the  legal  quarter  91  days, 
the  law  paying  no  regard  to  the  odd  hours. 

A  statute  cannot  be  abrogated  or  controlled  by  the  custom  or  usage  of  a  pnrticnlar 
trade. 
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the  defendants,  and  endorsed  by  them  and  Beonet,  Cady  &  new  yorK| 
Co.    The  note  was  dated  6th  July,  1819,  payable  ninety    ^^^  ^^^' 
days  after  date,  for  3450  dollars.    The  cause  was  tried  be-  N.  Y.  Firemem 
fore  his  honor,  (the  late)  Chief  Justice  Spencer,  at  the  sit-      ^^^ 
tings  in  New  York,  the  15th  June,  1821.  «y- 

William  M'Neil,  a  witness  for  the  plaintiffs,  proved  the 
hand- writing  of  the  drawers  and  of  both  the  endorsers,  and 
also  that  there  had  been  a  payment  on  the  note  of  600 
dollars,  and  that  the  amount  which  would  be  due  on  the 
9th  of  August,  (then)  next,  would  be  3330  dollars  96  cents. 
The  protest  and  regular  notice  of  non-payment  to  the  de- 
fendants being  admitted,  the  plaintifiis  read  the  note,  and 
rested. 

William  M'Neil  being  cross-examined  by  the  counsel  for 
the  defendants,  further  testified,  that  he  was  now,  and  had 
been  since  the  year  1810,  secretary  of  the  company ;  that 
the  plaintiffs  received  the  note  in  question,  from  Sturges  & 
Sherman,  on  the  30th  of  July,  1819,  in  part  {payment  for  two 
notes  held  by  the  plaintiffs,  which  had  lain  over,  and  were 
INX)tested  for  non-payment,  one  drawn  by  Sturges  &  Sher- 
man, in  favor  of,  and  endorsed  by  Ely  &,  Parsons  for  2250 
dollars,  at  three  months,  dated  27th  March,  1819,  and  pay- 
able on  the  30th  of  June  following ;  the  other  drawn  by  Jo- 
siah  Sturges,  in  favor  of,  and  endorsed  by  Ely  &  Parsons, 
for  1600  dollars,  at  three  months,  dated  3d  April,  1819,  and 
payable  on  the  6th  of  July  following ;  the  two  notes  amount- 
ing together  to  the  sum  of  3850  dollars ;  and  that  for  the  bal- 
ance, viz.  400  dollars,  they  received  Ely  &  Parsons'  note, 
in  favor  of  Sturges  &  Sherman,  dated  6th  July,  at  sixty  day^ ; 
that  interest  at  the  rate  of  seven  per  cent,  per  annum,  was 
calculated  on  the  two  notes,  which  had  Iain  over  protested, 

To  conititute  usury,  there  must  be  a  corrupt  agrement 

Payment,  and  receipt  of  usurious  interest  is,  prima  facie,  evidence  of  a  cormpt  agree- 
ment 

This  may  be  repelled  by  showing  that  it  was  by  mistake. 

Examples  of  mistake ;  miscast ;  miscount  of  money,  &c. 

But  the  adoption  of  an  erroneous  principle  of  calculation,  which  gives  more  than  7  per 
cent  per  annum,  and  receiving  the  discount  or  interest,  according  to  that  principle,  is  usu- 
ry, though  the  lender  believe  that  he  has  a  legal  right  to  do  so. 

The  former  is  a  mistake  of  the  fact ;  the  latter  of  the  law. 

An  agreement  to  pay  more  than  legal  interest,  through  ignorance  of  the  law,  is  void. 

Whether  there  be  a  cormpt  agreement,  so  as  to  constitute  usury,  is  a  question  of  fact ;  but 
where  the  facts  are  proved  beyond  dispute,  the  law  fixes  the  intent 

This  distinction  considered  and  illustrated. 
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9rEw  YORK,  up  to  the  time  when  the  new  notes  would  become  due,  wfaieh 
May,  1824.    ijjtgfgg^  ^gg  seventy4wo  dollars  and  twwUy-three  cents,  and 
K.Y.  Firemen  was  paid,  in  cash,  at  the  time  of  taking  the  new  notes ;  that 
^*'*^*^        the  plaintiffs  accepted  the  new  notes  in  lieu  of  the  protested 
9iy*         ones,  and  gave  them  up.    The  witness  further  testified, 
that  he  was  in  the  habit  of  calculating  interest  in  the  fol- 
lowing manner,  viz.  to  consider  30  days  as  the  12th  port  ct 
a  year,  60  days  as  the  6th,  and  90  days  as  the  fourth  et  a 
year,  to  charge  ^  per  cent,  for  30  days,  1  per  cent,  for  60  days, 
and  1^  per  cent,  for  90  days,  and  to  add  to  the  product  in 
each  case, }  to  make  7  per  cent. ;  that  the  3  days  of  grace 
were  calculated  in  the  same  ratio,  that  is  to  say,  yV  P^^  ^ 
the  amount  for  30  days  ;  that  the  company  had  never  given 
him  orders  to  make  his  calculations  in  that  way ;  but  it  was 
his  usual  mode  of  calculating,  and  known  to  be  so  by  the 
company,  and  he  believed  it  to  be  the  usual  course  in  other 
companies,  and  the  common  mercantile  practice. 

The  counsel  ibr  the  defendants  then  stated  to  the  Court, 
that  they  wished  to  trace  the  origin  of  the  notes  befinre 
described,  and  for  which  the  note  in  this  suit  was  given,  that 
is  to  say  the  notes  for  2250  dollars  and  1600  dollars^  and 
for  that  purpose  asked  the  witness  what  those  notes  were 
f iven  for?  The  witness  replied,  that  the  note  for  2260 dol- 
lars was  given  in  part  payment  of  a  note  of  Sturges  &  Sher- 
man, in  favor  of  Ely  &  Parsons,  for  2500  dollars,  dated 
24th  December,  1818,  at  three  months,  which  had  been  dis- 
counted by  the  office,  at  7  per  cent. ;  that  the  discount  paid 
was  45  dollars  and  21  cents  ;  that  this  was  the  first  time  they 
had  Ely  &  Parsons'  name ;  that  the  note  for  2500  dollars  was 
given  in  part  payment  of  Josiah  Sturges'  note  in  favor  of 
and  endorsed  by  Smith  and  Hubbell.  for  3000  dollars,  dated 
22d  September,  1818,  at  90  days ;  that  the  discount  on  this 
note  was  54  dollars  and  2i  cents ;  that  he  could  not  continue 
the  chain  of  this  note  any  farther  back.  Being  question- 
ed as  to  the  note  for  1600  dollars,  he  replied  that  it  was  giv- 
en for,  and  discounted,  to  take  up  a  note  of  Josiah  Sturges, 
in  favor  of  and  endorsed  by  Ely  &  Parsons,  for  1800  dol- 
lars, dated  31st  December,  18X8,  at  90  days ;  that  he  consid- 
ered it  1^  renewol ;  that  the  note  for  1600  dollars  was  dated 
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^  April,  1819,  payable  at  3  months^  that  the  discount  ta-  newtork, 
ken  was  28  dollars  and  94  cents ;  that  the  note  for  1800    ^*y'  ^^^' 
-dollars  was  discounted,  and  the  discount  taken  was  32  dol-  N.Y.Firem«ii 
lars  and  55  cents,  and  was  given  in  renewal  of  a  note  of  ^^ 

Josiah  Sturges,  for  2000  dollars,  dated  80th  September,  1818,  Br- 
at 90  days,  which  was  also  discounted,  and  the  discount  was 
36  dollars  and  17  cents  for  93  days,  llie  $2000  note  was 
discounted,  and  was  given  for  one  of  the  same  amount, 
drawn  by  Josiah  Sturges,  dated  27th  May,  1818,  at  4  months; 
that  the  discount  on  this  note  was  47  dollars  and  84  cents 
for  4  months  and  3  days ;  that  the  last  mentioned  note  was 
discounted  and  given  in  renewal  of  one  for  the  same  amounti 
by  the  same  drawer,  dated  84tb  January,  1818,  also  at  4 
months,  on  which  the  discount  for  4  months  and  3  days  was 
47  dollars  and  83  cents,  and  this  last  note  was  a  renewal  of 
another  discounted  note  of  the  same  amount,  given  by  the 
same  drawer,  dated  22d  September,  1817,  also  at  4  months, 
on  which  the  discount  was  47  dollars  and  84  cents  for  4 
months  and  3  days.  The  witness  also  said,  that  the  origin 
of  both  the  notes,  for  2250  dollars  and  1600  dollars,  was  a 
lending  of  money  by  the  company  to  Sturges  &  Sherman, 
whose  notes  were  discounted  for  the  purpose,  and  continued 
by  renewals,  down  to  the  one  on  which  this  suit  is  brought ; 
and  that  the  money  for  which  those  two  notes  were  given  be- 
longed to  the  old  company,  and  that  an  account  for  the  con- 
cerns of  the  old  company  was  kept  in  the  Bank  of  America, 
separate  and  distinct  from  the  new.  The  witness,  being 
again  examined  on  the  part  of  the  plaintifis,  stated  in  further 
explanation  of  the  mode  by  which  the  interest  was  calculated, 
that  when  a  note  was  payable  in  months,  it  was  calculated 
the  same  way,  2  months  making  i  of  a  year,  3  months  \  of 
a  year,  and  considering  30  days  as  one  month ;  that  if  any 
error  was  made  in  calculation,  it  was  always  corrected  in 
his  book.  The  witness  again  stated,  that  the  mode  detail- 
ed was  the  common  mercantile  mode  of  calculating  interest, 
and  the  same  pursued  in  all  the  banks ;  but  this  evidence, 
as  to  the  common  usage  and  practice  of  banks,  was  objected 
to,  and  received  subject  to  the  objection. 


T. 
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WEw  YORK,      Upon  this  testimony,  the  jury,  under  the  direction  of  the 

^"^^  ^^'    late  Chief  Justice,  found  a  verdict  for  the  plaintiffs,  for  3330 

men  dollars,  and  96  cents  damages,  and  6  cents  costs,  subject  to 

the  opinion  of  the  Supreme  Court  on  a  case  to  be  made,  with 

^J'        leave  to  either  party  to  turn  it  into  a  special  verdict  or  bill 

of  exceptions. 

The  cause  was  argued  at  the  May  term,  1823,  by  D.  B, 
Ogden  ^  &  Jones,  for  the  plaintiffs,  and  (the  late)  J.  WeUs 
^  T.  A.  Emmet  J  for  the  defendants. 

D.  B.  Ogden,  for  the  plaintifis.  The  act  of  discounting  is 
no  more  than  a  loan  of  money  on  interest,  which  is  paid  in 
advance,  so  that  the  real  question  is,  whether  the  company 
have  the  power  to  lend  money,  and  take  a  note  in  security. 
Perhaps  they  have  no  right  to  buy  notes  created  for  the  pur- 
poses of  discount ;  but  the  power  to  loan  on  note  is  implied 
by  the  act  creating  the  corporation,  as  being  necessary  to 
carry  its  object  into  effect  True,  the  sole  object  of  the 
cmnpany  is  to  insure.  This  is  declared  by  the  first  section 
of  the  act,  but  the  manner  of  doing  this  is  found  in  other 
sections.  Even  if  the  act  had  stopped  at  the  first  section, 
premium  notes  might  have  been  taken  on  interest,  pajrable 
at  a  future  time,  and  the  interest  might  have  been  taken  in 
advance  upon  the  same  principle.  By  the  5th  section,  the 
company  are  empowered  to  secure  debts,  due  in  any  manner 
whatever,  by  mortgage,  which  plainly  implies  that  they  are 
not  confined  to  premiiun  debts.  If  they  may  have  debts, 
then  why  not  as  well  on  promissory  notes  as  otherwise  7 
The  opinion  of  this  Court,  in  The  People  v.  The  Utiea  In- 

(a)  15  John.  $urance  Company, {a)  was,  that  the  surplus  funds  of  the 
^^*)  Id.  384.   coniP*"^y  DMght  be  loaned  at  interest    Ch.  Justice  Thomp- 
8on9(&)  sajTS  there  is  no  doubt  of  this ;  and  he  gives  a  con- 
struction to  the  act,  creating  that  company  directly  appli- 
cable here.    <<  The  second  section  of  the  act,  (says  the 

(«)  U.  384,  Gh.  Justi9o,Xc)  prohibits  the  loaning  for  certain  specified 
purposes,  but  the  loaning  for  any  other  purpose,  and  in  any 
Other  way  not  prohibited  by  law,  is  authorized  and  included 
in  the  general  power  to  invest  the  surplus  capital ;  and  undef 
the  12th  section  they  have  a  right  to  take  and  hold  inortga- 
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ges  to  secure  such  loans  ;  for  this  section  expressly  declares,  newtork, 
Aat  they  shall  have  the  right  so  to  do,  to  secure  the  paj^inent    M»y»  ^824 
of  any  debt  which  may  become  due  to  the  corporation,  by  N.Y.  Firemen 
any  means  whatsoever.    A  bond  or  note  given  to  the  corpo-  ^ 

ration,  on  a  loan  of  money,  creates  a  debt  due  to  them,  and        ^f* 
the  payment  may  be  secured  by  mortgage,  by  the  express 
authority  here  conferred."  Broughton  v.  The  Salfard  Wa- 
ter WorkSy{d)  was  cited  agamst  us  in  the  last  cause.    That     (4  3  B.  4i 
was  not  an  action  by,  but  against  a  corporation.    Their 
counsel  contended  that  they  were  not  bound,  because  a  cor- 
poration can  be  holden  by  no  contract  not  under  their  cor- 
porate seal.    This  question  was  not  passed  upon  by  the 
Court,  but  is  now  definitively  settled  in  this  state,(e)  against     (e)  Mmm  t. 
the  position  of  the  counsel.    They  next  contended  that  the  ami  rtifwy, 
acceptance  was  void,  as  being  contrary  to  several  acts  of  par-  ^*  ^^**^  ^ 
liament,  made  for  the  protection  of  the  Bank  of  England,  by 
whose  charter  all  other  corporations  are  forbidden  to  loan 
on  bills  at  less  than  6  months ;  and  it  was  on  the  latter 
ground  that  a  majority  of  the  Judges  decided  in  favor  of  the 
defendants.    But  we  have  no  statute  prohibiting  loans  by  a 
corporation. 

Suppose  the  company  have  violated  their  charter  by  ta- 
king the  note.  Though  this  may  be  void,  yet  we  may  re- 
cover for  the  money  lent,  as  was  holden  by  this  Court  in  the 
Uiica  Insurance  Company  v.  Scait.{f)  By  the  restraining  ^y ^  |g  j^^^^ 
act,  considered  in  that  case,  the  note  may  be  void,  and  the  Eej^  i. 
state  may  claim  a  forfeiture  of  the  charter,  but  the  defen- 
dants cannot  object  to  paying  the  consideration. 

Again  :  by  the  new  act,(^)  the  old  company  are  gone,  for  (g)  Sm§,  u, 
all  purposes  of  insuring.  The  directors  of  the  new  com-  ^^  *** 
pany  are,  therefore,  mere  trustees  to  settle  and  collect  the 
debts  due  to  the  former.  Like  all  other  trustees,  their  powers 
are  unlimited  in  their  nature,  and  restrained  by  no  statute. 
In  this  point  of  view,  the  question  depends  merely  upon  the 
general  power  (^trustees  over  the  concerns  of  their  eestuy 
que  trusts.  Trustees,  doubtless,  have  power,  indeed  it  i» 
their  duty  to  take  security  for  bad  debts,  by  promissory  note 
or  otherwise.  Their  funds  must  be  multiplied.  Here  are 
losses,  firom  the  nature  of  the  business ;  suits  are  pending,  and 
lieavy  expenses  to  be  incurred ;  and  it  was  their  plain  duty  so 
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mtw  YORlti  16  invest  their  funds  as  u>  prodnee  imoesL    Thej  nugiit, 

M>y,  1W4    iii^fi^  loan  on  interest,  upon  piomisaory  notes,  at  a  credit,  or 

If .  Y.  Fir«mMi  in  a  word,  '^  discount  notes.^    Snf^iose  they  have  braiEca 

iMwiRri        ^^  ^^^  ^^  2^  ^  question  only  between  them  and  their 

^'        eesiujf  que  trusts.    Such  an  objection  does  not  lie  io  the 

(Ay  9  R.  L.  ttK^^h  of  the  defendants 

m   4L«ws,      Again :  what  was  the  object  of  the  lesfzaining  statutes  ?{A) 

41,  cL  9ML     To  preTent  associations  being  formed  wfaoil  j  or  principally 

for  banking  bosiness-^not  to  prerent  other  companies  from 

doing  any  particular  act  which  a  bank  does.    Banks  lend 

money.    Does  this,  therefore,  restrain  all  other  persons  liom 

lending  1    The  statutes  were  kreUed  against  the  issniiig 

bank  notes  merely—- not  the  occasional  giving  or  diarvwinting 

notes.    The  latter  is  not  the  principal  business  of  a  bank. 

A  great  share  of  their  business  is  in  r\9cei¥ing  deposits.    It 

ihould,  therefore,  have  been  left  to  the  jury,  as  a  questioD  kA 

fiict,  to  say  iriiether  here  was  or  was  not  a  riolaticm  of  the 

lestraining  statutes. 

/.  Weltsj  contra.  1  shall  take  but  little  additional  notice 
of  the  question  examined  by  the  gentleman,  beyond  what  I 
said  upon  the  same  subject,  in  the  cause  of  these  plaintifi 
rtmmJS^  against  Sturge8.(t)  It  does  not  follow,  that  because  this  com- 
pany may,  by  the  act,  lend  on  bond,  that  they  may  do  the 
same  thing  upon  note.  So  says  the  case  of  the  Utica  Insu- 
rance Campanff  v.  Scott,  upon  which  the  gentlonan  relies. 
Indeed,  the  admission  that  they  cannot  buy  up  notes  in  die 
market,  amounts  to  the  same  thing.  A  discount  is  but  a 
porchase  to  every  substantial  purpose.  A.  R  who  makes  a 
note  for  the  purpose  of  its  being  discounted  by  the  company, 
is  bound ;  but  A.  B.  whd  sells  and  indorses  the  note  of  a  third 
person  to  them,  is  not  bound:  there  is  nothing  in  such 
a  distinction.  I  do  not  understand  how  this  company  had 
ttie  right  of  lending  money  at  all.  Certainly  not  because 
the  Utica  Insurance  Company  had  this  right  They  had 
an  express  authority  to  do  this  by  their  charter.  Here 
is  no  such  authority*  All  the  powers  of  this  company  are 
express  and  exclusive.  The  disposal  of  their  surplus 
fimds  is  directed,  and  the  manner  expressly  circumscribed ; 
and  we  must  not  be  understood  to  admit  that  they  can  loan 
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even  upon  bondi  The  pdwer  of  taking  note:^  fbr  preiiliums  new  tork, 
in  necessary  to  effect  that  of  insurance ;  but  the  power  to  ^»y»  ^8^^ 
discount  does  not  follow,  unless  we  admit  the  absurdity,  that  N.  Y.  Fireman 
a  company  may  discount  its  own  notes.     The  6th  section  y^ 

of  the  old  act  points  out  the  eases  in  which  they  may  take  ^' 
bonds  and  mortgages  to  secure  their  debts,  so  necessary  did 
the  legislature  deem  it  to  restrain  them  even  in  this  particu- 
lar, which  evidently  relates  merely  to  debts  due  for  stock  or 
insurance.  As  to  the  Words,  by  any  means  tchatsoeverj 
they  are  only  coextensive  with  the  powers  befbfe  given. 
They  ate  genei^  wordS)  and  never  Could  have  been  inten- 
ded to  enlai^e  the  authority  already  specifically  granted; 
Such  a  construction  wduld  authorize  all  or  any  means  of 
creating  debts ;  whereas  the  clause  must  be  taken  in  refer- 
ence to  the  subject  matter,  and  intends  lawful  means  only^ 

In  arguing  the  case  of  this  company  against  Sturges,  I 
cited  Brmghton  v.  The  Salford  Watef  WorkSf  in  cfrder  to 
show  the  opinions  of  two  Judges  on  the  subject  of  corporate 
powers ;  not  to  determine  the  effect  of  the  restraining  act 
If  they  were  not,  because  a  corporaticm,  liable  on  a  bill,  a^ 
acceptors,  does  it  not  follow^  that  they  could  not  claim  on  a 
bill  of  which  they  were  payees  or  endorsers  ?  They  hate 
no  power  to  take  such  a  bill ;  and  it  is,  to  them^  therefore^ 
a  prohibited  traflSc. 

It  is  said  the  plaintiffli  ate  genetal  trustees^  but  they  still 
remain  a  corporation  fof  every  purpose  except  that  of  insur-^ 
ance.  This  will  appeaf,  not  only  from  the  acts  thenlselvesj 
but  from  the  transactidns  of  the  company^  appearing  in  the 
case.  If  they  ate  not  a  corporation^  it  furnishes  us  with 
another  defence  in  this  case.  They  have  no  right  to  the 
character  which  they  assume^  and  cotild  not  come  here  a^ 
plaintiffs. 

As  to  one  of  the  notes  included  in  the  plaintiff^  claim,  it 
was,  in  its  origiuj  a  mete  loan  of  mOney^  on  a  note  discount^ 
ed  several  months  after  the  old  Company  fa^  ceased  to  ex- 
ist Another  had  its  dtigin  in  the  same  manner,  a  short 
time  befote  that  event  Ndw  the  original  law  pointed  out 
what  was  to  be  done  with  the  surplus  funds.  They  were 
to  be  invested  in  stock.    Then  these  notes  are  void,  inde- 

VoL.  IL  87 
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NEW  YORK,  pendent  of  the  restraining  act.    Undef  thi^act  it  is  equaUjr 
May,  I8a4>    ^^jj^  though  uot  declared  so  in  tenxis ;  for  it  is  the  ofl^riag 

N.  Y.  Firemen  of  a  transaction  positively  inhibited  by  that  statute,  and  m 
y.  tainted  with  the  original  illegality. 

^'  The  note  is  usurious  upon  two  grounds :    1.  From  (he 

manner  in  which  the  interest  or  discount  was  calculated. 
2.  From  the  circumstance  of  this  being  taken  in  advance* 

1.  The  note  in  question  is  at  00  days^  which  is  called  one 
fourth  of  a  year ;  the  three  days  of  grace  being  called  one 
( j)  1  R.  L.  tenth  of  a  month.  The  statute(^' )  provides,  that  no  person 
shall  take  directly  or  indirectly,  for  loan  of  any  monejrs, 
above  the  viilue  of  7  pounds  for  the  forbearance  of  100 
pounds,  for  one  year ;  and  so  after  that  rate,  for  a  greater  or 
less  sum,  or  for  a  longer  or  shorter  time«  If  money  be  lent 
for  a  year,  7  per  cent,  only  is  allowed ;  if  for  6  months,  at 
the  same  rate  ;  if  for  one  quarter  of  a  year,  the  same.  But 
is  90  days  a  quarter  of  a  year  ?  It  is  so  only  on  the  princi- 
ple with  which  the  plaintiffs  set  out,  that  30  days  make  a 
month.  By  what  rule  of  law  is  this  7  We  have  lunar  and 
calendar  months ;  the  one  28,  the  other,  a  different  number 
of  days.  If  30  days  be  the  twelfth  of  a  year,  then  12  times  30 
days  are  the  year ;  if  not  to  any  other  intent,  yet  the  laws 
of  nature  and  of  man  must  bend  to  the  purposes  of  the 
money  lender.  No  doubt  this  practice  originated  with  the 
banks,  and  was,  with  many  of  them,  perfectly  innocent ;  in- 
terest being  at  7,  and  discounts  at  6  per  cent  This  can  af- 
ford  no  authority  for  continuing  the  practice  among  lenders^ 
with  whom  both  are  at  7  per  cent.  The  3d  Dyer,  345,  a,  pL 
6.(1)  tells  us,  that  the  legal  year  is  365  days  ;  the  half  year, 

(I)  A  question  was  moved  in  the  bench  upon  a  condition  of  re-entry,  for 
lion-payment  of  rent  due  at  Michaelmat,  or  ty  the  space  of  a  quarter  of  c 
year  after,  what  shall  be  accounted  a  quarter  o(  a  year  7  and  by  tlM  opiniw 
6f  the  Conit,  the  fourth  part  of  the  days  of  a  yetr,  whteh  are  91  days,  malu 
a  quarter,  and  to  the  6  houn  over,  the  law  pays  no  regard.  And  Bend- 
lowes  showed  an  extract  from  an  old  book  of  the  exchequer,  to  this  end :  a. 
Note,  that  evory  quatter  of  a  year  contains  in  it  ninety  and  one  days,  which 
make  thirteen  weeks ;  aad  half  a  year  contains  182  days,  but  the  year  36S 
days,  and  52  weeks :  the  qaarter  of  the  year  after  the  feast  of  MidieefaiMa, 
begins  on  the  30th  day  of  6ept«mber,  and  ends  on  the  29th  day  of  Deeeoriier ; 
the  next  quarter  begins  on  the  50th  of  December,  and  ends  on  the  lait  day 
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192,  and  the  legal  quarter,  91  days.    This  note,  payable  at  new  yobK; 
months,  hangs  on  the  same  prmciple,  as  well  as  the  three    ^^*y»  ^824. 
days  of  graoe,  which  were  called  the  10th  of  a  month.    The  N.  T.  Firemei» 
plaintifis  may  here  again  claim  the  benefit  of  the  maxim  de     "^^ 
minimis  non  curat  lexy  in  protection  of  their  rights,  but  the         ^7> 
avidity  with  which  a  half  cent  is  watched  and  pocketed  by 
them,  shows  no  want  of  care  on  their  part. 

It  will  be  said  the  intent  was  not  corrupt ;  but  the  intent 
is  matter  of  legal  inference,  when  once  the  fact  is  foimd* 
There  can  be  no  doubt  that  the  company  intended  to  take 
the  interest  of  one-fourth  of  a  year,  for  90  days."  Even  in  a 
special  verdict,  it  is  enough  that  it  find  the  facts,  without 
saying  corrupte  agreaium  ;{k)  and  in  every  case  of  mistake  ^  ^  Tr§nayne, 
which  has  arisen  under  the  statute,  the  Court  put  it  upon  the  Cro.  Jao.  507, 
ground,  that  if  the  party  taking  the  excess  know  of  the  mis- 
take, the  legal  consequence  of  usury  would  follow.    This 
was  the  opinion  of  Eyre,  J.  in  Hammet  v.  Yea^{l)  who     (/)  i  B.  Jfe 
begins  his  opinion  by  saying  in  so  many  words,  "  Where  a  ^*  ^^ 
party  on  a  contract  for  a  loan  intentionally  takes  more  than 
£5  per  cent,  per  annum,  for  forbearance  of  that  loan,  he  is 
guilty  of  usury."    And  in  Marsh  v.  Martindale,{m)  Alvan-     (m)  3  B.  d& 
ley,  C.  J.  says,  "  I  stated  to  the  jury  that  if  a  man  agree  to  ^'  ^^'  ^^^' 
take  more  than  5  per  cent,  for  the  forbearance  of  money, 
the  law  declares  that  such  an  agreement  is  corrupt  within 
the  statute  of  Anne,  whether  the  party  thought,  at  the  time 
that  he  was  acting  contrary  to  the  statute  or  not."    The 
Maine  Bank  v.  Butts^{n)  bears  a  strong  resemblance  to  the      (n)  9  Vbm 
one  before  the  Court.    The  notes  of  that  bank  being  at  63  ^^'  ^ 
days,  would  be  payable  at  the  end  of  the  ninth  week  ;  but 
they  were  in  the  habit  of  receiving  renewed  notes  the  week 
before,  charging  interest  for  9  weeks  ;  thus  allowing,  in  fact, 
only  8  weeks.    Though  this  was  merely  for  the  conveni- 
encG  of  calculation,  and  the  bank  had  no  intention  to  violate 
the  law,  yet  when  the  question  came  up,  the  Supreme  Court 
of  Massachusetts  declared  the  practice  usurious.    Sewall,  J, 

of  March  ;  the  third  begina  on  the  first  day  of  April,  and  ends  on  the  last 

day  of  June ;  and  the  fourth  begina  on  the  fint  day  of  July,  and  ends  on  the 

99th  of  September ;  from  which  the  venes, 

Ttr  centum,  ter  viginti  eum  quinque  diebut 
Sex  hora$  neque  plut,  integer  anntu  habet 
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liEWTORK,  who  delivered  the  opinion  of  the  Court,  concludes  in  ibis 
"y*  ^^^    manner :  "  It  is  probable,  that  in  this  case  there  was  no  in- 

N«T.  Firemen  tantional  deviation  on  the  part  of  the  bank ;  but  a  mistake 
"^  of  their  right.  This,  however,  is  a  consideration  which  must 
^y-  not  influence  our  decision.  The  mistake  was  not  involunr 
tary,  as  a  miscalculation  might  be  considered,  where  an  in- 
tention of  conforming  to  the  legal  rule  of  interest  was 
proved ;  but  a  voluntary  departure  from  the  rate.  An  ex- 
cess of  interest  was  intentionally  taken,  upon  a  mistaken 
supposition,  that  banks  were  privileged  in  this  respect  to  a 
certain  extent  This  was,  therefore,  in  the  sense  of  the  law, 
a  corrupt  agreement ;  for  ignorance  of  the  law  will  not  ex- 
cuse." This  case  conforms,  not  only  to  the  English  doc^ 
trine^  but  to  good  sense.  Here  the  intention  to  take  more 
than  legal  interest  is  obvious,  and  this  is  evidence  of  the 
corrupt  agreement.  It  amounts  to  usury  in  judgment  of 
law.  The  manner  of  casting  interest,  disclosed  by  the  case, 
jls  peculiar  to  this  country.  In  England  the  rule  is  the  same 
in  all  banks,  public  and  private.  In  the  last  edition  of 
Chitty  on  Bills,  608,  609  and  610,  the  Court  will  see  the 
English  tables  of  interest  for  years,  months  and  days,  which 
make  a  distinction  betweeq  a  note  payable  at  30,  60  and  90 
days,  and  a  note  payable  at  I,  2  and  3  months,  The  con- 
trary practice,  then  must  have  originated  in  this  coantry ; 
and  we  ask  whether  it  is  of  such  an  age  as  to  sanction  a  vio- 
lation of  law  ?  There  is  no  doubt  of  the  intent  to  swell  the 
amount  of  interest  beyond  what  is  strictly  legal,  and  the 
Court  cannot  relieve  against  a  mistake  of  the  law.  Some 
calculations  have  been  made  illustrating  what  has  been  said 
upon  this  point,  which  I  will  procure  aud  hand  to  the  Court 
hereafter.(2) 

(9)  These  weM  ai  follows :  Stat«Mit  of  the  diffipienoe  between  the  m- 
tenet  as  calculated  by  the  plaintifi,  audi  as  the  defondanta  contend  it  f||i>BM 
have  been  calculated. 

Of  the  $9350  note, 
Mt  note-^S3000,  dated  29d  Sept  1818,  at  90  dajt.    Intereet        DifieRoce 
receiyed,  $54  35 

Intend  on  $3000  for  1  year,  $910.    Now  if  365 
fiayi  gnre  $910,  what  will  93  days  giTe  7    An&    53  50       0  75 


\ 
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But,  2.  the  bare  circumstance  of  taking  interest  in  ad-  NEWTORX9 
vance,  is  usury  per  se.    Interest  ii  due  in  consideration  of       ^^'  ^ 
forbearance  on  one  band,  and  the  use  of  money  on  the  oth*  N.  y.  Yinam 
er.    When  money  is  borrowed  for  a  year,  at  7  per  cent,  the  t. 

agreement  is,  that  the  lender  diall  part  with  bis  J&IOO,  and  ^ 
forbear  for  the  year,  and  that  the  borrower  shall  receive  and 
have  the  use  of  it  for  the  same  length  of  time.  How  is  this 
done  by  discount  ?  The  one  who  receives  it  does  this  minuM 
the  interest.  The  lender  parts  with  no  more,  and  at  the  end 
of  the  year,  the  former  is  to  pay  £100  for  j&93,  and  the 
interest  on  the  latter  sum ;  whereas  he  ought  to  pay  but 
£93,  and  the  interest  on  that  Barnes  v.  Warlioh,{o)  re-  (•)Oro.JM 
ported  in  several  diflEsrent  books,(  p)  establishes  the  old  rule.  ^  x  ^^     ^j 

2d  note— t2500,d«t«d94«hDecl8l8,at3iiia   Intive'd,    45  21  ^  WwS** 

Interest  that  ihould  have  been  reoeived,  45  21      0  00  Yelr.  HiB%» 

3d  note— $2250,  dated  27th  March,  1819,  at  3  mo.  Int  reo'd.  40  68  Same   title  aa 

Interert  that  ahonld  have  been  received,  40  66      0  02  "^^    £a^ 

Of  the  $1600  note.  ai^'thTtWe 

lit  note— $2000,  dated  22d  Sept  1817,  at  4  mo.  Int  reo'd,   47  84  of       WarU^M 

Intereet  that  ahoold  have  been  received,  47  89      0  OS 

2d  note— $2000,  dated  24th  Jan.  1818,  at  4  rao.  Int  rec*d,   47  83 

Interest  that  should  have  been  received,  47  82      0  01 

3d  note— $2000,  dated  27th  May,  1818,  at  4  mo.  Int  rec'd,  47  84 

Intereet  that  should  have  been  received,  47  82      0  Ot 

4thnote— $2000,  dated  20th  Sept  1816,  at  90  day&  Int  reo*d,  36  17 

Interest  that  ahoold  have  been  received,  35  61      0  56 

5th  note— $1800,  dated  31st  Dec.  1818,  at  90  days.  Intrec'd»  32  55 

Interest  that  ahoold  have  been  received,  32  10      0  45 

6th  note— $1600,  dated  3d  April,  1819,  at  3  mo.  Int  rec'd,    28  94 

Interest  that  siumld  have  been  received,  28  92      0  09 

The  $2250  and  $1600  notes  eombined,  and  new  note  taken, 

dated  July  6,  1819,  at  90  days,  for  $3450. 
Interest  received  on  $2250,  frem  30th  June  to  7th 

Oct  1819,  99  days,  43  30 

Intereet  received  on  $1600,  tnm  6th  July  to  7th 

Oct  1819,  93  days,  98  93 


mr^ 


Interest  that  dioold  have  been  received  on  $2250,  99 

days,  49  72 

Interest  that  ahoold  have  been  received  on  $1600*  93 

days,  28  54 


73  93 


71  26      0  97 


Too  mnch  interest  received,  by  $2  76 
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MEW  roRK,  The  interest  was  payable  half  3rearly,  though  the  principal 
^y»  ^^^    was  not  due  till  the  end  of  the  year.    Even  this  was  ques- 

N.  Y.  Firemen  tioned  as  usurious  by  two  of  the  Court ;  and  though  the  ob- 

'"""^  ^^  jection  was  overruled  by  a  majority,  yet  the  book  goes  on  to 
^'  Lay  down  the  distinction  applicable  here.  Popham,  Gawdy 
and  Williams,  Js.  held,  that "  if  he  had  agreed  to  take  his  mo- 
ney for  the  forbearance  instantly,  when  he  lent  it,  that  had 
made  the  assurance  void ;  for  then  he  had  not  lent  the  entire 
sum  for  one  year,  and  the  other  had  not  had  the  use  of  his 
money  according  to  the  intention  of  the  law.  And  Williams 
said,  that  he  knew  upon  this  difference,  it  had  been  so  resolv- 
ed of  late  time ;  wherefore  it  was  adjudged  for  the  defendant, 
quad  querens  nihil  capiat  per  breve.  Stevens  said  he  was  of 
counsel  in  one  Snow's  case,  where  it  was  adjudged  accord- 
(ff )  S  B.  4  ingly."    The  same  rule  is  recognized  by  the  more  modem 

'•  *^  authorities  in  England.    In  Marsh  V.  Martindale^{q)  the 

very  question  I  am  discussing  arose.  The  interest  had  been 
received  in  advance,  by  way  of  discount ;  the  Court  pro- 
nounced it  usurious,  and  the  bond  by  which  it  was  secured 
was  declared  void.  By  these  cases,  the  general  rule  is  clear- 
ly established,  though  the  Court  made  an  exception  in  favor 
of  trade.  They  say,  "  it  certainly  has  been  determined  that 
such  a  transaction  on  a  bill  of  exchange,  in  the  way  of  trade, 
for  the  acconunodation  of  the  party  desirous  of  raisiiig  the 
money,  is  not  usurious,  though  more  than  5  per  cent,  be  ti- 
ken  upon  the  money  actually  advanced.  In  such  cases,  the 
additional  siun  seems  to  have  been  considered  in  the  nature 
of  a  compensation  for  the  trouble  to  which  the  lender  is  ex- 
posed ;  and  unless  that  indulgence  were  allowed,  it  might 
not  be  worth  while  for  any  merchant  to  discount  a  bUL'' 
Such  shifts  were  the  Courts  driven  to,  in  order  to  evade  the 
manifest  intention  of  the  statute.  This  case  shows  no  more. 
however,  than  that  they  wiU  seek  excuses  for  conrniercial 
paper,  discounted  in  the  fair  course  of  trade.  But  they  have 
never  gone  beyond  this.  The  Court,  by  Chief  Justice  AI- 
vanley,  accordingly  say  in  the  same  case,  "  If  nothing  more 
has  been  done,  than  what  always  has  been  done  by  \ray  of 
accommodation  among  merchants,  the  transaction  was  not 
usurious ;  but  the  rule  must  be  confined  strictly  to  that  sort 
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of  transaction ;  for  if  the  discount  be  taken  upon  money  with-  new  tork, 
out  the  negotiation  of  a  bill  of  exchange^  it  will  amount  to    ^»y»  ^^^ 
usury.''    Thus  the  general  doctrine  is  established,  with  the  N.  Y.  RremeB 
exception,  which  is  in  favor  of  bills  passed  in  the  ordinary  y. 

course  of  commercial  business  ;  that  when  A4  has  taken  a  ^7* 
bill  payable  a  number  of  days  heno?,  and  cannot  conveni- 
ently wait  during  the  period  of  credit,  be  may  put  himself 
in  funds  by  cashing  the  IhU  at  an  advance  discount.  Is  this 
that  case  ?  The  whole  tmnsaction  grew  out  of  a  lending 
originally.  Does  Chief  Justice  Alvanley  mean  that  parties 
may  create  paper  with  an  express  view  to  9.  loan,  and  thus 
evade  the  statute  of  usury  ?  Can  so  extraordinary  a  posi^ 
tion  be  imputed  to  so  learned  a  Judge  ?  .  If  the  paper  be 
created  for  this  purpose,  no  matter  whether  it  be  sealed  or 
not.  It  is  true  that  in  the  Maine  Ba^ik  v.  Butts ^{r)  Sewall,  (r)  9  Mmh 
J.  hints  at  an  exception  in  iavor  of  banks,  to  be  derived  from  /^^  p^j^  j^, 
what  is  said  in  the  two  cases  of  Matthews^  q.  t*  v«  Griffiths  P- b^p-  90O. 
et  al.{s)  ^nd  Maddockj  q.  t.  v.  Hammet  et  al.{t)  He  evi-  iso. 
dently  means  no  more ;  for  although  he  tells  us  that  indi-^ 
viduals  have  a  like  authority,  yet  the  two  cases  to  which  he 
refers,  relate  to  EugUsh  bankers,  who  hold  the  same  re- 
lation to  community,  as  banks  with  us.  He  cannot  mean 
that  all  individuals,  corporate  and  physical,  have  the  rights 
Such  a  relaxation  of  the  principle  would  amount  to  a  rule 
in  itself.  It  is  confined  to  private  bankers  or  banks.  The 
case  of  Auriol  v.  Thamas,{u)  comes  within  the  exception  («)  3  t*.  & 
in  favor  of  trade.  Thus  we  are  Aumished  with  the  general 
rule,  and  its  exceptions  in  favor  (^banks,.bankers  and  bills 
negotiated  in  the  fair  course  of  trade.  But  the  plaintiffs 
disclaim  the  power  of  banks  and  bankers,  and  the  exercise 
of  that  power.  Here  is  no  negotiation  of  a  bill  of  exchange^ 
They  then  stand  on  the  same  footing  with  every  other  in- 
dividual in  community.  We  concede  certain  exceptions^ 
but  the  plaintifis  do  not  come  within  them.  It  is  singular 
that  Blackstone,  Justice,  shoukl  say  in  Lhjfd^  q.  t.  v.  WU- 
liams,  that  he  could  not  perceive  the  difibrence  between 
taking  interest  in  advance,*  or  at  the  expiration  of  the  loan. 
There  is  a  plain,  mathematical,  substantial  diflerence :  he 
was  mistaken,  therefcnfe,  and  his  opinion  most  be  put  on  the 
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KEwirontc,  ground  of  an  exception  in  favor  of  bankeiB.     He  fears  that 
May,  1894.    «  gy^jy  i)anker  in  London^  who  takes  five  per  cent,  for  dn- 

K.  Y.  Tmmtiti  counting  billS)  would  be  gtdlty  of  usttqr.^    Fiatjustiiia  if 
^,  not  enough*    The  practice  has^  it  aeemSj  beconoie  so  inveter- 

^'  atej  that  pruning  will  not  answer  the  porpose*  It  must  be 
plucked  up  by  the  roots.  But  though  this  may  be  inadmis- 
sible^ surely  the  Court  ought  not  to  extend  the  exoeption 
beyond  the  fair  import  of  its  language^  The  valions  modes 
of  evasioHi  (for  they  can  be  called  by  no  other  name^)  adop- 
ted by  the  English  CourtS)  ate  sufficiently  ntlnieroua.  One 
waS)  to  take  a  commission  according  to  the  rule  recognized 

^(fj)  9  T.  R  in  Auriol  v.  Thmna8.{fi)  It  will  not  do  to  call  it  interest; 
it  must  be  softened  by  the  name  of  commissions  for  ex- 
change, trouble  and  other  charges.  Another  mode  was,  icx 
a  country  banker  to  discount  bills  of  a  long  date  by  olhM 
bills  of  his  own,  on  London,  at  a  shwt  date,  deducting  Ae 
interest  on  the  former  for  the  time  they  bad  to  run.  Hius 
a  bill  at  30  days  is  brought  f<nr  discount,  which  is  taken  by 
the  banker  in  exchange  for  his  own  bill  on  London,  at  10 
days,  deducting  the  interest  on  the  former,  for  the  whde 
time  it  has  to  run.  By  this  operation,  he  gains  the  mterest 
for  the  10  days,for  the  whole  time  his  own  bill  has  to  run. 
This  goes  upon  the  ground  of  acconunodation,  convenienoe, ' 
(tt»)  H^mmit  trouble  and  expense  of  remittance.(t£^)    The  very  apologies 

P.  1^'  offered  by  the  Court,  for  these  practices,  show  that  the  sta- 

tute  is  violated.    It  will  be  seen  by  ttie  cases  oi  MaUkemt^ 

(x)  Peak,  tii  q,  t  v«  QriffithSi{x)  and  Maddoek  v.  HammeiJ^y)  that  the 

'Jyj  T /r.  K.  R  have  not  yet  gone  qmte  so  far  as  the  C.  P. 

(\  15  Joh        ^^  doubt  the  case  of  the  Manhattan  Bank  v.  OsgtfodJlje) 

108.  ^*  will  be  relied  on  for  the  plaintiffs.    The  answer  to  that  case 

is  first,  that  no  more  than  the  legal  per  cent,  was  taken  toi 
the  discount,  but  in  the  present  case  we  have  demonstrated 
that  more  was  taken  in  point  of  time.  Whatever  might 
have  been  the  fact,  in  this  respect,  it  was  not  made  a  point ; 
nor  is  it  for  the  plaintiffs  on  the  other  ground.  It  was  the 
case  of  a  batiking  company,  and  comes  within  the  ezcep> 
tions  established  in  favor  of  banks,  whose  operations  are 
confessedly  privileged.  The  Court  put  the  case  on  the  lat- 
ter ground.  They  go'upon  the  Ehglish  authorities,  which 
treat  the  case  as  an  exception. 


iBioimooe  Cm 

T. 
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7.  Ai  Emmeii  followed  the  Same  outline  with  Ml*.  WeUsj  HhsU^  f  orkj 
supporting  the  positions  he  had  taken  by  varions  additional    ™y»^Q^ 
illustrations,  and  amplifying  and  enfetting  the  arguments  of  N.  Y.  Fvemeii 
his  associate  in  the  able  and  masterly  manner  for  which  he 
is  distinguishedi    To  ithow  that  taking  interest  in  adrance,         ^' 
or  by  anticipation  is  usury,  he  referred  to  Comyn^s  Treatise 
on  the  Law  of  Usury^  91  to  94)  as  containing  a  full  discus- 
sion of  this  point 

S.  Mtes,  in  reply*  This  c&se  diffism  from  the  former  {thi 
next  preceding  case)  but  in  one  particular ;  that  is,  one  of 
the  notes  has  not,  in  this  case,  been  traced  back  to  its  pro^ 
mium  origin  in  the  old  company ;  though  it  is  a  matter  of 
fiur  inference  that  it  originated  in  the  same  way  with  the 
others.  A  decision  for  the  defendants  would  be  of  most  di»- 
astrous  consequence.  The  suit  is  not  resisted  on  the  ground 
of  payment,  fraud  or  duress^  but  mainly  that  some  princi^ 
pie  of  law  has  been  Tiolated,*by  a  mistake  in  calculation  (for 
it  can  amount  to  nothing  else)  which  in  the  course  of  70  or 
80  years,  something  like  two  generations,  would  amount  to 
simple  interest. 

The  first  question  is  as  to  the  power  of  the  trustees  to 
receive  the  note  in  question,  which  is  of  modem  origin,  and 
given  18  months  after  the  old  company  were  dissolved 
Whatever  want  of  power  was  in  the  old  corporation^  all  d*« 
fence  on  that  ground  is  taken  away  by  the  new  note.  The 
case  exiHressly  states  that  this  note  belonged  to  the  old  stock- 
holders, the  eestuy  que  trusta  of  the  fund,  which  does  not  all 
belong  to  the  stockholders  of  the  present  company.  These 
trustees  have  powers  in  relation  to  this  fund,  entirely  diS'* 
tinct  from  the  new  stocks  The  last  act  was  passed  in  or*" 
der  to  create  this  new  stock  with  new  stockholders.  Their 
appointment  to  settle  up  the  concerns  of  the  old  company^ 
is  like  the  appointment  of  commissioners  for  that  pui'posei 
The  two  duties,  and  all  relating  to  them,  are  entirely  dis- 
tinct. This  mode  of  dissolving  old^  and  creating  new 
companies,  is  not  unusual  The  act  recites  that  the  dd 
company  had  concluded  to  wind  up  their  concerns ;  and 
then  goes  on  to  create  a  new  company  with  a  new  stock. 
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KEWTORK,  A  part  of  the  old  stockholders  become  so  in  the  new  com* 
May,  1824.    ^^y .  ^^ j  ^  number  do  not.    The  powers,  then,  of  these 

N.  Y.  Firemen  trustees  for  the  old  company^  are  not  corporate  ^  nor  are 
y.  they  restricted  to  any  particluar  mode  of  loaning^  or  other* 

^-  wise  managing  their  funds.  By  the  rery  first  section,  tlie 
business,  coficerfis  and  operations  of  the  old  company,  so 
far  as  relates  to  the  original  stock,  are  declared  to  be 
closed  and  discontinued.  By  section  5th,  the  new  directors 
are  to  settle  up  their  business  and  concerns,  and  distribute 
their  funds  ;  and  they  are  to  have  the  charge,  managetnentj 
liquidation  and  settlement  of  the  old  business.  The  6th  sec- 
tion does  not  continue  the  original  powers  to  the  new  corpo- 
ration in  their  capacity  as  trustees  ;  but  it  brings  over  the 
original  powers  as  to  a  new  company,  for  the  purposes  of  a 
business  new  and  distinct  from  the  old.  The  old  funds  were 
not  unincumbered  and  unembarrassed.  The  contrary  was 
the  case,  so  much  so  that  the  legislature  foresaw  a  lapse  of 
years  before  their  concerns  could  be  settled.  Indeed,  this 
arises  from  the  very  nature  of  their  business.  The  great 
bulk  of  house  insurances  are  made  for  seven  years*  The  resi- 
due to  be  distributed  cannot  be  ascertained  till  all  dues  are 
settled.  Hence,  they  are  directed  (section  5th)  to  keep  sepa- 
rate accounts ;  and  the  fund  must  remain  under  their  man- 
agement for  an  indefinite  period  of  time.  Instead  of  divi- 
ding them  therefore,  it  was  their  duty  to  employ  their  funds 
till  by  settling  the  company  concerns,  they  were  prepared  to 
make  the  contemplated  distribution.  The  stock  market  is 
fluctuating.  Shall  they  be  bound  to  investments  in  this 
alone  ?  What  hinders  their  buying  a  note  offered  for  dis- 
count? Did  not  the  legislature  intend  to  confer  this  power 
upon  them,  as  necessarily  incident  to  their  authority  to  set- 
tle the  old  concern  in  an  advantageous  manner  ?  The  clause 
conferring  that  authority  invests  them  with  general  poweis 
for  the  purpose,  the  same  as  if  three  individuals  by  name 
had  been  designated  as  commissioners,  instead  of  the  new 
corporation.  Whenever  an  act  confers  power,  it  confeis 
all  the  means  of  carrying  it  into  execution.  The  general 
power  of  contracting  and  being  contracted  with,  given  by 
the  act,  confers  the  right  of  making  all .  or  any  contracts 
whatever,  including  notes  and  bills.     Suppose   the  same 
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^wer  had  been  conferred  upon  a  single  individual,  who  had  new  york, 
taken  this  note,  is  there  any  law  which  would  bear  out  the     ^»y>  ^^34. 
defence  ?    If  such  a  note  should  be  lost  by  bankruptcy,  it  N.  Y.  Firemca 
might  then  become  a  question  in  account  with  the  cestuy         ^^ 
que  trust ;  but  no  more  could  be  objected  against  its  eoUec-        ^* 
tion  than  if  received  by  an  ordinary  trustee.    Then,  what- 
ever might  be  urged  against  an  insurance  corporation,  ceases 
as  against  these  mere  trustees.    As  to  one  of  the  notes, 
the  trustees  found  it  in  being  when  they  came  into  exist- 
ence.   It  originated  in  1817,  two  years  before  the  note  in 
question.    It  was  a  debt  due  to  the  old  stockholders.  •  Now 
suppose  it  to  have  been  ill^al  in  its  origin,  such  a  defence 
has  been  abandoned  by  the  act  of  giving  a  new  note.    It 
was  due  in  conscience,  and,  though  void,  presents  a  moral 
consideration.    Suppose  a  note  given  to  the  Utica  Insurance 
Company,  for  a  pre-existing  debt  due  to  the  company  ;  is 
there  any  doubt  it  would  be  valid,  when  thus  given  to  an 
individual  capable  of  enforcing  it  ? 

But  I  am  yet  to  learn  that  the  old  company  had  no  right 
to  lend  money  upon  notes.  It  is  said  the  sole  object  of  in- 
corporation was  insurance.  Suppose  the  fund  of  the  com* 
pany  to  be  $500,000.  Having  this  moneyed  capital,  it  is  ab* 
surd  to  say  they  shall  not  employ  it.  Really,  it  is  necessa- 
ry to  their  very  existence.  The  creation  of  such  a  fund  of 
itself,  carries  the  power  of  loaning,  and  cannot  be  restrained 
short  of  a  most  direct  ard  positive  prohibition.  The 
creation  of  such  a  company  authorizes  them  to  invest  their 
funds  in  such  a  way  as  to  create  a  revenue,  instead  of  a  dead 
deposit.  Every  company  having  a  fund,  necessarily  pos- 
sess this  power.  Could  there  be  any  objection  to  their  tak- 
ing notes  at  short  dates,  so  as  to  secure  a  prompt  and  rega^ 
lar  return  of  their  funds  ?  The  provision  in  relation  to 
stock,  is  a  restricting  clause  limiting  to  investments  in  a 
particular  kind  of  stock.  So  of  the  clause  in  relation  to  real 
estate  and  mortgages.  The  latter  is  a  clause  which  runs 
through  all  the  chartered  institutions  of  the  country,  groun- 
ded on  the  same  policy  as  the  English  mortmain  acts.  This 
is  the  first  time,  I  believe,  it  has  been  contended  that  corpo- 
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SKWTOftv,  ntfinos  cannot  rest  tbm  funds  in 
^^^y'^^'^    ek^MeU  Bierely,  to  any  extent    Tbepow  flf 

gages  is  conceded  to  them.  Suppose  a  note  or  a 
mongage  taken  for  the  deU  of  a  stocUioUer;  ciifaer 
be  ralid.  Premionis  to  any  considefaUe 
inrahaUy  paid  by  notes ;  and  cooU  they  not  take  a 
and  mofteage  to  seeoie  soch  a  note?  What,  in 
case,  wonld  prerent  their  taking  a  note,  as  such 
Or,  if  a  man  shonld  ofier  to  pay  the  money  doe,  aod 
loan  of  it,  which  amoonu  to  the  same  t^ing,  watdd  this 
eeiemony  of  a  loan  pfcrenc  his  securing  it  by  note?  it  ianot 
sneh  a  secmjty  mnch  the  most  coorenient  to  thesi  1  They 
vant  a  floating  fimd.  It  is  necessary  to  their  credit,  tfattt 
this  sboold  be  on  short  loans.  Is  this  prohifailBd  ?  Is  it 
not,  on  the  other  hand,  allowed  upon  the  conceded  ftimyal^ 
that  it  is  necessary  to  carry  die  general  power  into  cdect  1 
iA  4  WhML  What  this  necessity  is,  was  fiilly  discussed  m  MCmOmtk 

•^  *^  T.  77le  State  of  MarylandJa)  by  Marshall,  C.  J. 
sidering  the  daose  of  the  federal  constitntkn, 
Congress  possessed  o(  power  to  pass  all  laws  wfaidi  afaall  be 
neoessary  and  proper  for  carrying  into  ezecntioii  tkm  oths 
powers  conferred.  **  It  does  not  import  an  ahsolnte  physital 
necessity,  so  strong  that  one  thing  to  which  anodier  maybe 
termed  necessary,  cannot  exist  without  that  odier ;  but  do 
more  than  that  one  thing  is  convenient  or  nsefiil  to  nnodier/ 
In  a  word,  the  means  which  are  implied,  are  all  thoae  which 
will  carry  the  power  into  eflect  in  the  most  beneficial  mnn- 
ner.    What  public  inconTenienee  or  prirate  injniy  coold 

J^X^'^J^  sesolt  from  tlie  exercise  of  the  means  now  in  qoestioo  I 

In  March,  1815.(6)  an  act  was  passed,  enablir^  this 
company  to  execute  policies  of  insurance,  and  otJker  eamirtnUj 
without  «eal.  This  rfiows  that  the  l^islatme  understood 
diem  to  be  able  to  make  odier  aontracts.  Then,  according 
to  the  reasoning  of  the  other  side  from  the  case  of  Brmtffk- 
ion  V.  Sal/crd  WmterWorks,  in  &  &  A.  if  diey  may  oon. 
tract  without  seal,  does  it  not  fi>Uow  that  they  may  mseire 
contracts  without  seal  ? 

As  to  the  restraining  act,  in  order  to  bring  a  company 
widiin  its  prorisions,  it  must  bank.  There  must  be  a  continh 
ned  operati<xi,  so  as  to  constitute  the  company  a  banker.    A 
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few  insulated  cases  of  discount  or  deposit  will  not  do.  No  kewtorv; 
bank  can  live  by  this.  There  must  be  a  fund  created  and  May,  isai. 
devoted  to  banking  purposes.  Before  the  act,  every  one  bad  N.  Y.  Fir«miii» 
a  right  to  bank.  The  statute  is  a  restraint  upon  the  con>  "'•"^^  ** 
mon  law  right  of  the  citizen,  and  should  not  be  oanied  be*  ^ 
yond  its  plain  object.  If  you  depart  from  this,  you  will  be 
driven  to  call  every  act  d*  discount  or  deposit  an  infraction* 
You  would  thus  invade  every  counting-house  in  the  city, 
and  the  operations  of  every  moneyed  man  in  the  commu* 
nity.  One  friend  cannot  intrust  another  with  money^  for  safe 
keeping,  because  it  is  a  deposit.  By  the  statute  (sess.  27, 
ch.  110,  s.  9)  and  recital,  it  will  be  seen  that  the  chamber 
of  commerce  took  alarm  at  the  broad  terms  used  in  the  res- 
training  act ;  and,  on  petition,  a  declaratory  act  was  passed 
limiting  the  meaning  of  the  restraining  act  to  banking  pow- 
ers properly  so  called ;  or,  in  other  words,  to  such  business 
only  as  incorporated  banks  ^  usually  do  or  transact" 
Banking  is  a  continuation  of  discount  and  deposit.  A  sin* 
gle  act  is  not  enough,  any  moie  than  a  single  act  will  con* 
stitute  any  other  complex  idea.  Sufficient  should  have  been 
shown,  then,  to  authorize  a  jury  to  find  that  we  were  ezer* 
cising  banking  powers.  This  was  the  very  point  in  the 
Utica  Insurance  Company  v.  Scott.  The  act  was  level- 
led at  private  banks,  like  that  of  Mr.  Barker.  The  poUcy  of 
England  is  also  to  prevent  private  banking  by  companies ; 
and  her  statute,  (16  Geo.  2,  c.  13,)  denies  a  right  to  more 
than  six  persons  to  unite  and  take  up  moneys  on  their  notes 
at  less  than  six  months ;  yet  in  Wigan  v.  Fowler  and  sist 
others^ie)  co-partners  who  had  thus  taken  up  moneys  on  (e)  i  Btm^ 
their  note,  the  very  distinction  for  which  I  contend  was  *  ^^  *^ 
adopted  by  Lord  Ellenborough,  who  declared  that  the  act 
however  broad  in  its  terms,  should  be  Umited  to  its  object, 
which  was  to  protect  the  Bank  of  England.  It  was,  there- 
fore, aimed  at  private  bankers  merely ;  though,  if  a  com* 
mercial  partnership  be  made  a  mere  color  for  raising  money 
by  the  issue  of  notes,  he  agreed  that  the  case  would  fall 
within  the  prohibition  of  the  statuta  We  deny  that  here  is 
any  proof  of  our  acting  colorably  as  an  insurance  company, 
in  order  to  interfere  with  the  iMinking  operations  of  other 
companies.  '* 
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YORK,      Upon  the  question  of  usury,  so  long  as  the  decision  in  the 

^*  ^         Manhattan  Company  v.  Osgoodi{d)  remains  unreversed,  I 

K.Y.FirMngn  shall  not  raise  my  voice  against  it    By  that  cose,  the  inter- 

Y.  est  may  be  taken  in  advance.    It  is  said  to  decide  nothing 

^'        more  than  that  banks  are  an  exception  to  the  general  rule. 

(i)  15  John.  Bu^  ^he  same  rule  most  manifestly  applies  to  every  individ- 

*®-       ^^  iial,  both  corporate  and  natural,  as  was  held  in  the  Maine 

Bepu  54.  Bank  v.  Butts.{e)    The  exception  relates  to  the  paper,  not 

the  party.    It  is  the  character  of  the  former,  not  the  latter, 

which  is  to  be  regarded.     The  notes  or  bills  discounted 

being  at  short  dates,  the  same  evil  does  not  arise  from  it 

Should  the  date  be  extended,  a  great  and  unusual  length 
of  time,  the  question  might  then  arise,  whether  it  would  not 
be  colorable,  and  intended  to  evade  the  statute  of  usury. 

But  usury  is  averred  on  other  grounds.  We  deny,  how- 
ever, that  here  was,  in  fact,  any  interest  taken  upon  the 
principle  that  60  days  is  one-sixth  of  a  year,  &,c.,  in  the 
manner  stated  on  the  other  side.  *  One  of  the  notes  for  which 
this  was  given,  was  not  made  for  discount,  and  it  will  be 
found,  on  calculation,  if  I  am  not  niistaken,  that  no  more 
than  strict  legal  interest  was  taken  on  the  note  inunediately 
in  question. 

Wella  said,  though  this  were  so,  which  is  impossible 
'  from  the  calculation,  yet  if  any  one  of  the  original  notes 
were  usurious,  the  consideration  entering  into  the  present 
note  avoids  it.  The  good  notes  cannot  be  severed  from  the 
(/)i5Johii.  bad;  andhecitedilfM;mv.  The  Commission  Company  y(f) 
that  the  note  being  made  and  coming  into  existence  by  the 
act  of  discount,  is  void. 


4^ 


(f )  3  E«p.  22.  Emmet  cited  Cuthbert  v.  Haley Ig)  in  support  of  the 
position  laid  down  by  Wells,  that  the  present  note  is  void 
for  usury  in  the  original  notes. 

Jones  said,  the  good  could  be  separated  from  the  bad  note. 
Suppose  two  notes,  one  good  and  the  other  usurious  ;  and 
yon  incorporate  them  both  in  a  new  note ;  the  latter  is  void 
only  as  to  the  usurious  note :  and  he  cited  Bearce  v.  Bar- 
stow,{h)  to  show  this. 
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Sutherland,  J.    The  plaintifis'  right  of  recovery  is  re-  new  torK| 
sisted  on  three  grounds :  May,  I8a4> 

1.  That  the  note  on  which  the  suit  is  brought  was  dis-  N.  Y.  FireoMn 
counted  by  the  plaintiffs }  that  they  had  no  right  to  discount  ^, 
notes ;  and  that  this  note  is  therefore  void.                                   ^y- 

2.  That  it  was  usurious,  from  the  circumstance  of  the  dis- 
count, or  interest,  having  been  taken  in  advance. 

3.  That  it  was  usurious,  in  consequence  of  the  manner  in  1! 
which  the  discount,  or  interest,  was  calculated. 

The  discounting  of  notes  is  only  lending  money,  and  ta^ 
king  notes  in  payment  Is  the  power  of  lending  mon^y 
upon  notes  either  expressly  given  to  this  company,  or  im- 
pliedly given  from  the  circumstance  of  its  being  necessary 
to  the  carrying  into  effect  some  power  that  is  expressly  giv- 
en ?  If  not,  the  company  did  not  possess  the  power ;  for  t 
hold  the  rule  upon  this  subject  to  be  correctly  stated  by 
Chief  Justice  Thompson,  in  77i«  People  v.  The  Utica  Tn- 
aurance  Company^  (15  John*  383,) ''  that  a  company  incor- 
porated for  a  specific  purpose,  have  no  rights  except  such 
as  are  specially  granted,  and  those  that  are  necessary  to 
carry  into  effect  the  powers  so  granted*  Many  powers  and 
capacities  are  tacitly  annexed  to  a  corporation  duly  created, 
but  they  are  such  only  as  are  necessary  to  carry  into  effect 
the  purposes  for  which  it  was  established.  The  specifica^ 
tion  of  certain  powers  operates  as  a  restraint  to  such  object 
only,  and  is  an  implied  prohibition  of  the  exercise  of  other 
and  distinct  powers*"  This  doctrine  is  also  laid  down  by 
Mr.  Justice  Bayley  and  Mr.  Justice  Best,  in  their  opinions 
in  Brotightan  v.  The  Manchester  Water  Works,  (3  Barn^ 
&  Aid.  9, 12.) 

It  is  not  pretended  that  the  power  of  discounting  notes  is 
expressly  given  by  the  act  of  incorporation,  in  this  case ; 
nor  is  it  necessary  to  th^carrying  into  effect  any  power  that 
is  granted.  The  2d  section  of  the  act  incorporating  this 
company,  declares  it  to  be  created  for  the  sole  purpose  of  in- 
surance, and  to  have  power  and  authority  to  make  contracts 
of  insurance,  &c.,  for  such  premium  or  consideration,  and 
under  such  modification  or  restriction  as  may  be  agreed  on 
between  the  parties.  It  may  be  conceded  that  the  company 
have  authority  to  take  notes  for  the  premiums  due  to  them^ 
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V. 


KEW  YoKKi  itistead  of  demanding  cash ;  because  the  power  of  giving 
May,  1824.    ^yg^ji  m^y  be  necessary  to  enable  them  to  make  the  most 

N.  Y.  Firemen  advantageous  contract  of  instirance,  and  because  such  pow- 
'  er  is  necessarily  implied  in  every  atithority  to  contract, 
where  the  party  making  the  contract  is  beneficially  interest- 
ed in  it,  and  does  not  act  in  the  capacity  of  agent.  The 
notes  thus  taken  for  premiums,  might  undoabtedly  be  re- 
newed, and  the  credit  in  that  way  indefinitely  extended ; 
but  it  by  no  means  follows,  that  because  the  company  may 
take  notes  for  the  premiums  due  to  them  that  they  may  loan 
money  on  promissory  notes.  It  is  not  necessary,  to  enable 
them  to  carry  into  efiect  any  of  their  powers.  If  no  mode 
bad  been  pointed  out  in  the  act,  in  which  their  siurplus  capi- 
tal should  be  invested,  it  might  have  been  argued  with  some 
plausibility,  that  the  power  of  making  such  instrument  must 
necessarily  belong  to  every  moneyed  corporation.  It  being 
necessary,  to  enable  them  to  carry  into  effect,  in  the  nxwt 
advantageous  manner,  their  general  object,  and  no  paiticii- 
lar  mode  having  been  designated,  they  were  at  liberty  to 
adopt  any  mode  not  prohibited  by  law.  The  making  of 
loans  upon  promissory  notes,  might  then,  perhaps,  have  been 
justifiable,  if  it  was  not  prohibited  by  the  restraining  act 
But  in  this  case,  the  16th  section  of  the  act  expressly  pro* 
vides,  that  it  shall  be  lawful  for  the  corporation  to  invest 
their  capital^  or  any  portion  of  it,  either  in  the  stack 
of  the  United  States,  or  of  the  individual  states  ;  thus  by 
the  strongest  implication,  prohibiting  any  other  mode  of  in- 
vestment, and  destroying  the  inference  which  might  have 
resulted  from  the  absence  of  all  regulations  upon  the  subject. 
Nor  does  the  authority  given  to  the  corporation  by  the  6lb 
section,  to  take  mortgages  to  secure  the  payment  of  any 
debt  which  may  become  due  to  them,  justify  the  conclusioo, 
that  they  may  create  debts  by  loaning  money  upon  notes; 
though  it  undoubtedly  admits  that  they  may  have  debts  due 
to  them,  and  this  strengthens  the  argument  in  relation  to 
their  authority  to  give  credit  for  premiums. 

They  have  a  right,  by  the  6th  section,  not  only  to  fruy,  hut 
to  sell  or  transfer  United  States  or  state  stocks.  Debts, 
therefore,  may  lawfully  become  duo  to  them  upon  such  sake  * 
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and  it  was  such  debts/  and  debts  due  far  the  skater  of  stock  N£^  york^ 
of  the  company^  and  for  premiums^  which  the  legislatuie    May,  1894 
intended  tliey  should  be  able  to  eecufe  by  mortgage;  N- Y.  FirenMH 

But  it  is  said  that  this  ddbt  originated  m^  and  belonged  td  '"^ 
the  old  company j  which  was  dissolved  fay  the  act  of  Febltiilry  ^' 
27th,  1818 ;  that  the  ditectots  were  metely  trustees  iti  re- 
lation to  those  funds^  and  were  tlot  bound  by  the  l^estriction 
contained  in  the  original  act  of  incorporation^  I  do  not  find, 
hi  the  act  referred  to,  any  thing  td  support  this  position.  It 
is  made  the  duty  of  the  neUr  directors  to  take  the  ehargOj 
fndnagementi  liquidation  and  settlementi  qf  the  business 
and  concerns  of  the  original  stockholders,  upon  themselves,- 
to  keep  separate  accounts,  and  after  payment  of  all  debts^ 
&c.,  to  distribute  the  orerplus^  &c.  Hiese  powers  are  not 
different  or  greater  than  those  conferied  by  the  original  act 
There  is  no  intimation  of  any  authority^  to  make  dispositions 
or  investments  of  the  funds,  which  did  dot  eiCist  in  the  old 
company^  or  which^  as  directors  of  the  dew  company,  they 
had  no  right  to  make  in  relation  to  the  funds  of  the  latten 
Their  power,  lis  to  both,  Wai  the  «ame,  and  they  werd 
merely  directed  to  keep  the  accoimts  distincti 

I  am,  therefoite,  of  opinion  that,  independent  of  the  re^ 
straining  act,  (2  R.  L.  234,)  tbepiaintifls  had  no  authority  Id 
discount  notes  by  way  df  load. 

But  admitting  that  they  had,  w^s  the  transaction  id  ques^ 
tion  affected  by  the  restraining  act  1  That  act  provides^ 
"  that  no  person,  unauthorized  by  law,  shall  subscribe  to  ot 
become  a  member  of  any  association,  institution,  or  compa-* 
ny,  or  proprietor  of  any  bank  or  fund  for  the  purpose  of  is* 
suing  notes,  receiving  dejiosits,  making  discounts,  or  trans^ 
acting  any  other  business  which  incorporated  banks  diay  or 
do  transact  by  virtue  df  their  respective  acts  of  Idcorpora-: 
tion ;"  and  declares  all  notes  add  seCdrities,  for  the  pay^ 
ment  of  money,  given  to  any  cdmpany  or  aflisociation,  not 
authorized  as  aforesaid,  null  and  toid. 

The  object  of  this  act  Was  to  pretrent  banking  operattarU 
from  being  carried  on  by  any  company  cf  assdciatidn  of  men, 
not  expressly  authorised  by  law  to  bank.    The  act  is  viola- 
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mw  YORK,  (ed  n^henever  a  company  or  assrodation  of  men  create  a  fond 
May,  itm.    f^^^  j^jjj  actually  apply  it  to  tlie  purpose  ofuBuing  noies^ 
N.  Y.  FlTCttMM  receiving  deposits  and  making  diseouniSi  without  autho- 
^'^       rity  by  law  to  carry  on  banking  operations.    The  fund  must 
^'        not  only  be  applied  to  those  purposeS|  but  it  most  be  created 
for  the  purpose  of  being  so  applied.    What  then  is  the 
evidence  requisite  to  fNX)ve  that  such  was  the  object  of  crea- 
ting the  fund  ?    The  ordinary  and  habitual  application  of 
the  fund  to  those  purposes  would  be  conclusive  evidenoe 
of  the  fact    But  does  an  insulated  case  of  diacountiiig  a 
note,  by  a  corporation,  ostensiUy  created  for  the  purpose 
of  insurance,  and  whose  funds  are  actively  and  principally 
employed  in  that  manner,  afford  evidence  that  the  funds  of 
that  company  were  created,  not  for  the  purpose  of  insuiance, 
but  for  the  purpose  of  banking  1    Would  a  jury  be  audio- 
rised  in  drawing  such  a  conclusion  fiom  such  evidence  7 
Assuredly  not 

.  In  the  case  of  the  Utiea  Insurance  Company  v.  Scoiij 
(19  John.  If)  the  plea  allied,  <*  that  the  fund  was  created 
ioT  the  purpose  of  issuing  notes,  receiving  deposits,  making 
discounts,  and  transacting  all  other  business  which  incorpo- 
rated banks  may  and  do  transact ;  and  that,  in  pursuance 
of  such  intent,  iccj  the  plaintiffs  established  an  office  or 
banking  house,  and  issued  notes,  received  deposits  and  made 
discounts.'*'  Here  the  offence  is  fully  set  forth,  and  I  ap- 
prehendi  that  in  oider  to  bring  a  case  within  the  lestiaining 
act,  it  is  necessary  to  prove  the  substantial  allegations  con- 
tained in  this  plea.  The  ofNuion  of  Mr.  Justice  Spenoer  in 
the  case  of  The  People  v«  Utica  Insurance  Company^  (15 
Jctm.  ^4,)  is  very  strong  and  explicit  on  this  point 

In  the  case  now  under  consideration;  the  i^a  is  mmply 
non-assumpsit^  and  there  is  no  evidence  that  the  plaintift 
have  ever  discounted  any  other  note  than  that  on  which  this 
suit  is  Inought,  (and  those  of  which  this  is  one  of  a  series  of 
renewals,)  or  done  any  other  act  which  appropriately  be 
kmgs  to  a  banking  institution.  I  am  clearly  o[  ofunioiH 
therefore,  that  the  note  in  question  is  not  rendered  Toid  hk 
the  restraining  act. 
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2.  Was  the  note  usurious  in  consequence  of  the  interest  nbwtork, 
having  been  taken  in  advance?  M>y,  isai. 

In  the  Manhattan  Campanjf  v.  Osgood^  (16  John.  162,)  N.  Y.  Fmmem 
this  Court  decided,  that  discounting  a  note  by  a  hank^  at  y. 

the  rateof  «even  per  cent,  is  not  usurious:  and  the  same  ^* 
principle  is  perfectly  settled  in  England,  in  relation  to  bills 
of  exchange,  or  promissory  notes,  discounted  either  by 
private  bankers  or  individuals  in  the  regular  course  of 
trade.  In  Lloj/dj  qui  tarn.  v.  Williams,  (2  Black.  Rep. 
792,)  Blackstone,  J.  says, ''  Interest  may  as  lawfully  be  re- 
ceived beforehand  ior  forbearing^  as  after  the  time  has  ex- 
pired for  having  forborne  ;  and  it  shall  not  be  reckoned  acf 
merely  a  loan  for  the  balance."  In  terms,  this  position  is 
applicable  as  well  to  interest  taken  in  advance  upon  bonds, 
as  upon  bills  of  exchange  and  promissory  notes ;  but  it  is 
qualified  and  limited  by  the  cases  which  he  cites  to  illustrate 
it.  Elscj  he  says,  every  banker  in  London,  toho  takes  6 
per  cent,  for  discounting  biUs,  would  be  guilty  of  usury. 

In  Marsh  v.  Martindaie,  (3  Bos.  &  Pull.  158,)  Lord 
Alvanley  expressly  admits  this  to  be  the  established  law  in 
relation  to  the  n^tiation  (Chills  of  exchange  made  in  the 
usuaJ  course  of  trade  ;  but  he  held  the  transaction  in  that 
cose  to  be  usurious,  principally  because  the  bill  discounted 
was  a  bill  at  three  years.  He  says,  "  The  jury  -were  im- 
pressed with  a  notion  that  a  bill  a/  three  years  was  such  a 
bill  as  no  reputable  man  would  discount ;  though  it  was 
said  that  some  East  India  bills,  at  two  years^  had  been  dis- 
counted. Indeed,  Lord  Chief  Justice  E3rie  seems  to  have 
thought  that  the  length  of  the  dcUe  of  a  bill  was  sufficient 
to  afford  a  presumption  that  the  discount  was  intended  as  a 
cover  for  a  loan.  And  if  we  consider  the  effect  of  discountT 
ing  bills  at  very  long  dates,  the  strength  of  this  presumption 
will  be  manifest ;  for  if  the  practice  be  carried  to  a  great 
length,  the  interest  will  annihilate  the  principal.  I  think, 
therefore,  that  the  discoimt  of  such  a  bill  as  this,  (not  coupled 
with  the  transaction  respecting  the  annuity,)  would  have 
been  almost  sufficient  to  have  afforded  a  presumption  of 
usury." 

•  The  principle  to  be  extracted  from  these  cases,  and  firom 
a  variety  of  others  which  might  be  cited  in  confirmation  of 
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VEW  TORK,  them,  I  hold  to  be  this :  that  the  taking  of  iaterest  in  ad- 
jlmy,  1824.    y^^^Q  jg  allowed  for  the  benefit  of  trade,  although,  by  al» 
N.  Y.  Firemen  lowing  it,  more  than  the  l^al  rate  of  interest  is,  in  fact,  ta- 
^^'"^       ken ;  that  being  for  the  benefit  of  trade,  the  instrument  dis- 
^*        counted,  or  upon  which  the  interest  is  taken  in  advance, 
must  be  such  as  willj  and  usually  does,  cirouiate  or  pass  in 
the  course  of  trade.    It  must,  therefore,  be  a  negotiable  in- 
strument, and  payable  at  no  very  distant  day ;  for,  without 
these  qualities,  it  will  not  airculate  in  the  course  of  trade,- 
Under  these  limitations  the  taking  of  interest  in  advance, 
either  by  a  bank,  or  incorporated  cx>mpany  without  banking 
powers,  or  an  individual,  is  not  usurious. 

The  note  in  question,  therefore,  was  not  usurious  upon 
Ihis  grouudr 

3.  Was  it  usurious  in  oonsequenoe  of  the  interest  having 
been  calculated  upon  the  supposition  that  90  days  were  the 
fourth  of  a  year,  and  3  days  ihe  tenth  of  a  month  ?  The 
effect  of  this  mode  of  calculation  is,  to  give  to  the  lender  in- 
terest for  365  days,  upon  a  forbearance  for  360  ;  and  where 
the  interest  is  seven  per  cent,  the  amount  received,  upon  this 
principle  of  calculation  will  exceed  the  rate  allowed  by  law. 
*  Whether  that  excess  be  great  or  small  is  unimportant ;  for 

the  least  excess  is  as  much  usury  as  the  most  enormous. 

It  is  admitted  by  all  the  writers,  and  in  ojil  the  cases  upon 
this  subject,  that  the  intention  of  the  contracting  parties  is 
the  principal  subject  of  inquiry,  in  determining  whether  a 
contract  be  usurious  or  not ;  for  if  the  intent  of  the  contract- 
ing parties  be  righteous,  the  contract  cannot  be  within  the 
statutes  of  usury.  (Ord  on  Usury,  ST.)  It  is  said  by  Mr. 
Jfustice  Gould,  in  Murray  v,  Harding^  (2  Bl.  Rep.  865,)  that 
^Uhe  ground  and  foundation  of  all  usurious  contracts  ia  the 
porrupt  agreement."  Chief  Justice  Eyre,  in  Bammeti  v. 
Yea,  (1  Bos.  &  Pull.  151,)  says,  "  where  a  party,  on  a  con- 
tract for  a  loan,  intenHoncUly  takes  more  than  5  per  cent  per 
lemniun  for  the  forbearance  of  that  loan,  he  is  guilty  of  usu- 
ry :''  but  he  adds,  "  whether  more  than  6  per  cent,  is  tn/ea- 
tionaUt/  taken  upon  any  contract  for  such  forbearance,  is  a 
mere  question  of  fact  for  the  consideration  of  the  jury  and 
must  always  be  collected  from  the  whole  of  the 
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between  the  parties  ;  and  it  never  can  be  determined  that  new  torjk, 
any  particular  fact  constitutes  or  amounts  to  usury,  till  all  the    ^'^y*  ^^^ 
circiunstances  with  which  it  was  attended  have  been  taken  N.  Y.  FiraoM 
into  consideration.  iii«»««»  c* 

In  pleading  usury,  a  corrupt  agreement  must  be  alleged,  ^7* 
and  upon  that  the  issue  is  taken.  (2  Ch.  PI.  467.  1  Saund. 
295,  a.  n.  (1)  Plea,  in  Stewart  v.  Mech,  4*  Farm.  Bank^ 
19  John.  500.)  Where  more  than  seven  per  cent,  therefbrei 
is  unintentionally  received,  either  through  an  error  in  calcula- 
tion or  a  mistake  in  drawing  the  instniment,  the  contract 
will  not  be  deemed  usurious.  {Nevison  v.  Whitley^  Cro, 
Car.  501.  Booth  v.  Cook^  Freem.  264.  Bush  v.  Bucking* 
Aam, 2 Yentr. 83.  Bucklers,  MiUard,%NmXx,mf.  Buck- 
ley V.  Cruildbankj  Cro.  Jac.  678.  Glassford  v.  Laing^ 
1  Campb.  149.)  These  cases  all  go  upon  the  principle^ 
that  the  corrupt  agreement  is  the  essence  of  the  ofience,  and 
that  a  party  shall,  therefore,  be  permitted  to  show  what  that 
agreement  was,  and  that  it  has  not  been  coirectly  expressed 
in  the  written  contract 

The  payment  and  receipt  of  usurious  interest  is,  prima 
facie  evidence  of  a  corrupt  agreement.  (1  Saund.  295,  b.  in 
note.)  It  must  be  conceded  that  more  than  seven  per  cent 
per  annum,  was  received  upon  the  discount  of  the  note,  in 
this  case.  How  is  the  presumption  of  law,  that  it  was  Re- 
ceived in  pursuance  of  a  corrupt  agreement,  sought  to  be 
repelled  ?  Not  by  showing  that  the  sum  paid  for  interest  was 
greater  than  the  parties  intended  should  be  paid ;  that  there 
was  a  mistake  in  telling  the  money,  or  that  the  Clerk  who 
cast  the  interest,  had  fallen  into  an  arithmetical  error  ;  but 
by  showing  that  the  excess  arose  from  the  adoption  of  a 
principle  of  calculation,  which  the  parties  knew  would  give 
more  than  seven  per  cent  though  they  believed  it  was  not 
a  violation  of  the  statute.  In  other  words,  the  plaintifis  re- 
ceived more  than  seven  per  cent  because  they  believed  that 
they  had  a  legal  right  to  receive  more.  If  they  judged  errcK 
neously,  it  was  a  mistake  in  point  of  law,  and  not  in  point 
of  fact ;  and  unless  there  be  something  in  the  case  of  usury 
to  distinguish  it  from  all  other  cases,  their  ignorance  or  mi»* 
take  in  relation  to  the  law,  can  afford  them  do  protection. 


9100  CA^ES  IN  THE  SUPREME  COUET 

ITBW  YORic,      I  have  said  that  the  question  of  usury  is  always  a  queslioii 
May,  1824.    ^f  intent,  and  the  case  of  Hammet  v.  Yea  was  cited  in  sup' 

ff.T.  Firemen  port  of  the  position.    There  can  be  no  usury,  without  an  in* 
y,  tention  to  take  a  greater  rate  of  interest  than  seven  per  cent. 

^*  But  it  is  not  necessary  to  the  offence,  that  there  should  be 
an  actual  intention  to  violate  the  statute.  It  may  be  com- 
mitted by  one  who,  in  point  of  fact,  never  heard  of  the  sta- 
tute. Whether  the  party  intended  to  take  more  than  seven 
per  cent,  by  way  of  interest,  is  a  question  of  fact,  for  the  de- 
termination of  the  jury.  If  it  be  found  that  he  did,  it  is  an 
invariable  inference  of  law,  that  it  was  taken  in  pursuance 
of  a  corrupt  agreement,  which  consummates  the  offence.  In 
Hammet  v.  Yea,  it  was  admitted  that  more  than  five  per 
cant,  had  been  received  by  the  plaintiff.  It  was  contended 
that  the  excess  was  not  received  for  forbearance  of  the  loan, 
but  as  commission  for  the  remittance  of  it.  Whether  it 
was  received  by  way  of  forbearance,  or  of  commissions  for 
remittance,  was  the  question  of  fact  for  the  jury ;  and 
the  observations  of  Eyre,  Ch.  J.  are  to  be  considered  with 
reference  to  that  state  of  the  inquiry.  If  it  had  been  ad- 
mitted, that  the  whole  amount  received  was  intentionally 
received  as  interest,  there  would  have  been  nothing  for  the 
jury  to  find.  The  law  would  have  pronounced  it  a  case  of 
usury. 

In  Marsh  v.  Martindale,  (3  Bos.  &  Pull.  154,)  the  jury 
found  expressly,  "  that  the  plaintiff  did  not  think  he  was 
acting  contrary  to  the  statuteJ^  Lord  Alvanley  says,  "there 
is  nothing  in  that  finding  to  prevent  us  from  examining  this 
transaction,  and  declaring  it  to  be  corrupt,  if  it  appear  to  us 
to  be  so  in  point  of  law  ;"  and  the  conclusion  to  which  the 
Court  came  upon  the  case,  is  thus  expressed :  '<  In  this  case 
we  are  of  opinion,  that  sufficient  appears  to  show  that  the 
agreement  was  corrupt  in  law,  whatever  the  intention  of 
the  plaintiff  may  have  been.^^ 

In  the  case  of  the  Maine  Bank  v.  Butts,  (9  Mass^.  Rep.  66,) 
this  principle  is  very  clearly  stated.  The  Court  say,  "  It  is 
probable  that  in  this  case,  there  was  no  intentional  deviation 
on  the  part  of  the  bank,  but  a  mistalce  of  their  right.  This, 
however,  is  a  consideration  which  must  not  influence  our 
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decision.    The  mistake  was  not  involuntary^  as  a  miscalcu-  n^w  yorK| 
lation  might  be  considered,  where  an  intention  of  conform-    ^*y>  ^Q^ 
ing  to  the  legal  rule  of  interest  was  proved  ;  but  a  voluntary  N.  Y.  Firemei) 
departure  from  the  rate.    An  excess  of  interest  was  inten-         v. 
tionally  taken,  upon  a  mistaken  supposition  that  banks  wer^        ^7' 
previleged  in.  this  respect  to  a  certain  extents     This  was^ 
therefore,  in  the  sense  of  the  law,  a  corrupt  agreement ;  for 
ignorance  of  the  law  will  not  excuse." 

The  intent  of  the  parties  id  a  legal  inference  from  estab- 
lished facts.  In  a  special  verdict^  it  is  not  necessary  tba^ 
the  jury  should  find  that  the  agreement  was  corrupt.  They 
find  the  facts  and  circumstances^  from  which  the  law  infers 
either  that  it  was  or  was  not  corrupt.  {Roberts  v.  TVe^ 
nayne,  Cro.  Jac.  507.) 

That  the  principle  of  calculation  adopted  by  the  plaintiflb, 
was  the  one  in  general  or  universal  use  among  banks,  can: 
not  alter  the  law  of  the  case.  A  statute  cannot  be  abrog^: 
ted  by  custom  or  usage  of  a  particular  trade.  In  Dunham 
V.  Ootddj  (16  John.  374,)  which  was  also  a  case  of  usury, 
Chancellor  Kent  says,  "  the  custom  of  merchants  is  not  ap- 
plicable to  such  a  case.  It  is  not  a  matter  of  trade  and 
commerce  within  the  meaning  of  the  law  merchant ;  an4 
if  there  were  such  a  local  usage,  it  would  be  null  and  voidy 
and  could  not  be  set  up  as  a  cover  or  pretext  to  trample 
down  the  law  of  the  land.  The  money  lenders  throughout 
the  country  might  as  well  set  npa  custom  of  their  own,  and 
then  plead  it  in  bar  of  the  statute." 

Where  the  law  is  clear,  no  usage  can  control  it.  (Cza 
Eliz.  85.  Per  Ld.  Kenyon,  in  Motthetos  v«  Grifethsy  Peak. 
N.  P.  Cas.  202.  Et  parte  Af/nstaarth,  4  Ves.  678.  Ord  on 
Usurj',  59,  b.  The  King  v.  Majwr,  4  T.  R.  750.)  The 
statute  of  usury  speaks  of  years  and  not  of  months.  Inter- 
est is  to  be  at  the  rate  of  seven  per  cent  per  annum;  tha;t 
is,  at  the  rate  of  seven  per  cent,  for  366  days ;  for  a  legal 
year  is  365  days ;  the  legal  half  of  a  year,  182  days ;  and 
the  legal  quarter,  91  days :  the  law  paying  no  regard  to  the 
odd  hours.  (3  Dy.  345,  a.  The  Bishop  of  Peierim'ough 
V.  Catesby,  Cro.  Jac.  166.)  The  custom  or  usage  bf  banks 
or  individuals  cannot  shorten  a  year  to  360  days ;  but  a 
different  mode  of  ealcnlating  interest  on  notes  pa3rable  at  60 
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KEW  YORK,  Of  90  days,  and  notes  payable  in  2  or  3  months,  is  establish- 
^*^y'  ^^^    ed  and  practiced,    (Vid.  Tables  in  Chittjr  on  Bills,  last  ed. 

N.  Y.  Flrem«n  608,  9.) 

Y.^  I  canndt,  therefore^  resist  the  conclusion,  that  the  note  in 

^^*        this  case  was  tisufious,  in  consequence  of  interest  having 

been  calculated  and  taken,  upon  the  principle  that  90  days 

were  the  fourth  of  a  year. 

Woot)WottTH,  J.  concurred,  principally,  on  the  ground 
that  the  note  was  UsUrioUSi 

Savage,  Ch.  J.  This  is  an  action  of  assumpsit  against 
the  defendants,  as  endorsers  of  a  promissory  note,  dated  the 
6th  July,  1819,  and  drawn  by  Sturges  &.  Shertnan. 

l^e  defence  is,  1.  That  the  note  is  void,  having  been 
discounted  on  a  loan  of  money  by  a  company  who  want 
the  legal  power  to  do  such  an  act  2.  If  they  have  such 
power,  that  the  note  is  usurious,  and,  therefore,  void. 

On  the  2d  of  March,  1810,  an  act  was  passed  to  incorpo- 
rate the  firemen  of  the  city  of  New  York,  as  an  insurance 
company*  The  corporation  was  created  for  the  sole  pur- 
pose of  insurance  against  fire,  and  marine  insurance ;  and 
they  were  prohibited  from  being  concerned  in  any  trade  or 
other  business :  provided  that  they  might  purchase  United 
States  stocks,  or  any  state  stocks,  by  way  of  investing  their 
capital ;  or  might  receive  a  transfer  of  such  stocks  for  the 
payment  of  shares  or  of  any  debts  due  to  them,  either  befme 
or  after  they  commenced  business.  They  had  also  power 
to  sell  and  transfer  these  stocks. 

By  the  act  of  February  27th,  1818,  it  is  recited  that  the 
old  company  had  been  unfortunate  and  wished  to  wind  up 
its  concerns,  and  that  a  new  company  were  desirous  to  be 
incorporated.  It  was,  therefore,  enacted,  that  the  business 
of  the  old  company  be  closed,  and  their  effects  divided 
among  the  stockholders,  after  paying  debts.  The  new  com- 
pany Was  then  incorporated  with  the  power  to  insure  against 
loss  by  fire,  of  houses,  buildings  and  personal  property  ;  to 
make  all  kinds  of  marine  insurance,  and  to  loan  money  on 
bottomry,  respondentia,  or  mortgage  of  real  estate,  and 
chattels  real  ;  and,  generally,  to  do  and  perfcmn  all  matCeis 
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and  things  relating  to  the  said  objects.    They  vret^  also  ifrEWVORK^ 
clothed  with  all  the  powers  of  the  old  company :  Provided,     May,  1824.^ 
that  nothing  contained  in  the  act  should^  in  any  way,  be  %Y.Tirmkm 
construed  to  grant  banking  powers.    The  directors  were  to  '""^^  ^ 
manage  the  concerns  of  the  old  company,  cf  which  they  were        ^* 
to  keep  separate  accounts,  and  after  payment  of  all  debts,-  to 
distribute  the  overplus  to  the  old  subscribers  and  their  re' 
presentativesi 

Such  is  the  authority  undef  which  the  directors  acted: 
we  will  next  see  what  they  hare  done. 

The  note  in  question,  was  given  for  two  other  notes, 
which  were  renewals  of  others^  The  transaction  commen* 
ced  as  far  back  as  September,  1817 ;  and  was  originally,  a 
loan  of  money,  by  the  old  company,  to  Sturges  &  Sherman, 
for  which  notes  were  discounted  at  7  pcfr  cent,  payable  at  4 
months.  Those  notes  were  paid  by  others ;  sometimes  at 
90  days,  sometimes  at  3^  and  sometimes  at  4  months.  They 
were  all  discounted  by  the  company  at  7  per  cent,  and  th€ 
discount  deducted  in  advance. 

The  secretary  of  the  company  testified,  that  his  practice 
had  been  to  cast  interest  considering  30  days  the  twelfth  of  tk 
year ;  60  days  the  sixth ;  and  90  days  the  fourth  of  a  year^ 
He  charged  half  per  cent,  for  30  days ;  one  per  cent,  for  60 } 
one  and  a  half  for  90  days,  and  added  to  the  product  one-* 
sixth,  to  make  7  per  cent.  The  3  days  of  grace  he  called 
one-tenth  of  a  months  The  plaintifib  knew  this  was  his 
practice ;  and  such  is  the  usual  cour^  in  other  dompaniei^ 
and  the  common  mercantile  custom. 

A  corporation  is  merely  a  political  institution.  It  can 
have  no  other  capacities  than  such  as  are  necessary  to  carry 
into  effect  the  purposes  for  which  it  was  established.  (1 
Kyd  on  Corporations,  70.  15  John.  383.)  It  ii  «  creature 
of  the  legislature,  and  can  have  no  powers  but  such  as  aref 
given  to  it  by  its  creator,  eithet  at  the  time  of  its  creation  or 
subsequently,  or  such  powers  as  are  incidental  to  those 
granted.    (1  Kyd  on  Cdrp.  13,^  introduction.    16  John.  383.) 

The  act  of'l8l(J  created  the  company  for  the  sole  purpose 
of  insurance  against  fire,  and  marine  insurance.  Surely  the 
power  of  lending  money  has  no  ftecessary  connfection  with 

Vol.  IL  90 
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NEW  YORK,  insurance,  nor  is  in  any  way  incidental  to  insuring.    It  iS| 

May,  1284.    ^^  doubt,  very  convenient  far  the  company  to  have  Ibeir 

N.Y.  Firemen  funds  productive,  and  in  a  situation  whence  they  may  be 

y^    ^  called  in  on  short  notice ;  yet  this  consideration  does  not 

^f'         give  the  power.    But  the  act  contains  a  direct  prohibition. 

**  The  corporation  shall  not  be  concerned  in  any  trade  of 

other  business,  except  insurance,  &c.    Provided^  that  they 

may  purchase  and  hold  or  sell  stocks."     Here,  then,  is  the 

mode  pointed  out  in  which  they  might  employ  their  funds. 

It  appears  to  me  that  the  old  company  had  no  right  to  loan 

money,  or  discount  notes,  or  transact  any  business  except 

insurance  and  buying  and  selling  stocks. 

I  will  next  inquire,  what  powers  were  granted  by  the  act 
of  1818  ?  By  the  third  section  of  the  act,  the  new  corpora- 
tion have  authority  to  insure  buildings  and  personal  proper- 
ty  agauist  fire,  and  "  to  make  all  kinds  of  marine  insurance, 
and  to  loan  money  on  bottomry,  respondentia,  or  mortgage 
of  real  estate  and  chattels  real"  Nothing  is  said  about 
loaning  money  uponpersonal  security^  like  negotiable  notes ; 
but  the  proviso  declares,  that  nothing  in  the  act  contained, 
shall  in  any  way  be  construed  to  grant  banking  powers. 

This  act  gives  powers  (not  possessed  by  the  old  company) 
to  loan  money  upon  securities  specified,  and  it  contains  a  re- 
striction intended  to  limit  those  additional  powers,  by  declar- 
ing that  the  legislature  does  not  grant  banking  powers. 

What  is  the  meaning  of  the  terms  banking  powers^  is  next 
to  be  ascertained.  In  The  Maine  Bank  v.  Butts,  (9  Mass. 
Rep.  54,)  Sewall,  Justice,  says,  "  that  expression,  {banking 
principles,)  if  it  has  any  peculiar  meaning,  is  an  authority  to 
deduct  the  interest  at  the  commencement  of  loans,  or  to  make 
loans  upon  discounts,  instead  of  the  ordinary  forms  of  secu- 
rity for  an  accruing  interest."  Again  ;  "  The  principal  attri- 
butes of  a  bank  are,  the  right  to  issue  negotiable  notes,  dis- 
count notes,  and  receive  deposits."  (Per  Spencer,  J.  15 
John.  390.)  Previous  to  the  restraining  acts,  there  was  no 
power  possessed  by  a  bank,  not  also  allowed  to  individuals 
and  private  associations.  They  could,  in  conunon,  issue 
notes,  discount  notes  and  receive  deposits  ;  the  only  differ- 
ence was,  that  the  former  were  not  liable  beyond  their  cor- 
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porate  property,  while  the  latter  were  accountable  in  their  newyork, 
persons,  and  to  the  full  extent  of  their  private  estate.  The  ^^^*  ^^^' 
first  restraining  act  was  passed  in  1804.  It  had  for  its  ob-  N.  Y.  Firemen 
ject  the  guaranteeing  to  banks  a  monopoly  of  the  rights  and  "■^^•. 
privileges  granted  to  them,  which  had  been  encroached  ^J- 
upon,  or  infringed  by  private  associations.  This  was  re- 
enacted  in  the  revised  laws  of  1813  ;  and  in  1818,  the  le- 
gislature found  it  necessary  to  pass  the  act  of  April  21st  of 
that  year,  (sess*.  41,  ch.  236,)  which  places  individuals  upon 
the  same  footing  with  private  associations,  with  the  same 
view  to  a  monopoly,  by  the  incorporated  banking  compa- 
nies. The  first  of  these  acts  prohibits  the  formation  of  any 
bank  or  fund  unauthorized  by  law,  "  for  the  purpose  of  is- 
suing notes,  receiving  deposites,  making  discounts,  or  trans- 
acting any  other  business  which  incorporated  banks  may 
or  do  transact,  by  virtue  of  their  respective  acts  of  incorpora- 
tion." The  second  prohibits  any  person,  association  of  per- 
sons, or  body  corporate,  from  keeping  any  ofiice  of  deposite, 
for  the  purpose  of  discounting  promissory  notes,  or  carrying 
on  any  kind  of  banking  business  or  operations,  which  in- 
corporated banks  are  authorized  by  law  to  carry  on  ;  or  to 
issue  any  bills  or  promissory  notes,  as  private  bankers,  un- 
less thereto  specially/  authorized  by  law.  Assuming,  there* 
fore,  what,  in  my  opinion,  cannot  be  controverted,  that  bank- 
ing powers  consist  in  the  right  of  issuing  notes,  making  dis- 
counts and  receiving  deposites.  and  that  the  business  which 
incorporated  banks  may  do,  by  virtue  of  their  acts  of  incor- 
poration, is  prohibited  to  all  others  unless  specially  autho- 
rized by  law, — it  follows,  conclusively,  that  both  the  old 
and  new  company  have  done  what  they  were  not  only 
not  authorized  by  their  charter  to  do,  but  what  was  abso- 
lutely prohibited  by  the  restraining  act.  This  act  cannot 
be  evaded  by  making  the  note  payable  to  individuals.  There 
was  a  loan  made  upon  personal  security :  Notes  were  dis- 
counted by  the  plaintifis.  The  act  declares  all  such  notes 
void.  Without  examining  the  question  of  usury,  m  my  opi- 
liion,  the  defendants  must  have  judgment. 

Judgment  accordingly. 
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^EWYORK, 
May,  1824. 

^aIlkof  UlUca 

V. 

Wfiger. 


Note.  I  ought  to  have  mentioned  before,  that  though 
the  two  cases  next  preceding  were  argued  at  May  term, 
1823,  3'et  the  counsel  for  both  parties,  understanding  that 
the  question  of  usury,  involved  in  each,  would  bo  again  ar* 
gued  ^n  the  following  case,  which  was  then  on  the  calendar, 
joined  in  requesting  the  Court  to  postpose  the  decision  of 
the  two  former,  till  the  argument  in  the  latter  should  be 
heard.  The  ^>)urt  were  pleased  to  comply  with  the  request 
The  following  cause  Wius  argued  at  the  last  October  ternqi ; 
and  all  three  remained  under  advisement  to  the  present 
term.  I  was,  therefore,  the  less  minute  in  giving  the  discus- 
sions of  the  learned  counsel  upon  the  point  of  usury,  in  the 
f  wo  preceding  cases ;  because  I  found  that  I  had  a  very  full 
sketch  of  almost  every  thing  which  had  been  advanced 
upon  this  point,  in  the  notes  which  I  had  taken  of  the  last 
Argument. 


The  PresidenTi  Directors  &  Company  of  the  Bank 
of  Utica  against  Phillip  Waqer. 

Three  things  ASSUMPSIT  on  a  promissory  note  for  1000  dollars,  against 
S^JutaSwi-  *®  defendant  as  maker,  dated  the  14th  day  of  March,  1821, 
ry ;  a  loan,  u-  payable  to  the  order  of  Sylvanus  Smally,  and  Walter  Beecher, 

king  more 
than  lawfqi 
iDteroat,  and  a  corrupt  agreement 

Taking  the  interest  in  advance,  on  discounting  a  note,  \a  not  ueory ;  though  it  was  for- 
merlj  held  otherffise. 

But^  i$  9€em9,  thi^  is  confined  to  bankeni,  and  those  who  deal  in  commercial  paper  by  way 
of  trade* 

The  ciUMB  apon  (he  two  last  points  considered. 

A  bask  having  established  certain  days  for  discounting  notes,  discounts  a  note  at  90  days, 
taking  the  ii^terest  in  advance.  At  the  discount  day  nearest  the  day  when  the  note  fUk 
due,  but  previous  to  the  latter,  the  note  is  renewed,  the  interest  being  again  taken  in  ad- 
vance ;  and  the  note  is  renewed  the  same  way  a  third  time ;  so  that  for  part  of  the  time  for 
which  the  notes  run,  interest  is  taken  at  the  rate  of  14  per  cent,  per  annum,  owing  to  a  lapse 
of  the  notes.  This  is-not  usuary,  unless  there  was  an  agreement  upon  the  first  loan  eithsr 
express  or  implied,  that  the  note  should  be  thus  renewed,  or  it  otherwise  appears  thi^t  tte 
transaction  was  a  cover  for  usury. 


^ 
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30  days  after  date,  at  the  Bank  of  Utica,  and  discounted  by  new  york, 
the  bank.  ^^^'  ^^ 

The  cause  was  tried  at  the  Oneida  Circuit,  in  November,  Buik  of  Utte 
1821,  before  his  Honor,  (the  late)  Mr.  Justice  Piatt.  Wager. 

The  plaintiffs  proved  the  making  and  endorsement  of  the 
note,  the  amount  of  which,  including  interest  to  thelOth  day 
of  January,  1822,  was  $1039  86,  and  rested. 

The  defence  was  usury. 

The  defendants  then  proved  that  the  note  in  question  was 
the  second  renewal  of  a  like  note,  which  was  made  for  the 
purpose  of  raising  money  by  getting  it  discounting  at  the 
Bank  of  Utica ;  that  all  three  of  the  notes  were  made  for 
the  purposes  of  discount,  no  consideration  passing  between 
the  maker  and  endorsers. 

Julius  Augustus  Spencer,  a  witness  for  the  defendant, 
testified,  that  on  the  15th  of  March,  1821,  in  behalf  of  the 
parties  to  the  note  in  question,  he  carried  it  to  the  Bank  d 
Utica,  for  the  purpose  of  renewing  a  former  note,  and  to 
pay  the  discount ;  that,  on  his  presenting  it  at  the  Bank, 
some  question  arose  among  the  officers  of  the  Bank,  wheth- 
er the  note  could  be  renewed,  tlie  witness  believed,  on  ac« 
count  of  its  not  being  a  discount  day ;  that  one  of  the  officers 
said  he  would  go  and  see  Mr.  Hunt,  the  cashier,  on  the 
subject,  and  accordingly  went  out  and  shortly  returned,  say- 
ing that  the  cashier  directed  it  to  be  done ;  that  he  then  in- 
quired how  much  he  must  pay  for  the  discount  ?  and  was 
answered  by  one  of  the  officers  of  the  Bank, "  18  dollars  and 
9  cents,"  which  amount  the  witness  paid,  and  received  a  like 
note,  dated  the  12  of  December,  1820,  and  received  no 

In  taking  intereit  in  advance  on  discoimting  a  note,  it  is  lawful  to  includa  tlie  3  dmyi  of 
grace  in  the  computation. 

To  every  practical  purpose,  the  dajri  of  grace  are  a  part  of  a  promiaeorj  note. 

But  to  take  intereit  in  advance  upon  discounting  a  90  day  note,  calculated  at  ^  of  a  year 
for  90  days,  is  usurious,  and  the  note  void. 

Receiving  usurious  interest,  intentionally,  is  sufficient  evidence  of  a  corrupt  agneoMnt 

The  policy  of  the  statute  of  nsur^  vmdicated. 

Custom  or  usa^  will  not  be  received  to  sanction  usury. 

A  point  once  directly  decided  by  this  court,  may  be  raised  for  the  purpose  of  bringing  a 
writ  of  error  in  another  cause  ;  but  the  court  will  not  hear  it  argued. 

Lex  mereatoria:  what:  how  proved.  Authorities  to  these  points  collated.  Otifimt 
counsel,  arguendo, 

CuMiom  and  U9age  of  trado.  What  is  a  good  custom  or  usage :  manner  of  proving  them : 
for  what  purpose  they  are  evidence :  held  not  to  sanction  a  penal  oflfencek  Anthofitiee  to 
these  points  collated.    Id, 
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^EWTORK,  money ;  that  he  did  not  object  to  the  amount  of  discount 
May,  1824.    ^hj^h  ^^g  demanded  ;  that  he  had  at  that  time  made  no 

fiank  of  Utica  computation  of  the  discount,  and  did  not  know  whether  it 
Wager.       ^as  too  much  or  too  little. 

The  defendant  also  proved  that  the  two  previous  notes,  of 
which  the  one  in  question  was  a  continuation,  (the  first  dated 
September  12th,  1820,  and  the  second,  December  12th, 
1820,  both  corresponding,  in  all  other  respects,  with  the  last) 
were  successively  discounted,  at  the  same  Bank,  each  for 
the  same  sum  of  18  dollars  and  91  cents,  and  under  circum- 
stances, in  other  respects,  similar  to  those,  which  attended 
the  discount  of  the  last.  The  first  note  was  discounted  on 
the  15th  or  16th  of  September,  1820 ;  and  the  second  at  the 
day  it  bore  date.  The  first  note  was  drawn  and  delivered 
to  one  Maynard,  with  a  request  to  have  it  discounted  for  the 
parties ;  and  he  procured  it  to  be  discounted  accordingly. 
He  applied  to  have  it  discounted  the  12th  September,  which 
was  denied  on  account  of  a  formal  objection  to  the  note, 
which  was  afterwards  rectified. 

A  witness  for  the  defendant  testified,  that  he  had  made  a 
eomputation  of  the  interest  on  the  note  in  question,  and  that 
the  interest  on  1000  dollars,  for  93  days,  is  17  83^,  for  90 
days,  $17  26  ;  for  89  days,  $17  07 ;  that  the  discount  on  the 
same  sum,  for  93  days,  is  $17  62 ;  for  90  days,  $16  97 ; 
and  for  89  days,  $16  78.  The  witness,  on  being  requested 
by  his  Honor,  the  presiding  Judge,  to  explain  what  he  meant 
by  discount  in  distinction  from  interest,  stated,  that  it  was 
defined  by  Pike  and  Daboll,  in  their  Treatises  on  Arithme- 
tic, and  as  the  witness  understood  it.  Discount  is  an  al- 
lowance made  for  the  payment  of  any  sum  of  money  before 
it  becomes  due,  or  upon  advancing  ready  money  for  notes, 
bills,  &c.,  which  are  payable  at  a  future  day.  What  remains 
after  the  discount  is  deducted,  is  the  present  worth,  or  such 
a  sum  as  if  put  to  interest  would,  at  the  given  date  and  time 
amount  to  the  given  sum  or  debt.  The  witness  further  sta- 
ted, that,  allowing  each  of  the  three  notes  to  have  run  93 
days,  the  interest  would  have  been  $53  SOJ,  and  tliat  the 
Bank  had  taken  too  much  interest,  by  77  cents  ;  that  the 
whole  time  from  the   15th  of  September,  1820,  the  time. 
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.when  the  first  note  was  discounted,  until  the  note  in  ques-  newyork, 
tion  became  mature,  was  273  days ;  and  that  the  interest  fwr       *^'  ^ 
that  time  was  $52  35 ;  that  the  diflFerence  between  that  sum  B^ik  of  UUoii 
and  $54  27,  taken  by  the  Bank,  was  $1 92 ;  and  allowing  the       Wagw. 
Bank  to  take  interest  in  advance,  without  regard  to  discount, 
and  include  the  days  of  grace,  and  without  regard  to  the 
time  the  notes  had  run  before  being  discounted^  or  the  lapse 
of  the  notes,  the  Bank  had  taken  25|  c^its  too  much  on 
each  note. 

Thomas  Colling  was  then  called,  as  a  witness  on  the 
part  of  the  plaintiffs,  and  testified  that  he  was  a  clerk  in 
the  Bank  of  Utica,  and  had  been  for  9  years ;  that  the  note 
in  question  fell  due  on  the  15th  day  of  June,  1821 ;  that  the 
discount  on  the  same  is  $18  09,  and  that  sum  was  according- 
ly received  for  discount.  The  same  drawer  and  endorsers 
had  two  notes  previously  discounted  ;  the  first  note  was  da- 
ted the  12th  day  of  September,  1820,  and  became  payable 
on  the  14th  day  of  December,  1820.  The  second  note  was 
dated  the  12th  day  of  December,  1820,  and  became  payable 
on  the  15th  day  of  March,  1821 ;  and  the  note  on  which 
this  suit  was  commenced,  is  dated  on  the  14th  day  of 
March,  1821,  and  became  payable  on  the  15  th  day  o[  June, 
1821 ;  that  the  first  note  was  discounted  on  the  day  of  its 
date,  as  appears  by  the  books  of  the  Bank,  and  passed  to 
the  credit  of  the  defendant,  and  the  money  drawn  out  on 
his  check ;  but  the  money  was  not  drawn  until  three  days  af- 
terwards, a  proposition  having  been  presented  to  the  board 
of  directors  on  the  12th  of  September,  1820,  the  date  of  the 
first  note,  to  discount  it,  which  was  acted  upon,  and  agreed 
to  by  the  board  as  he  then  understood ;  and  he  was  then 
told  by  the  cashier,  that  such  note  had  passed  the  board, 
and  he  was  accordingly  directed  by  the  cashier  to  pay  out  the 
money  whenever  the  note  was  presented.  A  second  note 
was  presented  and  discounted  on  the  day  of  its  date,  the 
avails  whereof  were  credited  to  the  account  of  the  defendant, 
and  his  draft  for  the  proceeds  received  on  account  of  the  « 

first  note.  The  same  sum  for  discount  was  received  on 
this  note  as  on  the  former.  It  appears  by  the  books  of  the 
Bank,  that  the  note  en  which  this  suit  is  brought,  was  dis- 
counted for  the  benefit  of  Sylvanus  Smally,  one  of  the  eH: 
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NEW  YORK,  dorsers,  and  passed  to  his  credit,  and  his  check  for  the  pro- 
May,  1824.    ^j^^jjg  ^nd  some  money  were  received  on  account  of  the 

Bulk  of  Utica  second  note ;  that  there  was  an  understanding  when  this 
Wager.  uote  was  presented,  that  (if  discounted)  the  proceeds  should 
be  applied  towards  the  payment  of  the  former  note.  The 
discount  received  by  the  Bank  on  this  note  was  also  4(18  09. 
It  often  happens,  and  is  the  ordinary  mode  of  doing  busi- 
ness, that  the  note  in  Bank  is  paid  up  before  a  new  note  is 
discounted. 

The  witness  farther  testified,  that  when  a  note  is  discount- 
ed, the  amount  is  immediately  deposited  to  the  credit  of  the 
person  for  whose  benefit  the  note  is  offered.    When  a  note 
becomes  payable  on  Thtirsday,  which  is  not  a  discount  day, 
a  new  note  Is  generally  presented  on  Tuesday  previous, 
there  being  but  two  discount  days  in  a  week,  viz.  Tuesday 
and  Friday ;  but  if  such  note  be  discounted  on  Tuesday, 
the  proceeds  are  placed  to  the  credit  of  the  person  for  whose 
benefit  the  note  is  offered  subject  to  his  draft,  except  in 
cases  where  there  is  an  express  stipulation  at  the  time  the 
note  is  presented,  that  the  money  shall  be  applied  to  the 
payment  of  some  particular  note.    When,  by  any  accident, 
it  happens  that  a  note  is  not  presented  on  a  discount  day  fw 
which  it  was  intended^  the  cashier  Is  specially  authorized 
by  the  board  of  directors^  for  the  accommodation  of  the  per- 
son presenting  it,  to  discount  the  same  as  of  the  preceding 
discount  day.    The  note  upon  which  this  suit  is  brought, 
was  presented  on  Thursday,  and  discounted  by  the  cashier 
on  the  special  authority  above  stated.    Notes  are  sometimes 
discounted  before  they  are  entered  on  the  books,  and,  in  this 
case)  the  books  of  the  preceding  discount  day  being  closed, 
the  note  in  question  could  not  be,  and  was  not  entered  upon 
the  discount  book  till  the  following  Friday. 

He  farther  testified,  that  he  did  not  know  of  any  agree- 
ment to  renew  the  first  or  second  note :  all  the  notes  were 
discounted  without  any  previous  stipulation  to  renew  them, 
to  his  knowledge. 

He  farther  testified,  that  the  duty  of  casting  interest  on 
notes,  and  keeping  the  discount  book  of  the  Bank,  was  as- 
signed to  him,  and  the  proceeds  of  them  were  credited  by 
iiim  on  the  books  of  the  Bank  :  that  he  has  calculated  iiv 
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terest  on  all  notes  by  the  same  rule,  according  to  which  the  new  torKj 
interest  was  calculated  on  these  notes,  by  first  computing  the    May,  1834. 
interest  at  6  per  cent,  for  90  days,  at  15  dollars,  and  for  the  Buik  of  utiom 
three  days  of  grace,  one  30th  part  thereof  or  50  cents,  and       Wager. 
then  adding  the  6th  of  that  amount,  $2  58f  for  the  other  per 
cent,  making  in  the  aggregate,  $18  8},(1)  without  ever  hav^ 

(1)  The  difference  in  the  manner  of  casting,  between  the  bank  and  tbv 
defendant,  will  be  illoitrated  by  the  two  following  operation! : 

Teb  Bank. 

$1000 
6 


90  days— J  of  a  year  4)60,00 

3  days  grace— ^  of  a  mo.  30)15,00 

50 


Obtain  |  6)15,50 

which  is  2,58} 

which  added  to  int  at6prct  )  —  j  ^^^  j    ^g  j 

makes  7  pr.  ct  int  or  disc^nt  )     >  ««^a#,*«       il8  09 

Tbk  Dbrndamt* 

days    dolls,     days 
365   :   70   : :  93 

70 


365)65,10(17,83,5.      Int  or  diaeount  for  98 
365  days,  $17,83,5. 

2860 
2555 


3050 
2920 

1300 
1095 

2050 
1825 

225 

From  bank  discount  >  $18,09 
deduct     defendant's )    17,83,5 

Difference  25^  for  93  days. 

Vol.  n.  91 
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NEW  YORK,  iug  received  any  particular  directions  on  the  subject  firom 

May,  1824    ^^  directors  of  the  Bank ;  but  that  he  had  calculated  interest 

Bank  of  Utica  as  the  cashier  was  in  the  habit  of  doing ;  and  as  he  in- 

Wager.       structed  the  witness  at  the  opening  of  the  institution,  having 

found  the  method  in  practice,  the  most  easy  and  conyen- 

ient 

He  farther  testified,  that  the  interest  on  a  90  day  note, 
like  the  present,  is  computed  for  93  days,  and  amounts  to 
$18  8f  ;  but  the  interest  received  on  this  note.  viz.  $18  09, 
upon  the  mode  of  computation  usual  in  banks,  is  a  firaction, 
say  J  of  a  cent  too  much. 

The  counsel  of  the  defendant  objected  to  the  competen- 
cy of  evidence  to  show  the  modes  or  customs  of  the  plain- 
tifis,  or  those  usual  in  banks  or  any  association  of  men  what- 
ever, to  justify  the  plaintiffs  in  taking  more  than  7  per  cent, 
interest.  But  the  Judge  received  the  evidence  subject  to 
the  exception. 

The  witness  then  further  testified,  that  the  whole  amount 
of  interest  received  on  the  three  notes,  is  064  27.  The 
amount  of  interest  at  30  days  to  the  month,  computed  as 
above,  according  to  the  usage  of  banks,  is  $54  25.  1000 
dollars  for  93  days,  at  365  days  to  a  year,  is  $lt  83^. 

The  witness  then  made  the  following  calculations  agree- 
f  able  to  the  usage  of  banks,  viz. :    Interest  on   $1000  for 

three  renew'als,  payable  in  90  days  from  date,  making  the 
whole  number  of  days  279,  for  which  these  notes  ran  inclu- 
ding three  days  of  grace  to  each  note,  is  $54  25.  The  interest 
on  the  same  notes  for  94  days  to  each  note,  that  being  the 
time  for  which  the  parties  to  the  notes  had  the  use  of  the 
money,  both  days  being  included,  making,  in  the  whole, 
282,  is  $54  83. 

The  witness  further  testified,  that  in  cases  where  the 
Bank  of  Utica  have  had  intercourse  with  the  Banks  of  New 
York,  where  it  was  proper  for  them  to  charge  7  per  cent, 
interest,  they  calculated  interest  in  the  same  way ;  that  the 
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Bank  of  Utica  have  had  various  transactions  with  other  newtork, 
banks,  in  which  the  same  mode  has  always  been  adopted ;     May,  1824. 
that  if  a  balance  is  due  from  one  bank  to  another,  the  way  Bank  of  UUm 
of  calculating  interest  on  such  balance,  would  bo  to  consi-       Wagw. 
der  30  the  tV  ^y^  ^  ^  7^^*     'I^^  ^^  believed  to  be  the 
practice  of  all  the  banks  in  the  state,  as  he  found  it  to  be  so 
when  he  came  into  the  Utica  Bank,  and  has  never  disco- 
vered that  it  had  been  altered  in  any  of  the  banks. 

The  witness,  on  his  cross-examination,  testified,  that  when 
a  note  was  presented  at  the  bank,  to  renew  a  former  note, 
he  usually  wrote  on  the  face  of  it,  "  to  pay  1000,"  in  red 
ink,  or  such  sum  as  the  former  note  amounted  to ;  and  that 
when  a  note  was  paid  up  by  a  renewal,  there  was  usually 
endorsed  on  the  back,  "  ifrf."  or,  "  Renewed,^ 

The  two  first  notes  were  then  produced  to  him,  and  on 
the  back  of  the  first  note,  dated  12th  September,  1820,  was 
endorsed,  "  Rd.  Wm.  B.  Wells,  Tellr,"  and  on  the  face  of 
the  second  note,  dated  12th  December,  1820,  was  written 
by  the  witness,  "  to  pay  $1000,"  in  red  ink ;  and  on  the 
back  was  written,  "  Bank  Rd.  Wm.  B.  Wells^  Tellr?'  On 
the  face  of  the  note  in  question,  was  written  by  the  witness, 
« to  pay  $1000,"  in  red  ink. 

The  witness  further  testified,  that  in  all  the  foregoing 
calculations  by  him,  he  had  called  30  days  a  month,  and 
360  days  a  year. 

A  verdict  was  taken  for  the  plaintifis,  by  consent,  sub- 
ject to  the  opinion  of  the  Court  upon  a  case,  and  subject  to 
all  legal  exceptions,  on  all  points  arising  thereon,  with 
leave  to  either  party  to  turn  the  case  into  a  special  verdict. 

The  following  calculations  were  furnished  to  the  (Jourt, 
on  the  argument,  by  the  counsel  for  the  defendant : 
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rEW  YORK,  Calculation  for  100  years,  alluded  to  by  Mr.  Griffin  argutndo. 
May,  1834.     


Bukof  Utica  Frc 
▼. 
Wafer.         7 


Exeeu* 


2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


ITrM, 


I 


Exee99, 


irr$. 


Excesf, 


972  22 

Int.       68  06 

972  22 

2012  50 

3125  59 

4316  60 

5590  98 

6954  57 

8413  61 

9974  78 

11645  23 

13432  62 

15345  12 

17391  50 

19581   13 

21924  03 

24430  93 

27113  32 

29983  47 

33054  53 

36340  57 

39856  63 

43618  81 

47644  35 

51951  67 

56560  51 

61491  97 

66768  63 

72514  65 

78562  90 

85034  52 

91979  16 

99389  92 

107319  43 


33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 


115804  01 

67 

124882  51 

68 

134596  51 

69 

144990  49 

70 

156112  04 

71 

168012  10 

72 

180745  17 

73 

194369  55 

74 

208947  64 

75 

224546  29 

76 

241306  75 

77 

259170  44 

78 

278284  59 

79 

298736  73 

80 

320620  52 

81 

344036  18 

82 

369090  93 

83 

395899  52 

84 

424584  77 

85 

455277  92 

86 

488119  59 

87 

523259  96 

88 

560860  38 

89 

601092  83 

90 

644141  55 

91 

690203  68 

92 

730490  16 

93 

792246  69 

94 

848676  18 

95 

909055  73 

96 

973661  85 

97 

1042790  40 

98 

1116757  95 

99 

1196903  23 

loo! 

1281658  68 
1372347  01 
1469383  52 
1573212  59 
1684309  69 
1803183  59 
1930378  66 
2066477  37 
2212103  01 
2367922  44 
2534649  23 
2713046  90 
2903932  40 
3108179  89 
3326724  60 
3560667  54 
3810886  49 
4078620  76 
4365096  43 
4671625  40 
4999611  40 
5350556  42 
5726067  59 
6127864  54 
6557787  28 
7017704  75 
7509916  30 
8036592  66 
8600126  37 
9203107  44 
9848297  28 
10538650  31 
11277328  05 


12067713  23 

$120677  13  yearly  average. 

Difference  in  the  operations  of  Discount  and  Interest. 


Am*L 

Time. 

Intere$t 

Di9c't. 

Differ- 
enee. 

$1000 

93  ds. 

$17  83 

$17  52 

$0  31 

C( 

1  year 

70  00 

65  42 

4  58 

u 

2  do 

140  00 

122  90 

17  10 

u 

3  do 

210  00 

173  56 

36  44 

(( 

10  do 

710  00 

411  70 

288  23 

C( 

14  do 

980  00 

494  95 

485  05 

« 

15  do 

1050  OOl 

512  20 

537  80 

Preeent  worth 
Umm  by  dite^t. 


Present  worth 
Uoo  by  the  InL 


$982  48  J1972   17 

934  58  930  00 

877  10  860  00 

826  42  790  00 

599  30  290  00 

505  05  20  00 

487  80  50  less 
than  nothing. 


^ 
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Utica  Bank  ^  new  york, 

v.  \  May,  1824. 

Philip  Wager.  )  The  plaintifls  loaned,  $981  91  ^^^  ^^  ^^^ 

Interest  thereon  3  months,      17  18         ▼• 

Wager. 

$999  09 
They,  however,  reserved  in  advance,    $    18  09 
Interest  thereon  3  months,  31 

Paid  at  the  end  of  the  term,  1000  00 


$1018  40 


Difference  excess,  $19  31 

4 


Excess  in  one  year  on  $1000,  $77  24 

Annual  excess  on  the  Utica  Bank  capital, 

$1,000,000,  $77,240, 00 

The  bank  has  been  incorporated  13  3rears, 

which  gives  to  them  of  usury,  $1,004,120  00 

$981  91  is  loaned :  no  more  is  ever  forborne. 
68  73  interest  thereon  1  year. 


$1050  64  due  to  the  plaintiffs  at  the  end  of  one  year. 

By  their  method  of  doing  business,  they,  however,  get  at 
the  end  of  the  year : 


Pr 

incipal,    $1000  00 

Paid  in  advance, 

18  09 

Interest  thereon  one  year, 

1  27 

Paid  at  the  end  of  3  months, 

18  09 

Interest  thereon  9  months. 

96 

Paid  at  the  end  of  6  do. 

18  09 

Interest  thereon  6  do. 

63 

Paid  at  the  end  of  9  do. 

18  09 

Interest  theieon  3  do. 

31 

$1076  52 

1050  64 

DifEerence,       $U  88 
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NEW  YORK,      H,  R,  Storrs,  for  tlie  plaintiffs.    We  claim  to  recover  on 

^'^y'  ^^^    the  following  grounds  : 
Bank  of  Utica      1.  The  receipt  of  interest  in  advance,  on  the  notes  dis- 
Wager.       counted,  was  not  usurious. 

2.  The  discounting  of  the  2d  and  3d  notes,  be/ore  the  1st 
and  2d  respectively  became  due,  was  not  usurious. 

3.  There  was  no  corrupt  contract  between  the  parties,  for 
taking  more  than  7  per  cent.  The  facts  repel  the  idea  of 
any  intention  to  take  illegal  interest. 

4.  The  second  note  dated  December  12,  1820,  fell  due 
March  15th,  which  is  strictly  3  calendar  months  and  3  dajrs. 
This  note  is,  therefore,  not  usurious  on  any  principle.  If, 
then,  the  last  note  were  admitted  to  be  usurious,  the  plain- 
tiffs are  still  entitled  to  recover  on  the  2d  note,  that  not 
being,  in  law,  paid, 

5.  The  second  note  of  December  12th,  was  not  given  in 
pursuance  of  any  original  contract  for  usurious  interest 
There  was  no  original  agreement  to  discount  a  second  note. 

6.  The  mode  of  casting  interest  adopted  was  correct,  and 
is  not  usurious. 

7.  The  plaintifls  are  entitled  to  recover  on  the  money 
counts. 

1.  The  right  to  take  7  per  cent,  by  way  of  discounting  a 
promissory  note,  is  established  by  the  ManhcUtan  Company 

^^)  15  John.  V.   Osgood,(a) 

2.  We  shall  be  told  that  discounting  the  2d  and  3d  notes, 
before  the  1st  and  2d  respectively  became  due,  was  usu- 
rious,  [n  answer,  we  adopt  the  language  of  Ejrre,  Ch.  J.  in 

P. ^154.  Hammett  v.  Yea[b)  who  puts  this  very  case,   "  But,"   says 

he,  "  if  part  of  the  money  were  carried  to  the  account  of 
the  borrower,  though  he  did  not  mean  to  draw  for  it  for  some 
time,  and  did  not  actually  draw  for  it  till  the  whole  time 
on  the  discounted  bill  was  expired,  no  man  would  doubt  of 
the  fairness  or  lawfulness  of  the  transaction ;  and  yet  an  inter- 
est is  gained  for  the  whole  of  that  time,  upon  money  not  acta- 

R^  I54r**^  ally  advanced."  Sewull,  /.,  in  the  Maine  Bank  v.  Buits,{c) 
speaks  of  this  as  the  known  and  established  course  of  bank- 
ing business,  and  so  far  from  being  usurious,  as  constituting 
in  connection  with  discounts,  an  important  and  acknowledg- 
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ed  source  of  profit,  peculiar  to  this  kind  of  institution.    He  new  tork, 
describes  this  operation  in  the  following  language :  "  A  bor-    ^^»y»  ^^^ 
rower,  who  is  unable  to  discharge  his  note  at  the  expiration  Bank  of  Utica 
of  the  usance,  or  when  the  day  of  payment  arrives,  is  under      wa^er. 
the  necessity  of  preparing  himself  by  requesting  a  discount 
of  another  note,  which  being  to  be  presented  on  a  certain 
day  appointed  for  the  business,  the  second  discoimt  is  gene- 
rally made  some  days  before  the  preceding  note  is  due ;  and 
as  the  purpose  is  only  the  punctual  payment  of  that  note,  the 
proceeds  of  the  second  discount  are  never  drawn  from  the 
bank,  which  has  the  benefit  of  the  deposit  imtil  the  adjust- 
ment is  made."    If  it  had  been  a  part  of  the  original  agree- 
ment, that  successive  notes  should  be  discounted  upon  this 
plan,  with  a  view  to  swell  the  discount,  the  transaction  might 
have  been  usurious ;  but  nothing  of  that  kind  is  pretended. 
It  is  the  common  case  of  one  having  money  to  pay ;  and  ap- 
plying to  a  bank  to  furnish  himself  with  funds  for  that  pur- 
pose.   The  defence  fails  for  the  want  of  showing  any  cor- 
rupt agreement.    The  Bank  of  Chenango  v.  Curti$Sy{d)  is     (<0  19  Jobk 
a  much  stronger  case  for  the  defendant.  He  eigreed  with  the 
bank  in  that  case,  to  deposit  2000  dollars,  take  a  loan  of 
$5000  and  pay  the  interest  on  the  whole  5000  dollars  if  it 
should  return  to  the  bank,  still  leaving  his  deposit  there,  and 
receiving  nothing  for  it.    This  was  holden  not  to.be  usuri- 
ous, because  the  object  of  the  agreement  was  fair ;  and  though 
more  than  legal  interest  might  have  been  paid,  if  the  contin- 
gency had  turned  out  against  the  bank,  the  honest  intent  of 
the  parties  would  prevent  its  being  usury. 

3.  Our  answer  to  the  general  objection,  that  more  than  le- 
gal interest  has,  in  fact,  been  taken,  is  also  founded  on  the 
total  absence  of  any  intention  to  violate  the  statute  of  usury. 
The  casting  interest  for  the  90  days,  as  the  j-  of  a  year,  and 
for  the  3  days  of  grace,  as  the  ^,  of  a  month,  and  thereby 
gaining  interest  on  the  fractions  which  a  subdivision  of  the 
year,  at  this  rate,  would  produce,  was  the  result  of  an  ar- 
rangement made  at  the  bank,  for  the  mere  purpose  of  con- 
venience. The  object  was  decimal  simplicity  of  time,  and 
no  greater  or  less  devisor  would  reach  the  actual  period  so 
nearly.  There  was  no  agreement  between  the  bank  and 
the  defendant,  that  the  note  should  be  renewed  at  all ;  much 
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NEW  YORK,  less,  that  it  should  be  renewed  at  a  sacrifice  beyond  what 
May,  1824.    ^^  ^^  j^gj^l  interest    This  error  does  not  render  the  note 

Bank  of  Utica  usurious.    We  Say  error,  because  it  is  clearly  such,  in  the 

Wiurar.      calculation  of  tune.    If  neither  party  contemplated  usury,  it 

cannot  be  so,  and  any  other  doctrine  would  be  monstrous. 

It  cannot  be  necessary  to  read  the  act  for  preventing  usu- 

(«)  1  R.  L.  ry.(c)    This  act  consists  of  two  branches.    The  first  for- 

^  bids  the  taking  or  contracting  for  more  than  7  per  cent,  per 

annum,  for  money  or  other  thing  lent  and  declares  all  bonds, 
bills,  notes,  contracts  and  assurances  whatsoever,  &c.,  for  se- 
curing more,  to  be  utterly  void.  The  second  branch  im- 
poses the  penalty  of  refunding  the  excess.  ^Fhis  penalty 
attaches  by  the  very  terms  of  the  act,  whether  the  excess  be 
received  corruptly  or  not ;  but  the  greater  penalty  imposed 
by  the  first  branch,  the  forfeiture  of  the  contract,  is  not  in- 
curred, unless  a  corrupt  agreement  is  proved  to  have  been 
made  at  the  time  of  the  loan.  If  pure  in  its  origin,  60  per 
cent,  or  any  greater  siun,  may  be  afterwards  taken,  and  it 
does  not  avoid  the  contract,  though  the  second  branch  of  the 
statute  very  properly  requires  that  it  should  be  refunded. 
Error  is  not  enough.  If  the  bank,  then,  have  received  too 
much,  let  the  defendant  resort  to  the  proper  remedy,  which 
is  an  action  for  the  excess.  This  is  all  he  can  do. 
All  the  authorities  concur,  that  to  avoid  the  contract,  the 
(/)TR«ym.  ^^P"®®"^®^^  °^^st  be  corrupt.    The  true  distinction  is  laid 

196.  down  by  Twisden,  J.  in  Rex  v.  Atten,{f)  that  "  if  the  party 

who  lends  the  money,  contracts  for  more  than  £6  per  cent 
all  the  assurance  is  void,  but  if  he  doth  not  contract  for  more 
than  the  statute  allows,  and  afterwards  he  will  take  more, 
the  assurance  shall  not  be  avoided,  but  the  party  shall  forfeit 
the  treble  value."  The  forms  of  pleading  furnish  the  most 
accurate  test  of  principles.  The  manner  of  pleading  usury,  in 
avoidance  of  a^ontract,  is  always,  "  that  it  was  corruptly,  and 
against  the  form  of  the  statute  in  that  case  made  and  pro- 
vided, agreed  by  and  between  the  said  A.  B.  and  the  said  C. 
D."  that  the  former  should  lend  and  forbear,  and  that  the  latter 
should  give  and  pay  the  usiuious  rate  of  interest  ;(^)  to  which 


(g)  3  Chit  PL  467,  and  Tid.  Fmrel  r.  Skmen,UKth,  595.  I}mmd€  t.Cw^ 
§§rt  id.  35.  HinUm  ▼.  Rofe,  3  Show.  339.  Swailes  T.  BmUtmmm,  8k  W. 
Jon.  409.    Vide  alw  1  Keb.  639.    Ord.  93. 
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the  replication  is,  that  the  contract  '^  wsis  made  by  the  sdid  newtorKj 
C.  D.  for  a  good  and  legal  coniiideration,  and  ndt  in  pursti-    ^*y>  ^^^ 
ance  of,  or  upon  the  said  corrupt  and  unlawful  agreement,  ^"^  ^  UtioB 
or  for  the  purpose  iii  the  plea  of  the  said  C.  D.  mentioned,       Wagw 
in  manner,"  &c.(A)    There  is  not  a  doubt  abcnit  the  law^ 
if  these  well  established  precedents  ai^  correct    The  issue  j^  y.  x«,m, 
is  always  directly  upon  the  colrupt  agreement  Hardrwi,  418. 

Thus  in  Button  v.  Doumham,{i)  which  was  debt  on  bond  case  70,  p.  87, 
conditioned  to  indemnify  against  another  bond  wherein  the  J®'  ^^jf  *^ 
parties  were  bound  to  one  Wolmer^  ice.,  the  defendant  plead-  ^i«tr.  7if  i^r 
ed  the  statute  of  usury,  and  that  it  was  cttrrupte  agreaium^       (t*)      Cio. 
between  him  and  Wolmet,  that  the  defendant,  for  the  for-  S"-    ..^2" 
bearance  of  £20  for  a  ycfar,  should  give  td  Wolmer  £10,  if  C.  eaUed  Bm^ 
A.,  his  son  were  then  aUVe,  and  that  the  obligation  ^as  made  ^^  ^-J^rmnMi 
for  that  cause,  and  so  vdid,  &c.    Upon  demurrer,  it  Was  iii- 
sisted  that  this  was  not  usury,  it  being  upon  a  contingency ; 
but  three  of  the  Justices  of  the  Common  Pleas  held  it  to  be 
usury ;   '<  for  the  corrtipt  agreement  (which  is  confessed  by 
the  demurrer)  makes  it  usury,  and  it  is  the  intent  makes  it 
to  be  so,  or  not  ^o." 

It  may  be  true  that  an  agreement  to  take!  beyond  the  le^ 
gal  interest,  wholly  imexplained,  will  be  Intended  usurious. 
But  here  the  circumstances  explain  fully  the  manner  hi 
which  it  happened.  The  Eilglish  statute  of  usury  ci±-^ 
presses  a  distinction  much  like  that  for  which  we  conterid^ 


It  contains  a  proviso,(J)  (hat  the  adt  shall  not  extend  to  "  covc^  (j)  37 
nants  made  updn  a  just  and  true  intent  had  between  the  par-  ®» ***•  ^»  ■• 
ties."  Our  statutes  were  re-enacted  and  continued  down 
from  the  English  by  reVisals  ffom  time  to  time,  all  being 
in  pari  materia^  and  the  whole  should  be  clonstrued  together; 
Indeed,  there  never  has  been  ahy  dispute  about  the  conf- 
struction,  that  there  must  be,  in  fact,  a  dorrtipt  agreement 

In  Hammet  v.  Yea,  the  defence  was  usury,  and  Hookey  S.  ^  «  ^ 

said,(A:)  he  could  not  but  consider  the  defence  in  the  sanKe  light  p.  15a 
as  he  thought  a  proceeding  on  the  other  branch  of  the  statute, 
and  thought  the  transaction  entitled  to  as  &vorable  cdnstruc 
tion,  as  if  it  Were  the;  subject  of  a  piefnal  prosecution  ;  sM 
Eyre,  C.  X  has  explained  and  elucidated  thiet  whole  doc^itine     (Q  li  151, 
in  the  same  case.(/)    «  f  repeat,"  toys  h^  in  coite^asioni  ^^ 

YoL-  IL  92 


;726  CASES  IN  TH£  SUPREME  COURT 

NEW  YORK,  '^  that  I  cannot  agree,  that  in  usury,  more  than  in  any  other 
May,  1884.    ^^^  ^j^g  ^hole  tr&nsaction  is  not  to  be  taken  together }  that 
Bank  of  Utica  it  is  not  to  be  analyzed  and  reduced  to  all  the  parts  of  which 
Wager.       it  is  to  be  composed,  and  to  all  the  conclusions  of  fact  which 
fairly  result  from  the  whole  of  the  eridence,  and  that  the  law 
does  not  arise  from  a  fact,  so  considered.     Whether  more 
than  6  per  cent,  be  intentionally  taken  for  the  loan  and  for- 
bearance of  money,  is  a  question  of  fact  to  be  decided  by  the 
jury.^'    It  was  maintained  in  that  case,  as  in  the  present,  that 
a  certain  set  of  facts  were,  per  se,  usurious,  but  the  whole 
Court  repel  that  idea  throughout  the  case.     The  reasoning 
of  Eyre,  C.  J.  is  adopted  by  Spencer,  C.  J.  in  Stewart  v.  Me- 
M)  Id  idm.  chanics*  ^  Farmer^  Bank,{m)  who  declares,  that  in  that,  as 
in  every  other  case,  where  the  question  of  usury  is  raised, 
all  the  facts  and  circumstances  are  to  be  taken  into  view. 
This  is  but  a  reiteration  of  the  doctrine  well  established  be- 
fore, from  the  earliest  cases  down  to  The  Bank  of  Chenango 
(n)  19  John.  V.  Curtiss,{n)    Gould,  J.  in  Murray  y.  Hardingj{p)  says, 
(o)  3   Bi  ''^^^  ground  and  foundation  of  all  usurious  contracts  is  the 
Bep.  8(>5.         corrupt  agreement."  The  excess  should  be  made  a  condition 
Homiyji'^hnl  ^^  ^®  ^^^^  !(p)  ^^^  ^  essential  is  the  corrupt  agreement 
Ch.  Rep.  6.      deemed,  that  even  in  Chancery,  where  pleading  is  stripped 
of  form  and  reduced  to  its  essential  principles^  it  is  usual  to 
plead  the  agreement  in  terms,  and  to  aver  that  it  was  cor- 
ii)  st^wrt  rupt( j)    In  Eagleston  v.  Shotwell,{r)  it  was  made  a  condi- 
.«     Farmer*  tion  of  the  loan,  that  the  borrower  should  take  part  in  insu- 
Aifil;,i9  John,  jance  stock,  above  its  value  in  the  market,  and  the  decision 
(r)  1  John,  proceeded  upon  this  ground.    The  decision  in  Thompson  v. 
(#)3lcL395.  -B^rry  ^  Van  Beuren,{8)  was  founded  on  open  exaction. 
(a)     Doug,  .'^h®  <^^^^  ^^  Lowe  V.  W(Ulerj{a)  was  considered  upon  all  its 
^^  circumstances ;  the  question  of  usury  was  referred  to  the  ju- 

ry, who  found  that  there  had  been  usury,  and  on  a  motion 
for  a  new  trial,  Ld.  Mansfield  said,  ^  the  only  question  in  all 
cases  like  the  present  is,  what  is  the  real  substance  of  the 
transaction,  not  what  is  the  color  and  form."  So,  in  Dunr 
ham  v.  Gouldj{t)  the  jury  were  charged,  "  that  if  they  be- 
367.  ^  h^ved  the  exchange  of  notes  to  have  been  for  the  purpose 
of  lusing  nx>ney  at  a  greater  rate  of  interest  than  7  per  cent 
per  a^num,  whkh  they  were  warranted  to  infer  from  the  ev|> 
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dence  before  them,  then  the  transaction  was  usurious,"  thus  newtork, 
putting  the  usury  upon  the  intention  and  purpose  of  the  par-    May*  ^8^ 
ties.    The  opinion  of  the  Chancellor  in  that  case,(u)  goes  Bank  of  Utie« 
upon  the  same  principle.    In  Spurrier  v.  Mayoss{v)  Ash-      Wmr 
hurst,  commissioner,  says,  <<  my  first  impressions  have  been 
altered  by  the  arguments  and  the  facts  of  the  case*    To  make     ^^^  f  y^ 
the  contract  usurious,  it  must  be  apparent,  either  upon  the  Jun*  ^^3. 
face  of  it,  or  by  evidence,  that  the  intention  of  the  parties  in 
the  creation  of  it,  was,  by  means  of  shift  or  device,  to  take 
more  than  legal  interest  for  the  loan  or  forbearance  of 
money."    In  Tate  v.  Wellings^  Buller,  J.  says,  "  here  the 
defence  set  up  is,  that  the  contract  itself  was  illegal,  and  in 
order  to  support  such  a  defence,  it  must  be  shown  that  it  was 
usurious  at  the  time  when  it  was  entered  into,  for  if  the  con- 
tract were  legal  at  that  time,  no  subsequent  event  can  make 
it  usurious."     Thompson  v.  Thonipson,{w)  was  the  case     (»)  8  Mtm 
of  an  usurious  agreement  at  the  time,  and  in  Thompson  v.      ^' 
Woodbridge,{x)  the  Court  lay  down  the  distinction  for  which     (*)  Id.  956, 
we  contend,  in  terms,  that  "  where  usurious  interest  is  not 
originally  contracted  for,  but  is  afterwards  received,  the 
party  receiving  it  is  subject  to  the  penalty  provided  by  the 
statute,  but  the  note,  or  other  security,  is  not  avoided."    So, 
per  Ld.  Mansfield,  in  Abrahams  v.  Bunn,  (y)  "  there  may     (y)  4  Bnnr, 
be  usury  which  cannot  affect  the  debt  or  avoid  the  contract.        • 
The  clause  that  avoids  the  contract,  is  where  the  contract  is 
for  more  than  5  per  cent"    Courts  of  Equity  refuse  to  lay 
down  any  general  rule,  but  always  put  themselves  upon  the 
circumstances  of  each  case,  on  the  question  whether  there 
be  a  shift  to  evade  the  statute.(z)  0**941  ^^**^ 

The  Maine  Bank  v.  Butts,{a)  will,  doubtless,  be  loudly     («)  8  Man» 
appealed  to ;  but,  upon  examination,  will  be  found,  instead  ^^ 
of  sustaining,  to  defeat  the  defence.    How  that  case  was  deci- 
ded, on  being  finally  submitted  to  a  jury,  does  not  appear,    - 
but  admit  that  it  was  a  case  of  usury :  the  company  had  dis- 
counted for  three  years,  a  series  of  small  notes  given  to  se- 
cure the  interest  semi-annually,  on  two  large  notes,  one  pay- 
able in  two,  and  the  other  in  three  years.    The  transaction 
was  usurious  on  its  face.    The  bank  took  the  notes  with  a 
knowledge  of  the  excess,  under  the  idea  that  they  were  pri« 
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^EW  YORK,  vileged.    The  Court  repel  the  idea  of  privilegei  and  at  the 
May,  1834.    conclusion,  they  state  the  very  case  under  discussion,  and 

jPank  of  uuca  distinguish  it  ^m  the  one  which  they  decide.  ^*  The  mis- 
^•ger.  tal^e,''  say  they^  "  was  not  involuntary,  as  a  miscalculatioa 
might  be  considered,  where  an  intention  of  confoFmii^  to 
the  legal  rule  of  interest  was  proved ;  but  a  voluntary  de- 
partture  from  the  rate.  An  excess  of  interest  was  intentioa- 
ally  tal{:ien,  upon  a  mistaken  supposition  tliat  banks  were 
privileged  in  this  respect  tp  a  certain  extent,  This  was, 
therefore,  in  the  sense  of  the  law,  a  conrupt  agreement,  for 
ignorance  of  the  law  will  not  excuse."  But  it  will  be  seen, 
by  a  remark  just  before  the  one  quoted,  that  strong  as  thfit 
case  was,  the  Court  would  not  be  understood  as  deciding 
that  it  was  one  of  usury.  ''  How  that  is  in  the  ca3e  at  bar," 
say  they,  '^  we  ^re  not  called  upon  to  decide  at  this  time,  but 
we  are  all  of  opinion,  that  the  defendant  is  entitled  to  a  new 
trial."-  Why  ?  because,  as  will  be  seen  by  the  case,  the 
Judge  did  not  submit  the  question  to  the  jury ;  so  that  both 
in  its  reasoning  and  result,  that  case  comes  to  the  very  point 
for  which  we  contend.  The  Court  distinguished  carefully, 
lest  copnsel  should  dream  of  a  mistake  being  usurious. 
^'  That,"  say  the  Court, "  was  a  voluntary  contract."  Not  so 
in  the  case  under  consideration.  All  business  is  done  in  the 
Utica  }iauk  at  7  per  cent  and  the  Clerk  has  merely  dis- 
counted by  an  erroneous  rule.  There  is  nothing  about  this 
excess  in  the  original  contract,  as  there  was  in  The  Maine 
Bank  V.Butts,  No  terms  are  specified ;  every  thing  passes 
on  in  silence,  an  dof  course.  The  Clerk  says,  he  reserved 
.  the  $18  09  to  the  Bank,  as  the  discount  This  is  now  com- 
plainied  of  as  erroneous^  but  that  does  not  make  it  usurious. 
It  was  not  complained  of,  nor  pven  noticed  or  thought  of 
at  the  time.  No  excess  was  understood  to  be  reterved  for 
(&)  CUytoffM  the  loan,  which  is  essential  to  constitute  usury.(&) 

Me,  5  Rep.      Bucklejf  V.  Cfuildbank,{c)  is  a  strong  case  that  a  mistake 
(e)  Cip.  Jac.  will  not  amount  to  usury.    In  that  case,  it  was  found  by  spe- 

^  cial  verdict,  that  the  agreement  was  to  lend  £120  for  a  year, 

at  legal  interest.  The  agreement  was  made  the  23d  erf  May 
1617,  and  a  bond  was  drawn  by  a  scrivener,  dated  that  day 
by  which  the  defendant  became  bound  to  pay  £138,  upoa 
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the  24th  of  May  next  ensuiug,  which  some  of  the  Court  al«  newtork, 
lowed  might  refer  to  the  same  month  of  May  in  which  the    May,  1824. 
bond  was  dated,  which  would  make  it  usurious  if  unexplain-  Bank  of  Utie« 
ed ;  "  but  they  all  held/'  says  the  book,  "  although  it  should       Wiim 
be  expoimded  to  refer  to  May  24th,  the  same  month  and* 
year,  which  is  the  next  day,  as  it  was  in  Frescoes  case,  (Cro. 
Jac.  646,)  yet  forasmuch  as  the  agreement  is  found  to  be  to 
make  the  loan  for  a  year,  and  that  the  assurances  were  for 
.  tlie  payment  at  the  end  of  the  year,  and  by  the  scrivener's 
mistake  is  made  payable  the  next  day,  it  is  not  usury  within 
the  statute  ;  for  there  was  not  any  corrupt  agreement  be- 
twixt them,  but  a  true  and  absolute  agreement''    It  will  be 
seen  also,  by  Wood's  Institutes  of  the  Laws  of  England,(d)     M)  p-  48a. 
a  book  remarkably  correct  in  its  definitions,  that  usury  im^ 
plies  a  gain  by  contract,  in  consideration  of  the  loan;    but 
there  can  be  no  contract  unless  the  subject  is  understood, 
and  the  minds  of  the  parties  meet  upon  the  terms  of  the  loan. 
In  Reynolds  v.  Clayton,{e)  Drew,  sergeant,   arguendo,      (,)    Mow, 
mentioned  the  case  of  one  Becher,  adjudged  in  the  King's  ^^^»  ^®- 
Bench,  who  delivered  wares  of  the  value  of  £100,  and  took 
an  obligation  to  re-deliver  them  in  one  month,  or  pay  £120 
at  the  end  of  the  year,  which  was  holden  usury ;   but  the 
Court  repUed  that  this  must  depend  upon  the  intent  with 
w  hich  the  contract  was  made.   In  Crow  v.  Broum,{f )  judg-     (/)  19  mo4 
ment  was  given  for  the  plaintiff,  on  a  bond,  upon  demurrer  f ^?Lo!J*L7*^ 
to  a  plea  of  usury,  because  it  was  not  said  that  the  defen- 
dant was  indebted  to  the  plaintiff  at  time  of  bond  given,  or 
that  there  was  an  agreement  to  lend  money  iipon  the  usu- 
rious contract ;  and  Rex  v.  Ward,{g)  Twmer  v.  Hulme,{h\     (g)  13  Moil 
Dagnall  v.  Wylie,{i)  go  also  upon  the  ground  of  agreement,  c!  j.^^  ^^^ 
In  Murray  v.  Hard%ng,{j )  De  Grey,  C.  J.  enters  into  a  full     (*)  4  Eqp 
commentary  upon  the  previous  cases  which  relate  to  this    ^'9c«i»it 
point,  and  reduces  them  all  to  the  question,  whether  the  ^'/  -x  a  « 
contract  be  made  in  good  faith,  and  Gould,  J.(it)  uses  a  Rep.  8S9i  3. 
very  strong  expression  to  the  same  purpose.     Within  the     (*)  W.  W5. 
spirit  of  all  these  cases,  if  the  contract  with  the  bank  was 
bimafide^  if  no  usury  was  intended,  there  is  no  usury.    As 
the  Court  remark  in  Buckler  v.  Millerd,{e)  *<  it  depends     (#)    Vratr 
upon  the  agreement,  and  the  party  may  show  any  thing  to  ^^'  ^ 
make  it  appear  there  was  no  corrupt  agreement"    Hie  an- 
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NEW  YORK,  thorities,  both  ancient  and  modern,  speak  a  language  on  this 

May,  1884.    point  too  uniform  and  plain  to  be  mistaken.    To  the  other 

Bank  of  Uttea  authorities,  may  be  added  what  was  said  in  WaUkitia  v, 

w^er.       Taylor  if) 

*  In  Jenkins,  (Cent.  2,  case  70,  p,  87,  88,)  it  is  said  that  the 
Re/438!9^  intent  is  traversable ;  that  an  act  of  parliament  may  make 
TicL  1  Bnktr.  the  intent  issuable,  and  the  case  of  a  corrupt  loan  under  the 
statute  of  usury,  is  put  by  way  of  illustration.  If  so,  and 
there  is  any  thing  in  the  maxim,  that  pleading  is  aa  index 
to  the  law,  the  corrupt  intent  must  appear.  We  cannot 
know  the  aigreement  unless  we  look  at  the  intention.  This 
the  essence  of  every  contract,  as  well  as  of  every  crime. 
There  must  be  a  criminal  intention,  or  there  can  be  no  guilt. 
Upon  any  other  principle,  the  statute  will  operate  as  a  snaie, 
in  which  the  artful  and  designing  may  entrap  their  neigh- 
bors, by  setting  up  and  establishing  usury,  where  none  was 
ever  intended. 

4.  Thirty  days  being  called  a  month  in  the  calculation 
of  the  Clerk,  it  will  be  said  this  gives  an  excess  of  5  days  in 
the  whole ;  but  it  will  be  found,  according  to  our  fourth 
point,  that  there  was  no  excess  of  time  in  calculating  for  the 
second  note.    There  was  a  full  allowance  on  this  of  three 
calendar  months  and  three  days.    Admitting  that  there  is  in 
the  other  an  usurious  difference  between  90  days  and  3 
months,  the  objection  has  no  application  to  this  note,  upon 
which  we  are  entitled  to  recover,  the  same  as  if  the  time  had 
been  expressed  in  months  instead  of  days.  If  the  last  note  re- 
ceived in  payment  for  the  second,  be  void  for  usury,  the  sec- 
ond remains  due,  and  we  may  recover  upon  this.     The  au- 
{g)  Gray  y,  thorities  are  abundant,  that  where  a  contract  is  valid  original- 
gwa/er,  1  H.  ly,  a  Security  for  the  money  due  upon  it,  taken  afterwards  but 
r^  T.  8ham,  '^oid  by  the  statute  of  usury,  leaves  the  original  contract  in 
iSaimd.  294.  fQjj  fQj^  jm^  efiect.(^)  The  second  cannot  be  connected  with 
Aon,  19  Joho.  the  first,  which  was  a  distinct  and  independent  contract 
sStrjUid  ^^\  Each  of  these  notes  are,  in  fact,  a  consideration  for  a  dis- 
OwDiand,     6  tinct  loan. 

East,  24 

Phiiiifn  ▼.  hi  Callcott  V.  Walker JJi)  it  appeared  that  the  plaintiffi  at 
OmS[^jU  ^  ^^  acted  as  bankers,  and  at  the  end  of  every  quarter  struck 
119.  a  balance,  in  which  was  included  the  principal  money  ad- 

495.     ^^'  vanced  by  them,  all  interest  then  due  upon  it,  and  a  coni- 
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mission  of  5  shillings  for  every  £100  advanced :  this  balance  new  york, 
was,  at  the  end  of  every  quarter^  converted  into  principal,  M»y»  ^834. 
and  carried  interest ;  this  the  defendant  at  law  contended  to  Bu^  of  Utica 
be  usury,  and  insisted  upon  having  an  injunction  continued  Wager, 
against  the  plaintiff's  proceeding  at  law.  The  Court  were 
of  opinion  that  it  was  not  usury  ;  and  they  declared,  that 
<*  the  custom  of  the  place  and  the  practice  of  the  parties  be- 
ing to  strike  a  balance  at  these  periods,  brings  it  to  the  case 
of  a  fresh  agreement,  at  the  beginning  of  each  quarter,  to 
lend  the  sum  so  due.''  It  will  not^  then,  we  trusty  be  inmst-* 
ed,  that  these  different  discounts  were  all  parts  of  one  con« 
tinued  entire  contract ;  for  each  was,  in  fact,  a  new  loan. 
If  the  first  agreement  was  usurious,  the  Court  will  regard  it 
as  a  nullity,  but  they  will  not  tmvel  about  to  seek  for  grounds 
of  connecting  it  with  a  subsequent  act,  in  order  to  overthrow 
that  also.  The  second  note  may  well  stand  independent  of 
the  other.  Every  presumption  should  be  against  usury  or 
other  illegality,  and  in  favor  of  a  contract  entered  into  by 
parties  fully  competent  to  contract.  We  do  not  live  in  the 
age  of  the  writ  de  hmretico  camburendo.  The  statute  is  to 
receive  its  fair  construction,  and  while  on  the  one  hand,  the 
Court  will  guard  against  the  shifts  and  evasions  by  which 
usurers  may  seek  to  avoid  it,  tliey  will  never  extend  its  pnv 
visions  to  an  honest  man  who  has  no  intention  to  violate  it* 
The  second  note  was  not  given  in  pursuance  of  any  contract 
at  all,  beyond  a  bargain  for  a  fair  loan  at  the  time.  The 
preceding  note  cannot  be  called  in  as  a  consideration.  The 
Court  will  not  connect  it  with  the  second,  unless  this  was 
done  by  the  agreement  of  the  parties.  A  continuation  is  . 
not  to  be  presumed.  The  second  was  a  distinct  discount  of 
a  new  note. 

6.  But  the  mode  of  calculation  was  eorrectr  If  the  olv 
jection  be  true  as  to  months,  it  is  so  as  to  days.  Who  evei 
heard,  that  in  fractions  of  a  month,  days  are  not  always 
taken  in  a  ratio  to  30?  This  is  the  rule  of  all  mankind,  to- 
which  the  Court  may  look  as  to  the  common  usage  ;  andof 
which  they  may  (according  to  the  practiee  of  Ld.  Mansfield) 
inform  themselves  at  their  chambers,  by  inquiries  of  bank- 
ers.   No  odier  rule  ever  prevailed.    Will  the  Court  go  inti   .      . 
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NEW  YORK,  a  minute  examination,  to  see  on  which  side  some  small  (jrac- 
May,  1834.    jj^jjj^  j^^y  ij^  xxpon  a  cast  of  interest  ?    Suppose  a  note  dated 

Bank  of  uuca  the  1st  of  February^  and  payable  the  1st  of  March,  on  which 
Waffer«      ^  month's  interest  istaken^  though  but  28  days  haye  elaps- 
ed^   If  you  examine  at  all|  you  must  go  back  to  the  coo* 
tract.    Here  is  more  than  7  per  cent    On  a  similar  note^ 
dated  the  first  of  May,  and  payable  the  first  of  JuiMj  and 
a  month's  interest  taken,  the  fraction  would  be  against  Che 
payeC)  yet  such  a  difierence  was  never  regarded  by  any 
human  being.    The  Court  are  called  upon  to  OTertum  a 
practice  which  prevails  throughout  the  commercial  world. 
We  agree  that  no  custom  shall  control  the  statute  of  usu- 
ry ;  but  it  is  allowed  to  control  as  to  the  manner  of  com* 
putation  under  the  statute^    Even  by  the  rule  of  casting  in- 
(i)  CmuuetP'  terest  in  Chancery^  a  little  more  than  7  per  cent  is  given^t) 

wi£r*Ch!  ^^^^  ^®  ^^^  ^^®  ^*®  ^^  ^^*®  ^^^    "^"^^  trifling  fluctu- 
Rej^  17, 1&     ations  of  ^  of  a  day,  or  other  small  firactions  of  time,  be- 
tween debtor  and  creditor,  never  present  the  grave  questioD 
of  usury.    They  rest  on  mere  convenience  of  calculation. 
Perfect  accuracy  is  unattainable  in  practice.    The  search  is 
after  the  most  equitable  rule.    Does  not  the  principle  of 
calculation,  adopted  by  banks,  give  the  most  equitable  rs- 
.  sult|  consistent  with  reasonable  facility  in  doing  business  of 
this  nature  ? 
Cook^^woL      *^^^**  *  practice  is  untouched  by  the  statute  of  usury, 
S64. '  Nevimm  either  upon  the  principle  of  mistake,  or  the  absence  of  any 
Cor.  Car.  m.  <^^^P^  agreement,  according  to  the  cases  already  cited  and 


^-  others  ;{j)  or  upon  the  settled  usages  of  trade  within  the 
803.  Orr  ▼.  case  of  Floj/er  v.  Edwards \k)  The  language  of  Ld.  MaiHh 
BL*^^^per  ^©1^,  in  the  latter  case^  goes  directly  to  the  present  "What," 
U.  Lough*  says  his  lordship.(/)  "are  the  terms  of  the  contract?  An 
^JJf^  y,  they  any  new  &ngled  terms  ?  So  far  otherwise  that  the 
c"*'1?*^67fl.  *8^"^®^^  barely  cannot  be  called  an  universal  practice ; 
amUh  ^wu*^  y^^  it  is  the  general  practice  of  the  trade.  It  is  true^ 
dMDay'a  Cai'  ^^  ^^  ^  ^^  practice  will  avail  nothing,  if  meant  as  an 
96a    Old  on  evasion  of  the  statute,  for  usage  certainly  will  not  ptoled 

^'  ciwp  tisury.  But  it  goes  a  great  ivay  to  explain  a  tranSBCtko; 
ilr  o  J^  cmd  in  this  case  is  strong  evidence  to  show  that  these  wssno 

(0  u.  lis.   mtention  to  cover  a  loan  of  m<mey.    Upon  a  nice  cakiikh 


\ 
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ti(m,  it  will  be  found  that  the  practice  of  the  Bank  in  dis-  new  yorjc^ 
counting  bills,  exceeds  the  rate  of  five  per  cent. ;  for  they    May,  iaa4> 

take  interest  upon  the  whole  sum  for  the  whole  time  the  Bank  of  UtM 
bills  run,  but  pay  only  part  of  the  money  by  deducting  the      wiunr. 
interest  first;  yet  this  is  not  usury." 

J,  A.  Spencer,  contra.  The  defendants  claim  the  judg- 
ment of  the  Court  on  the  following  grounds ; 

1.  It  was  usurious  for  the  plainti£b  to  take  interest  for  the 
time  the  first  and  third  notes  had  run,  before  being  discoun- 
ted by  them. 

2.  It  was  usurious  for  them  to  take  interest  on  the  second 
and  third  notes,  when  presented  for  renewal  of  the  first  and 
second  notes,  for  the  time  they  had  already  received  interest 
on  those  former  notes. 

3.  It  was  ustiriov^  for  them  to  take  interest  in  advance 
for  the  days  of  grace. 

4.  It  was  usurious  for  them  to  take  interest  in  advance 
without  regard  to  the  rules  of  rebate  or  discount. 

6.  It  was  tisurious  for  (hem  to  take  over  seven  per  cent, 
interest  in  advance,  by  shortening  the  year,  thereby  raising 
the  rate. 

On  a  full  development  of  this  case,  it  will  be  seen  that 
there  is  not  only  usury  here,  but  that  the  plaintifis  have  pur- 
sued a  systematic  course  of  usury  for  a  series  of  years,  and 
to  an  immense  amount.  I  admit  the  principle  established 
in  The  Bank  of  Chenango  v.  Curtiss,{m)  It  is  no  doubt  a  (m)  19  John 
correct  general  rule,  that  where  the  receipt  of  more  than  7 
per  cent,  is,  by  the  agreement,  to  depend  upon  a  contingency, 
it  is  not  usurious ;  nor  do  I  question  that  the  security  ob^ 
jected  to  for  usury,  must  be  contaminated  with  it  in  the  out* 
set  If  then  pure,  no  subsequent  act  of  usury  can  corrupt 
it.  Another  position  is  conceded  ;  that  where  a  security  is 
taken  for  a  loan  pure  in  its  origin,  and  afterwards  an  usurious 
note  is  taken,  as  a  substitute  for  the  first,  the  latter  is  vrnd, 
and  the  first  security  remains  in  fiill  force.  I  also  admit 
that  to  constitute  usury,  the  excess  must  be  taken  or  con- 
tracted for  intentionally,  with  the  qualification  that  there 
may  be  a  legal  intention  as  contradistinguished  from  an 
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NEW  YORK|  actual  one.    If  the  whole  be  matter  of  mere  mistake  or  mii* 
May,  1824.    calculation,  the  security  will  not  be  avoided^     If  the  partiei 

Bank  of  Utica  intend  to  confine  themselves  to  a  correct  rule,  but  by  a  meie 
Wager.  ^^^^^  ^^  adding,  subfltracting,  ice.,  more  is  received  or  finds 
its  way  into  the  contract,  this  will  not  vitiate  it.  So  of  a 
mistake  in  counting  money,  as  calling  a  6  dollar  bill  3  dollars, 
and  thus  receiving  2  dollars  excess.  There  can  be  no  dis- 
pute about  such  mistakes.  They  are  not  usury,  per  se. 
'  With  these  concessions^  we  have  very  nearly  disposed  of 
all  the  cases  which  have  been  quoted ;  and  if  vre  cannot 
distinguish  our  cause  from  them,  we  cannot,  with  any 
confidence,  ask  a  judgment  for  the  defendant 

The  amount  involved  in  the  decision  here,  is  a  mere  trifle 
when  compared  with  the  consequences  which  are  to  follow 
it  In  the  latter  point  of  view,  the  question  is  no  less  than 
whether  this  company  are  by  their  charter  absolved  fiom 
those  legal  restraints  which  bind  individuals,  whether  they 
have  a  right  to  rise  above  the  laws  of  usury,  and  take  what 
(n)  S6M.35.  interest  they  please.  In  the  very  act  creating  them,(n)  they 
'  "*  are  placed  in  a  situation  subordinate  to  the  laws  of  this  state 
and  of  the  United  States  ;  and  the  rate  of  interest  is  declared 
only  as  to  notes  at  60  days.  They  are  then  subject  to  the 
statute  of  usury. 

This  was  accommodation  paper,  one  note  being  received 
in  substitution  for  another,  in  the  ordinary  course  of  luifil^ 
business.    The  whole  was  one  continued  transaction,  like 

'  017  ithn.  ^^^  ^^  Powell  V.  Waters  ;{o)  the  2d  and  3d  notes  being 

17a  mere  renewals  of  the  1st  and  2d ;  and  it  follows  upon  one 

of  the  principles  conceded  in  the  argiunent,  that  if  the  first 
note  was  void,  the  others  are  equally  so. 

1.  As  to  the  first  and  last  notes,  they  were  both  discoun- 
ted after  their  respective  dates.  We  ask,  then,  what  right 
had  the  plaintifis  to  demand  interest  for  the  time  which  the 
notes  had  already  run  ?  If  it  was  usurious  to  receive  an 
excess  of  interest  for  30  days.  Or  for  a  longer  term  it  was 
equally  so  to  receive  it  for  one  day  as  on  the  last  note,  or  3 
days  as  on  the  first  The  authorities  establish  beyond  all 
.question,  that  an  accommodation  note,  discounted  at  more 
,than  the  usual  rate  ofinterest^  is  usurious.    Inilfonnv.  TTke 
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Commission  Company, {p)  Spencer,  J.  in  delivering  the  opin-  new  york, 
ion  of  the  Court,  says,  « I  take  it  to  be  clear,  that  if  a  bill    ^^y*  ^^' 
or  note  be  made  for  the  purpose  of  raising  money  upon  it,  Bank  of  UUoa 
and  it  is  discounted  at  a  higher  premium  than  the  legal  rate       wiger. 
of  interest,  and  where  none  of  the  parties  whose  names  are 
on  it  can,  as  between  themselves,  maintain  a  suit  on  the  bill  ^^^ 
when  it  becomes  mature,  provided  it  had  not  been  discoun- 
ted, that  then  such  discounting  of  the  bill  would  be  usurious, 
and  the  bill  would  be  void."    The  same  point  is  decided  in 
Powell  V.  Waterslq)  and  Bennet  v.  Smith.{r)    Will  this     g)  n  John, 
also  be  put  on  the  ground  of  unintentional  error  ?   The  busi-     (r)  15  John, 
ness  was  done  by  a  Clerk  of  the  bank,  an  officer  who,  I  ^P-  ^^ 
believe,  is  seldom  found  to  mistake  a  day. 

3.  This  was  either  a  calculation  of  interest  on  the  first 
and  last  notes,  for  a  time  which  they  had  already  run,  or 
(upon  the  principle  that  the  whole  was  a  continued  transac- 
tion) it  was  doing  what  is  equivalent  to  the  objection  in  the 
first  point,  by  taking  interest  on  the  2d  and  3d  notes  when 
presented  for  renewal,  for  the  time  the  bank,  had  already  re- 
ceived interest  on  the  two  preceding  notes.  The  2d  note  was 
presented  at  the  end  of  87  days,  from  the  time  the  first  was 
presented.  Upon  this  2d  note,  they  take  90  days  interest, 
having  before  taken  interest  for  the  same  time  on  the  first. 
Had  the  second  note  been  presented  at  a  different  institu- 
tion, it  would  have  been  another  thing  ;  but  here  they 
were  entitled  to  nothing  but  the  legal  discount  for  the  time 
which  run  on  in  the  course  of  these  renewals.  What  au- 
thority had  they  thus  to  receive  14  per  cent,  for  several  days 
of  that  time  ?  Will  the  Court  screen  them  by  calling  the 
second  note  a  new  loan  ?  It  is  plainly  but  a  continuation  of 
the  former,  and  nothing  less  than  14  per  cent  for  a  part  of 
the  time.    So  as  to  the  3d  note. 

3.  I  have  not  been  able  to  find  an  adjudged  case  in  which 
interest  is  allowed  for  the  three  days  of  grace.  These  are 
matter  of  grace  or  indulgence  to  the  defendant.  Blackstone 
says  that  our  sturdy  ancestors  would  not  submit  to  be  holden 
punctiliously  to  the  precise  day  of  payment ;  they  could 
not  be  turned  so  shortly  round,  and,  therefore,  these  days 


•*j^  .'CASES  nf  l^E  8DFRE1U!  "CODST 

MEVYORS,  w«re  allowed.(r)    It  is  tnie  that  in  Brmett  v.  Slam 
M«y,  1894.    j(  ^^  decided  tliat  a  suit  could  not  be  o 

B«ok  of  ntiei  these  days  had  expired  ;  and  Lord  Kenyoi 

w^r.       terest  may  be  claimed  for  them ;  bat  if  this  be  adm 
does  not  follow  that  it  may  be  taken  in  advance.     6 

Cd^STT.STs!  ^  ^^^  B'  ^  ^^y^  ^i'^  interest ;  and  that  on  the  30 

i4a'  *  ^'  "^^  the  maker  should  tender  the  whole  sum  due,  cot 
payee  lefuse,  unless  interest  were  also  tendered  fo 
additional  days?  If  the  payee  could  not  force  the  d 
grace  upon  the  maker,  he  cannot  exact  interest.  Tl 
no  case  upon  this  question, except  Brownv.  Harradt 
there  the  remark  of  Ld.  Kenyon  was  entireljr  obitt 
made  after  he  had  disposed  of  the  only  real  qnestion 
W  ^  ^  *■  cause.  Nothing  is  said  of  this  in  Hammett  v.  TTettJit] 
in  other  rtispects  the  calculations  were  extremely  i 
make  out  usury.  All  the  elementary  writers  who 
that  interest  may  be  claimed  for  the  days  of  grace,  r 
what  was  siid  in  Brown  v.  I^rraden. 

4.  We  are  aware  that  the  Manhattan  Company 
good;  relied  on  by  the  piaintifls*  counsel,  does  decid 
taking  the  interest  in  advance  is  not  usurious.  Oim 
as  to  this  case.  It  is  new.  No  other  decision  boi 
made  directly  on  this  question. 

[  WoodtBorth,  J.  It  is,  notwithstanding,  on  authorit 
by  which  we  are  bound.] 

Spmcer.    A  writ  of  error  is  brought  in  that  caiua. 

[  Woodwtrth,  J.  That  makes  no  difTerence.  Tbt 
Bion  is  in  point ;  and,  till  reversed,  we  must  abide  by  i 

[Sutherland,  J.  There  is  but  one  way  of  qtMatii 
our  ojnnions  upon  a  point  directly  involved  in  thecou 
cided.  That  is  by  bringing  a  writ  of  error.  If  we 
bear  them  questioned  in  this  Court,  there  is  nothing  s 
by  any  decision  which  we  can  make.  Ou  8  point  iix 
tally  decided,  it  might  be  difierent.] 
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Spencer.    It  was  necessary  to  raise  the  point  here  in  or-  nbw  tork, 
der  to  avail  ourselves  of  it  upon  error,  should  the  Court  be    May,  1884. 

against  us.  Bank  of  UciM 

▼. 

Wagtr. 

[Savtigej  Ch.  X  You  are  undoubtedly  right  in  raising 
the  question,  but  a  majority  of  the  Court  are  decidedly  against 
hearing  it  argued.] 

Spencer  proceeded  to  the  6th  point. 

6.  This  relates  to  the  question  of  intention,  and  the  force 
of  usage.    If  one,  on  loaning  money,  take  more  than  7  per 
cent,  at  the  time  of  the  loan,  the  law  will  fix  the  intent  The 
bank  clerk  says,  that  Hunt,  the  cashier,  ordered  him  to  dis- 
continue the  calendar  year,  and  calculate  by  the  rule  adopt- 
ed in  relation  to  these  notes ;  and  that  he  had  done  so  ever 
since  he  came  into  the  institution.    Was  either  the  cashier  or 
the  clerk  ignorant  of  the  consequences  which  would  follow? 
The  almanac  is  a  part  of  the  law  of  the  land,(t«)  and  every     (u)  Domhut 
one  will  be  presumed  to  understand  it.    If  the  conventional  ^^i^^i 
standard  take  more  than  7  per  cent,  the  law  will  imply  in-  ig^  Holt,  C.  J. 
tention  and  corruption.    A  loan  is  for  a  year's  per  cent  or  p^nt,    u! 
more,  or  less.    The  parts  of  a  year  are  in  question.    Thesta-  ^\  5J».  P^' 

Hint,  C  J« 

tute  does  not  mention  months,  or  any  term  short  of  a  year. 
It  speaks  of  a  loan/<9r  a  year,  or,  a  longer  or  shorter  time. 
The  necessity  of  resorting  to  months,  upon  principles  of 
convenience  is  denied.  The  legislature  knew  that  interest 
could  be  computed  by  years  and  days  with  perfect  ease. 
"Why  then  resort  to  months?  The  answer  given  by  the 
plaintiffs  is,  that  they  have  been  guilty  of  taking  interest  in 
this  manner  for  more  than  10  years,  and  that  their  neighbors 
are  as  guilty  as  they  are. 

In  Marsh  v.  Martindcde,  Ld.  Alvanley,  Ch.  J.  gave  his 
opinion,  in  terms,  '<  that  if  a  man  agree  to  take  more  than  6 
per  cent,  for  the  forbearance  of  money,  the  law  declares  that 
such  an  agreement  is  corrupt,  within  the  statute  of  Anne, 
whether  the  party  thought,  at  the  time,  that  he  was  acting 
contrary  to  the  statute  or  not."  That  case  was  a  bill  of  ex- 
change for  £5000,  for  which  a  bond  was  substituted,  pay- 
able at  3  years,  and  £750,  the  precise  legal  interest,  was 
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NEW  YORK,  taken  in  advance.    All  the  points  decided  were  material  (o 
May,  1834.    ^^  present  case.    The  first  was,  that  taking  interest  in  ad- 

fiank  of  utiea  vance  is  usury :  2.  That  taking  more  than  legal  intereston 
Wamr.  ^  \oan,  in  any  case,  is  usury :  and  3.  That  this  is  a  question 
of  law.  *'  And  though  (says  the  Ch.  Justice)  the  jury  have 
found  that  Sir  Charles  Marsh  did  not  think  that  he  was  acting 
contrary  to  law,  there  is  nothing  in  that  finding  to  pveyeot 
us  jfrom  examining  the  transaction,  and  declaring  it  to  be 
corrupt,  if  it  appear  to  us  to  be  so  in  point  of  law  widioat 
sending  the  case  back  to  a  jury  to  find  the  corruption." 

The  custom  relied  on  must  be  very  limited.  The  Comt 
will  see,  by  an  examination  of  our  bank  charters,  that  they 
are  rarely  authorized  to  take  more  than  6  per  cent,  interest 
This  usage  could  not  have  /existed  any  where  in  the  state^ 
till  this  bank  was  chartered,  13  or  14  years  ago.  The  usage 
of  shortening  months,  &c.,  must  have  been  confined,  befae 
this  to  discounts  at  6  per  cent  which  would  not  have  readi- 
ed the  sum  allowed  by  the  statute  of  usury.  There  is,  then, 
no  usage  to  influence  the  case. 

But  if  there  were  usage,  [  deny  its  force  when  set  up  to 
control  the  statute  of  usury.  I  do  this  on  the  authority  of 
(c)  16  John  Dunham  v.  GouldJ{y)  decided  by  the  Court  of  Erron^  io 
which  the  late  Chancellor  examines  all  the  cases  upon  this 
point,  and  shows  that  they  rest  upon  distinct  principles.  Sup- 
pose a  loan  of  $1000,  at  3  years ;  and  3  separate  notes,  at  3 
years,  given  simultaneously  for  the  interest,  these  three  notes 
also  drawing  interest  This  transaction  is  reached,  exactly, 
(w)  9  Mmi.  "P^°  banking  principles.   Such  was  the  case  of  the  Bank  if 

»«P-  49.  Maine  v.  Buits.{w)    $10,000  were  loaned— 4000  for  8 

years,  and  6000  for  3  years — and  small  notes,  dated  at  the 
same  time,  and  payable  at  3  years,  were  taken  on  interest  to 
secure  each  accruing  years'  interest  upon  the  lai^  notes. 
This  was  holden  usurious ;  and  the  Court  adopt  the  senstUo 
distinction  between  a  mere  miscalculation,  and  an  intentioA 
to  compute  by  a  usurious  rule.  Have  the  plaintifib  shown 
any  mistake  in  their  arithmetical  calculations  ?  No.  They 
understand  themselves  perfectly.  They  are  right  thioogh- 
out,  in  fractions  of  years,  months,  dtc,  and  the  result  is  cor- 
rect.   I  hope  the  Court  will  keep  in  view  the  diflbieDce  be* 
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tween  a  mere  mistake  of  a  figure^  a  miscalculation;  and  the  newtork, 
voluntary  application  of  a  mistaken  rule.    In  the  latter  case    J^y>  ^8^ 
it  is  usury.    It  cannot  be  excused  by  the  force  of  usage,  or  Bank  of  Utiom 
any  other  pretence.    Suppose  the  merchants  of  a  city  should      wager. 
all  lighten  their  weights,  and  contract  tlieir  yards,  could 
they  shelter  themselves  under  this  usage,  of  their  own  crea- 
tion, from  the  penalties  inflicted  for  selling  by  false  weights 
and  measures  ? 

The  agreement  may  be  perfectly  pure ;  yet  if  more  be  ta- 
ken than  7  per  cent  as  a  premium  for  the  loan,  by  force  of 
any  pretended  rule  or  custom,  it  is  void.(2:)  (x)    FUktr 

If  the  bank  retained  more  than  7  per  cent,  knowingly,  it  DougL***^^ 
was  usury,  though  Wager  did  not  know  it.    It  is  enough  Com.       iKf. 
that  the  party  who  makes  the  loan  understands  the  sub-     '^''^' 
ject.    The  authority  to  the  agent  was,  to  pay  what  was 
demanded  upon  the  third  note.     This  was  done.     The 
bank  demanded  ^18  09,  and  it  was  paid  accordingly.    The 
agent  meets  the  proposition  made  by  the  bank.    Usury 
never  could  be  reached,  if  the  counsel  are  allowed  to  refine 
away  this  case  by  saying  that  the  bank  acted  without  an 
usurious  intent.    It  might  &s  well  be  said  they  could  have 
no  criminal  intention,  because  (being  a  corporation)  they 
had  no  soul. 

E.  Cfriffin,  (same  side.)  It  will  be  recollected,  that  tho 
sum  of  ^18  09^  was  taken  for  interest  only.  Here,  then,  is 
a  case  where  an  incorporation,  created  for  the  purpose  of 
loaning  money,  and  subject,  like  an  individual,  to  the  ope- 
ration of  the  statute  to  prevent  usury,  have  thought  proper^ 
deliberately,  intentionally,  and  for  years,  to  take  over  seven 
per  cent  per  annunL  One  would  suppose,  that  the  bare 
statement  of  facts  would  be  a  sufficient  answer  to  all  that 
has  been,  or  can  be  said  in  justification  of  the  practice  adopt' 
ed  by  the  plaintifis. 

The  statute  of  usury  declares,(y)  "  that  no  person  or  per-     /  >  i  »  i, 
sons,  whomsoever,  shall  hereafter  take,  directly  or  indirect-  64,  &  10. 
ly,  for  the  loan  of  any  moneys,  &c.,  above  the  value  of  £7, 
for  the  forbearance  of  £100  for  one  year ;  and  so  after  that 
rate,  for  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter 
time.''    All  notes,  &€.,  for  the  payment  of  any  principal  or 
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NEW  YORK,  money  lent,  &c.,  are,  by  the  same  action  declared  u1 
^'^y*  ^^^    void.    That  the  plaintiffs  have  taken  more  than  at  tin 

Bank  of  Utica  of  £7  in  the  hundred,  for  the  loan,  is  proved  by  their 
Wmr.  clerk,  who  was  instructed,  by  the  cashier  of  the  institi 
to  receive  it.  It  further  appears,  that  they  have  take 
terest  in  the  same  way  for  more  than  nine  years.  Tfa 
tute  declares  the  note  void ;  and  it  would  seem  as  tfa 
this  Court  had  little  else  to  do,  except  to  permit  the  w 
the  l^slature  to  have  its  effect 

I  will,  however,  proceed  to  examine  the  grouads  : 
upon  by  the  plaintiffs'  counsel,  in  justification  of  takinj 
seven  per  cent,  per  annum  for  interest  It  is  said  thai 
is  no  corrupt  agreement.  In  the  first  section  of  the  si 
and  which  is  the  section  declaring  the  notes,  Slc.j  voi< 
thing  is  said  about  a  corrupt  agreement.  The  words  an 
"  no  person  or  persons  whomsoever  shall  take  directly 
directly."  One  would  suppose,  from  the  words  usee 
if  a  person  should  intentionally  take  for  interest  orwet 
f  er  cent  the  statute  would  be  violated,  and  the  seciirit3 
If  it  was  taken  through  mistake,  by  which  I  mean  z 
take  of  the  fact,  I  should  certainly  not  consider  the  i 
violated.  But  if  intentionally  taken,  the  note-  is  eithei 
or  the  statute  for  the  prevention  of  usury  is  a  dead 
The  will  of  the  legislature  is  nothing.  The  idea  of  tl 
cessity  of  our  proving  a  corrupt  agreement,  which  is  a 
phatically  required  of  us,  is  derived  from  the  English 
sions,  which  are  mere  expositions  of  the  statute  of  Hem 
8th.  A  short  examination  of  the  English  statutes  of  i 
and  a  comparison  of  them  with  our  own,  will  fiimish 
ficent  reason  for  declaring  those  decisions  ina|[^ieabl4 
though  I  do  not  wish  to  be  understood  as  admitting,  thi 
manner  of  taking  the  interest,  in  this  case,  does  not  ft 
what  the  Court  will  feel  itself  bound  to  consider  as  cc 
sive  evidence  of  a  corrupt  agreement,  if  any  such  erv 
were  necessary. 

The  statute  of  Henry  the  8th,  which  is  the  foundation 
the  statutes  against  usury,  and  repealed  all  former  acts, 
mences  with  these  words :  ^  no  person,  by  way  of  co 
bargain^  &c^  shall  take,  &c,"  The  statute  of  21  Jac  ] 
12  Car.2,  were  passed  with  a  view  of  reducing  the  late 
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ierest,  leaving  the  statute  of  Hemy  the  Sth^  in  all  other  tea-  neWto^Xi 
pects,  in  full  force.  The  statute  of  Anne  reduces  the  mte  to  May,  i«4. 
6  per  cent,  and  declares  the  contracts  and  securities  for  more  Bank  ot  Wn: 
void.  These  statutes  being  all  in  pari  materia^  are  to  be  Wi!g«r. 
construed  together ;  and,  therefore,  it  is  necessary,  under  the 
English  statutes,  that  there  should  be  a  corrupt  agreement* 
Our  statute  says,  "  If  any  person  shall  take  directly  or  in- 
directly," without  saying,  by  way  of  corrupt  bargain^  "  the 
security  shall  be  void."  The  English  decisions  on  the  sta-* 
tute  of  Henry  the  8th,  are  therefore  inapplicable,  owing  to  the 
manifest  difference  of  language  used  in  the  two  statutes.  It 
may  be  urged,  that  this  construction  includes  the  man  who 
takes  over  7  per  cent,  by  mistake.  I  answer  no ;  for  the 
man  who  receives  over  7  per  cent  not  knowing  that  he  does 
so  receive,  is  not  within  the  statute.  The  taking  within  the 
statute  is  an  act  of  the  vnll  as  well  as  the  hand.  It  is  not 
necessary  that  one  should  agree  to  give,  and  another  to  take 
over  7  per  cent,  to  make  the  security  void.  I  put  a  case ; 
suppose  a  person,  about  to  discount  a  note,  should  calculate 
interest  or  discount  at  8  per  cent ;  the  borrower  not  know" 
ing  the  manner  of  calculating,  but  supposing  that  the  inte^ 
rest  was  calculated  at  7  per  cent  takes  the  money,  deduc^ 
ting  this  discount.  Is  not  this  usurious  ?  Is  not  the  seco^ 
rity  void,  by  the  first  section  of  the  statute  ?  Would  it  be  any 
answer  to  the  defence  of  usury,  that  the  borrower  did 
not  agree  to  pay  the  8  per  cent.  ?  that  there  was  no  corrupt 
agreement ;  and,  therefore,  that  the  security  was  not  void| 
but  good?  Would  it  lie  in  the  mouth  of  the  lender  to  say 
to  the  borrower,  "  True,  sir,  I  took  for  the  loan  of  my  mo- 
ney over  7  per  cent  but  you  did  know  it  at  the  time ;  there' 
fore  you  did  not  agree  to  pay  over  7  per  cent,  and,  therefore^ 
my  security  is  good  V  This  is,  in  substance,  the  language 
of  those  who  would  urge  the  necessity  of  our  proving  a  cor^ 
Tupt  agreement,  for  the  purpose  of  making  the  security- void« 
According  to  this,  "  if  the  borrower  had  known  the  fiict,  that 
that  he  was  paying  over  7  per  cent  (hen  the  eeeurfty  weald 
be  void  ;  but  because  the  lender  had  taken  the  excess  in  it 
secret  manner,  the  transaction  is  not  corrupt,  and  the  secu* 
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NEW  YORK,  rity  is  good.    But  does  not  the  borrower  agree  to  pay 
May,  1834.    ^g^jjy  f    He  agrees  to  pay,  and  does  pay  the  sum  demai 

Bank  of  Utioa  for  interest.  Is  not  here,  then,  an  agreement  on  the  pa] 
the  borrower  as  well  as  the  lender,  provided  any  sucl 
reement  was  necessary?  If  I  am  not  correct,  the  lend 
permitted  to  say  to  the  borrower,  "  because  the  corru] 
is  all  on  my  side ;  because  I  have  clandestinely  taken 
you  over  7  per  cent. ;  therefore  I  am  to  be  put  in  a  I 
situation  than  I  could  have  been,  provided  I  had  acted  i 
ly  and  fairly."  The  plaintiffs  appear  with  an  ill  gra 
allege  the  ignorance  of  the  borrower.  Whether  he  w 
norant  that  the  plaintiffs  were  taking  over  7  per  cent. 
not  appear,  and  the  plaintifiis  can  never  be  permitt 
make  the  allegation. 

It  has  been  said,  that  the  bank  did  not  intend  to  v 
the  statute  of  usury,  and,  therefore,  the  security  is  not 
If  a  bank,  or  an  individual,  will  adopt  a  mode  of  calculi 
interest  by  which  they  get  over  7  per  cent  they  can 
allege  a  want  of  intent^  on  their  part,  to  violate  the  st 
If  they  will  adopt  a  mode  of  calcutcUing  interest  wh 
illegal,  they  must  be  responsible  for.  the  consequences 
ignorance  of  law  will  excuse  no  man.  The  very  ad( 
of  such  a  mode  is,  in  law  and  in  fact,  evidence,  and 
conclusive  too,  of  an  intention  to  violate  the  statute,  ai 
as  of  a  corrupt  agreement. 

I  refer  the  Court  to  the  Bank  of  Maine  v.  Btitts^{z)  i 
purpose  of  showing  what  was  there  regarded  as  cone 
evidence  of  a  corrupt  agreement.  The  defence  in  that 
was  usury ;  and  the  plaintffs  put  their  right  to  take  th 
which  they  had  received  for  interest,  on  the  usaj 
banks.  Sewail  J.  concludes  his  opinion  in  these  w 
"It  is  probable,  that  in  this  case,  there  was  no  inten 
deviation  on  the  part  of  the  bank,  but  a  mistake  of 
jight  This,  however,  is  a  consideration  which  must  r 
fluence  our  decision.  The  mistake  was  not  involuuta 
a  miscalculation  might  be  considered  when  an  intenti' 
conformii^  to  the  legal  rule  of  interest  was  proved, 
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voluntary  departure  from  the  rate.  An  excess  of  interest  newtork, 
was  intentionally  taken,  upon  a  mistaken  supposition  that  May,  isai. 
banks  were  privileged,  in  this  respect,  to  a  certain  extent  Bank  of  Utiea 
This  was,  therefore,  in  the  sense  of  the  law  a  corrupt  Wag«r. 
agreement ;  for  ignorance  of  law  will  not  excuse."  It  is 
difficult  to  imagine  expressions  more  applicable  to  the  case 
at  bar.  They  are  conclusive  against  the  plaintifis.  It  is 
difficult  to  conceive  how  the  plaintifis  could  be  mistaken. 
Yet  if  mistaken,  it  was  a  mistake  of  the  law,  which  can  ex- 
euse  no  man.  In  the  sense  of  the  law,  the  taking,  under 
such  circumstances,  was  corrupt.  The  opinion  in  the  case 
of  the  Batik  of  Maine  v.  Butts,  was  given  upon  solemn  ar- 
gument, by  a  Court  of  the  first  respectability,  and  although 
tiot  binding  as  authority,  is  entitled,  considering  the  eminent 
legal  acquirements  of  the  members  composing  that  Court,  to 
great  consideration  and  respect.  The  amount  in  contro- 
versy was  sufficient  to  induce  that  Court  to  consider  well 
the  grounds  of  their  decision.  The  opinion  of  the  Court,  in 
that  case,  undoubtedly  received  the  sanction  of  the  then 
Chief  Justice  of  that  Court,  who  has  justly  been  styled  the 
Mansfield  of  America. 

The  maxim,  ignorantia  legis  neminem  excusat,  is  found- 
ed in  the  clearest  reason,  and  the  most  evident  necessity. 
Civil  society  could  not  possibly  exist  without  it.  If  igno- 
rance could  be  alleged  in  justification,  or  in  excuse  for  the 
violation  of  a  law  of  general  application,  civil  society  would 
be  at  an  end.  This  maxim  is  equally  applicable  to  crimi- 
nal as  to  civil  jurisprudence.  Blackstone  says,(a)  if  a  man  («)  4  BL 
thinks  that  he  has  a  right  to  kill  an  excommunicated  per- 
son, and  does  kill  him,  he  is  guilty  of  murder ;  for  ignorance 
of  law  can  never  be  alleged  as  an  excuse,  even  in  a  criminal 
proceeding.  The  intention  to  kill  was  not  more  evident  in 
the  case  put  by  Blackstone,  than  the  intention,  on  the  part 
ci  the  bank,  to  take  this  interest.  If  the  allegation  of  igno- 
rance could  not  avail,  in  the  case  of  murder,  a  fortiori,  it 
ought  not  in  the  case  of  usury.  The  plaintiffit  in  this  case 
intended  to  do  every  thing  which  the  law  makes  necessary 
to  constitute  the  ofience  of  usury,  and  yet  allege  their  inno- 
cence. They  intended  to  get  over  7  per  cent  for  interest  on* 
their  loan^  and  then  protect  themselves  by  an  allegati<»i,' 
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KEV  TOBB,  that  they  did  not  intend  to  be  gajlty  of  usury.     If  so 
^^'  '"**'    tences  cad  avail  them,  the  whole  system  of  legal  ) 

Puk  of  UtiM  ment  i5  subverted. 

W^,  Usury  or  not,  say  the  plaintifis*  coDosel,  is  a  qu«!si 

intent.  In  this  we  agree.  How  is  this  intent  to  be 
lained  3  Did  the  lender  intend  to  take  over  7  per  o 
interest?  is  the  inquiry,  in  all  cases.  Ifhedid^then 
oa  end  to  the  question  of  usury.  This  is  a  matter  of 
be  submitted  to  a  jury,  and  if  the  jury  find  that  the 
was  taken  for  interest,  the  security  is  void.  If  they  fii 
the  excess  can  iairly  be  referred,  in  the  transaction,  ti 
thing  else  besides  interest,  then  the  security  in  not  in 
cause  over  7  per  cent,  has  not  been  taken  for  interest 
proved,  in  this  case,  that  it  was,  and  that,  too,  intentia 
and  the  only  question  is,  whether  such  on  act  is  i 
This  is  a  question  of  law ;  or,  in  other  words,  what  d 
statute  to  prevent  usury  say  a  man  may  take  for  the  { 
ance  of  a  loan  of  money  ? 
a)iBo*ib  In  HammettY.  Yea,{b)  the  question  was,  whetl 
transaction  was  usurious.  The  lender  had  goiter 
than  at  the  rate  of  5  per  cent,  and  whether  the  exce 
(o  be  called  interest,  or  whether  it  could  be  fairly  lefe 
something  else,  as  remittance,  was  the  question.  The 
Justice  conmiences  by  saying,  "  I  will  begin  with  stati 
assent  to  the  proposhion,  that  when  a  party  on  a  cooti 
a  loan  intentionally  takes  over  5  per  cent  per  onnu 
the  forbearance  of  that  loan,  he  is  guilty  of  usury, 
add  to  this  the  further  proposition,  that  whether  more 
6  per  cent  is  intentionally  taken  upon  any  contract  fo 
forbearance,  is  a  mere  question  of  fact  for  the  conside 
of  the  Jury,  and  must  always  be  collected  from  the  ' 
transaction,  as  it  passed  between  the  parties."  If  the 
had  found  that  over  5  per  cent,  was  intentionally  takt 
interest,  then,  according  the  opinion  of  Chief  Justice 
the  transaction  would  have  been  usurious.  Now  the 
fact  which  it  was  necessary  there  for  the  jury  to  find,  i 
proved  by  the  clerk  of  the  bank. 

Wilt  it  be  pretended,  that  the  plaintifis  have  not  iate 
ally  taken  this  tl8  09,  when  it  is  proved  that  they  hav< 
in  the  habit  of  taking  interest  in  the  aame  way,  npi 
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4heir  discounts,  since  1812 ;  and  when  all  the  calculations  new  tork, 
have  been  made  according  to  the  directions  of  their  cashier  ?    May,  A8a4. 
Will  it  be  pretended,  that  any  part  of  this  $18  09  is  referri-  Buk  of  Utioa 
ble  to  any  thing  else  besides  interest,  when  their  clerk  swears      Wager. 
that  it  was  taken  for  interest,  and  when,  on  the  trial,  they 
contended  that  they  had  a  right  to  take  this  sum  as  interest  ? 
Chief  Justice  Eyre  goes  on  to  say,  "  If  there  be  any  over- 
plus after  the  5  per  cent,  taken  for  discount,  whether  this 
overplus  be  referrible  to  some  lawful  collateral  consideration 
or  not,  is  a  question  of  fact  for  the  jury."    In  this  case  the 
Court  considered  the  discounting  of  the  bills,  and  the  re- 
mittance of  the  money,  as  separate  and  distinct  transac- 
tions ;  that  is,  the  5  per  cent,  is  paid  the  banker  as  discount, 
and  the  excess  as  a  compensation  for  the  remittance  of  the 
money  to  London ;  and,  therefore  the  transaction  was  not 
usurious. 

Marsh  v.  Martinddle,{c)  In  this  case  the  jury  found,  («)  3  B.  a& 
that  the  plaintiffs  did  not  intend  to  be  guilty  of  usury.  Lord 
Alvanley,  Ch.  J.  says,  "  I  stated  to  the  jury,  that  if  a  man 
agree  to  take  over  5  per  cent,  for  the  forbearance  of  money, 
the  law  declares  such  an  agreement  corrupt,  within  the 
meaning  of  the  statute  of  Anne,  whether  the  party  thought^ 
at  the  time,  that  he  was  taking  usury  or  not.  The  finding 
of  the  jury  does  not  prevent  the  Court  from  inquiring  into 
the  transaction,  and  declaring  it  corrupt,  if  it  be  so  in  point 
of  fact."  In  this  case  the  Court,  believing  the  transactiiHi 
usurious,  pronounced  it  so,  contrary  to  the  finding  of  the 
jury.  According  to  the  opinion  in  this  case,  it  is  of  little 
consequence  what  the  lender  thought  about  the  purity  of 
the  transaction,  provided  it  is  in  law  corrupt  All  the 
authorities  agree  in  this,  that  whether  the  lender  intend  to 
take  over  the  legal  rate  of  interest^  is  a  question  of  fact  for 
the  jury.  Yet  if  the  jury  should  find  contrary  to  law,  de- 
claring that  not  usurious  which  in  law  is  clearly  so,  the 
Court  will  set  aside  that  finding. 

The  law,  then,  has  fixed  the  intent  with  which  a  man 
acts,  who  takes  over  7  per  cent  for  interest,  deliberately  and 
knowingly.  The  case  explains  the  manner  in  which  the 
.excess  was  obtained ;  by  calling  a  year  360  days,  and  a 
anontb  30,  in  all  their  calculations.    Sh(»1ening  the  time 
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NEW  YORK,  raises  the  rate  ;  and  it  would  be  as  legal  for  the  plaii 
May,  1824.    naake  all  their  calculations  at  8  per  cent,  as  to  call  1« 

Bmak  of  Utiea  365  days  a  year.  All  commercial  transactions  pro 
Wi^.  7^^  ^  contain  365  days,  and  all  banks,  when  they  i 
protest  a  note  payable  one  year  after  date,  consider  tl 
as  containing  365  days.  The  statute  of  usury  spc 
taking  £7  for  the  forbearance  of  £100  for  one  year, 
for  a  longer  or  shorter  period.  The  legislature,  whe 
regulated  the  rate  of  interest,  had  no  reference  to  : 
for  months.  The  only  true  way  of  calculating  is,  to  c 
any  number  of  days  less  than  a  year,  as  parts  of  a  yc 
take  interest  accordingly.  A  month,  in  the  con] 
transactions  of  this  country,  contains  either  28,  29,  3 
days,  and  this  inequality  of  days  in  a  month  clearly 
the  impropriety  of  our  calculating  by  months.  Su 
note  payable  one  month  after  date,  and  dated  10th 
ruary :  according  to  the  practice  of  the  Utica  bar 
would  get  the  interest  for  33  days,  when  the  borrow 
the  use  of  the  money  for  31  days  only ;  there  being 
in  February  and  13  in  March,  including  the  days  o 
In  this  way,  the  public  are  compelled  to  pay  at  the 
7  per  cent,  per  annum,  when  the  money  is  loaned  < 
336  days.  Suppose  a  note  payable  six  months  afi 
is  discounted  at  the  bank  of  Utica ;  when  is  that  i 
cording  to  the  law  of  the  land,  to  be  protested  for  t 
pose  of  fixing  the  endorser?  on  the  185th,  6th  or  7 
as  the  months  may  be,  including  the  days  of  grace  ? 
consider  185  days  as  a  part  of  365,  as  by  law  I  cent 
are  bound  to  do,  the  interest  of  $1000  for  the  time  is 
If  the  calculation  is  made  30  days  to  a  month,  acco] 
the  practice  of  the  plaintiffs,  it  amounts  to  $35  98, 
made  up  by  a  perfect  contradiction  of  the  principl 
which  they  proceed,  when  they  calculate  time  for  i 
pose  of  protesting  this  same  note. 

The  plaintiffs,  on  the  trial  of  this  cause  at  the  cii 
justification  of  their  practice,  offered  to  prove  the  ii 
custom  of  banks.  To  the  introduction  of  this  evidei 
counsel  for  the  defendant  objected ;  but  his  honor 
siding  Judge  admitted  the  evidence  subject  to  the  ex< 
This  Court  are,  therefore,  called  upon  to  say  wheU 
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proof  of  usage  or  custom  is  legal,  and  whether  sufficient  was  new  york, 
proved,  and  in  a  proper  manneri  to  justify  the  plaintiffs.         May,  1884 

This  practice  of  the  plaintiflQ^  is  either  justified  by  the  les  Bank  of  UUc« 
tnerccUoria,  or  custom  of  merchants,  or  by  a  usage  which  is       Wager. 
proved  by  the  clerk  of  the  bank  to  have  prevailed  for  9  years 
among  a  certain  set  of  men,  and  which  this  Court  is  now 
called  upon  to  sanction. 

What,  then,  is  the  kz  mercaioricij  and  how  is  it  to  be 
proved?  According  to  Blackstone,(€{)  it  is  a  particular  (^  i  bl 
system  of  customs,  used  only  among  one  set  of  the  king's  ^^«™'  ^^ 
subjects,  "  which,  however  different  from  the  rules  of  the 
common  law,  is  yet  ingrafted  into  it  and  made  a  part  of  it ; 
being  allowed  for  the  benefit  of  trade,  to  be  of  the  utmost 
importance  in  all  commercial  transactions.  For  it  is  a 
maxim  of  law,  that  cuilihet  in  arte  credendum  est  J'  The 
law  relating  to  bills  of  exchange,  and  all  mercantile  contracts, 
are  as  much  the  general  law  of  the  land,  as  the  laws  rela- 
ting to  marriage  or  murder.  The  lex  mercatorioj  or  law 
merchant,  is  part  of  the  common  law  of  the  land. 

In  one  case,(6)  the  question  was,  whether  a  bill  of  ex-     («)  EHe  w. 


change  payable  to  order,  becomes  negotiable,  and  may  be  ^fwSjiiT 
endorsed  over,  without  the  word  order  in  the  endorsement  ^  Burr.  ]Si& 
On  the  trial  at  nisi  priuSj  Lord  Mansfield  permitted  the  de- 
fendants to  prove  the  usage  of  merchants  in  such  a  case. 
Witnesses  were  sworn  on  both  sides.  The  jury  found  a  ver- 
dict for  the  defendants.  The  plaintiff  moved  for  a  new 
trial,  and  alleged  that  the  proof  of  usage  of  merchants  ought 
not  to  have  been  received,  because  the  law  was  already  set- 
tled. Lord  Mansfield,  in  giving  his  opinion,  on  the  motion 
for  a  new  trial  says,  ^  since  the  trial,  I  have  looked  into  the 
cases  and  thought  much  about  it,  and  am  clearly  of  opinion^ 
that  I  ought  not  to  have  admitted  any  evidence  of  the  par- 
ticular usage  of  merchants  in  such  a  case.  Of  this  I  say  I 
am  now  satisfied,  for  the  law  is  already  settled."  He  says 
further,  '^  the  point  now  in  question,  has  already  been  so- 
lemnly settled  both  in  the  King's  Bench  and  Common  PleaSy 
by  two  adjudications ;  and,  therefore,  witnesses  ought  not  to 
have  been  called  after  such  solemn  determinations  of  what 
the  law  was."    Dennison  and  Foster,  Ja  concurred,  for  the 


748  CASES  IS  THE  8DFREUE  GODKT 

KEWTOHE,  reasons  expressed  by  Lord  Mansfield.  Mr.  Jiutioe 
May,  1324,  ^^j^j^  n  [jjg  custom  of  merchants  is  part  of  the  comn 
BsDk  of  UticK  of  England,  and  courts  of  law  must  lake  notice  of  it  ai 


Wager. 


He  further  adds,  "  if  there  be  a  doubt  about  the  cni 
may  be  fit  and  proper  to  take  the  opinion  of  me 
thereupon ;  yet  that  is  only  when  the  lav  remains  do 
"  Therefore,"  he  says,  "  these  judicial  determiitati 
the  point  are  the  lex  mereiUoria,  as  to  this  question,  1 
settle  what  is  the  custom  of  merchaota,  vhich  is  i 
mercatoria,  which  is  the  law  of  the  land.  But  this 
of  the  jury  is  directly  contiary  to  the  /er  mercatoria, 
is  so  fully  settled  and  estabUshed  by  l^al  adjudici 
The  law  merchant  Is,  therefore,  a  part  of  the  conunt 
and  in  order  to  ascertain  this  lav,  we  always  lesorti 
decisions. 

If  a  question  respecting  the  lav  merchant  has  one 
established  by  judicial  decisions,  these  are  the  only  ei 
which  Courts  receive  of  what  the  lav  is.  Any  othe 
tice  would  be  derogatory  to  Courts,  by  rendering  the  i 
ing  and  unstable  opinions  of  individuals,  of  greater  - 
and  authority  than  the  solemn  and  deliberate  opink 
judicial  tribunals. 

What,  then,  is  the  custom  vhich  the  jdaiatifis  seeh 
tablish?  They  say  that  they  have  always  consid< 
month  as  30  days,  and  a  year  as  360;  and  they  say  tba 
are  justified  in  this  by  the  usage  or  custom  of  banks, 
judicial  determinations,  &om  the  earliest  cases,  setti 
lav,  as  applicable  to  bills  of  exchange  and  promisscny  i 
that  a  year  contains  365,  and  a  month  28, 29, 30  or  31 
The  lav  on  this  subject  is  fully  established  by  judicial  i 
minations,  and,  according  to  the  opinion  of  Lord  Haoi 
in  the  case  of  Edie  t.  The  East  India  Company^/)  no  ] 
of  usage  was  admissible.  Can  it  be  pretended  that  a  y 
of  one  length  when  they  wish  to  calculate  inlereat,  ai 
another  and  different  vhen  they  wish  to  fix  an  endors 
protest  ?  And  is  the  same  lav  merchant  to  bear  them  o 
these  tvo  conflicting  pretensions?  This  is  the  pn 
vhich  the  plaintiffs  gravely  nA  the  Coiut  to  sanction 
entail  upon  posterity,  in  opposition  to  the  knovn  and  i 
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liriied  law  of  the  land  regulating  time,  add  in  the  teeth  too,  ItkWtork, 
of  a  statute  of  usury,  which  speaks  a  language  too  plain  to  be    May,  I89i. 
misunderstood,  and  whose  provisions  are  too  salutary  to  be  Buk  of  Utiea 
disregarded.  Wam. 

Custom  or  usage  may  be  proved  for  the  purpose  of  show- 
ing that  the  excess,  if  any,  was  not  taken  for  interest,  but  as 
ik  compensation  for  remittance,  conmiissions,  &c.,  not  for  the 
purpose  of  justifjring  the  taking  over  the  rate  fixed  by  Iaw« 
No  usage  can  justify  this)(g')  any  more  than  it  could  control  u^^  ^ 
an  express  contract.(A)  60, 61.   Dim. 

In  the  case  of  Dunham  v.  Chuldj{i)  the  Chancellor  in  is  John.  36?! 


giving  the  opinion  of  the  Court,  sajrs,  "  It  is  perfectly  idle  to  Sjf^  rn  ^' 
talk  of  a  custom  of  merchants  to  take  a  commission  above  Eiis.  85. 
tfie  legal  rate  of  interest,  on  the  exchange  of  notes.    Cus-  p^uScuV. 
tom  of  merchants  is  not  applicable  to  sUch  a  case.    It  is  not  P*  B«^  95. 
matter  of  trade  and  commerce  within  the  law  merchant,  and  ssT? 
if  there  were  such  a  local  usage  in  New  York,  it  would  be 
null  and  void,  and  could  not  be  set  up  as  a  pretext  or  cover 
to  trample  down  the  law  of  the  land.    The  money  lender^ 
throughout  the  cotmtry  might  as  well  set  up  a  practice  of 
their  own,  and  then  plead  it  in  bar  of  the  statute."    If  the 
practice  of  the  plaintiffs  is  adjudged  good,  then  the  practiee 
of  six  or  eight  banks  in  this  state  will,  in  effect,  be  pleaded 
in  bar  of  the  statute.    They  will  be  permitted  to  trample 
down  the  law  of  the  land.  Lord  Loughborough,(j)  sajrs,  that  ^^^^'^^ 
the  custom  of  trade  to  take  over  five  per  cent  (or  the  legal  VoTsTa 
Tate  of  interest  of  England)  caimot  authorize  a  greater  de- 
mand than  five  per  cent 

The  language  of  Lord  Mansfield,  used  in  the  case  of  /e#- 
tims  V.  Brooke,{k)  when  speaking  of  the  case  of  FJoj/er  Vj  (i)  9  Cowp. 
Edwardsj{l)  will  not  warrant  the  idea  that  usage,  be  it  ever  ^  i  u.  na, 
so  constant,  would  justify  the  taking  of  fisury  ;  on  the  con- 
trary, he  expressly  says  it  will  not  The  inquiry  in  the 
case  of  Flof/er  v.  Edwards^  was,  whether  the  transaction 
was  a  borrowing  and  lending,  and  in  this  view  the  usage 
was  taken  into  consideration. 

In  one  ca8e,(m)  the  defendant  undertook  to  set  up  a  ctis-  ^^ 

tom  in  Southampton,  that  a  pound  should  be  18  oz.    The  thsnMHAi 
statutes  of  England  having  fixed  the  pound  at  16,  Lord  Ken*  *^'  ^  ^^' 

Vol.  II.  95 
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jiEWTOSK,  yon  says  this  custom  cannot  be  supported. 
Mty,  1834.    ijiings,  he  says,  "  as  well  might  it  be  contended  thai 

Bulk  or  Utiea  tom  could  prevail  in  a  particulBr  place,  that  a  ceitaii 

Wanr       ^^  °^  ^y^  '^^  ^^^'^  seven  should  constitute  a  week.' 

V.  Majar,{n)  was  a  conviction  on  the  23  Car.  2,  f&t  1 

Vsft'  *'^'^  «°™  ""  *®  23d  July,  1791,  at  Newport,  in  the  Isle  of  ^ 
different  from  the  Winchester  bushel.  It  appeared 
evidence  set  forth  in  the  conviction,  that  the  com  waa  1 

'  by  the  customary  measure  used  in  the  Isle  of  Wig^i^ 

contains  a  pint  more  thaij  the  Winchester  measure.  T 
fendeut  was  convicted  in  the  sum  of  SOs.  and  £10  1 
value  of  the  com.  The  Court,  notwithstanding  this 
proof  of  usage  or  custom,  sustained  the  conviction. 
case,  too,  it  appeared  that  subseqtient  acts  of  parlianu 
quiring  the  return  of  com,  had  noticed  the  custom,  a 
quired  the  return  according  to  such  customary  measi: 
was  contended  that  these  subsequent  acta  had  repeal 
statute,  22  Car.  3,  and  justified  the  custom.  Lord  K 
held  ottierwise,  and  said,  "we  cannot  get  rid  of  thesf 
(a)  5  T.  S.  live  statutes."    In  Rex  v.  Amold,(o)  the  buyer  in  Hu 

*^  ton,  was  convicted  of  purchasing  com  different  fro 

Winchester  measure.  Lord  Kenyon  refers  to  this  c 
of  fanners,  which  existed  in  many  parts  of  the  kin 
and  regrets  that  their  obstinacy  should  have  prevent 
operation  of  the  statute  of  Charles  the  2d.  The  defc 
was  convicted,  notwithstanding  the  |m>of  of  custom.  ' 
are  strong  and  conclusive  authorities  to  show  that  aci 
however  well  proved,  or  however  prevalent,  cannot 
up  in  opposition  to  the  law  of  the  land. 

In  most  countries,  guards  have  been  provided  by 
against  impositions  upon  community,  in  the  use  ol 
weights  and  measures.  This  is  highly  penal  in  ou 
(r)lB.L.  8tate,(p)and  the  ofiender,  in  public  estimation,  is 
'  '*"  considered  infamous.  Courts  of  justice  have  alwayi 
rigid  in  enforcing  these  statutes,  inflicting  punishment  I 
most  trifling  violation.  Why  was  this  ?  The  reason 
vious ;  because  weights  and  measures  are  of  constan 
daily  use  in  our  dealings  with  one  another,  and  becav 
iieqnent  use  of  the  same  false  weight  or  measure  i 
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%nable  its  possessor  to  commit  extensive  injury  upon  his  newtork, 
customers.    That  the  variation  is  small,  while  it  manifests    M^y»  ^^^ 
a  meaness  in  depravity,  has  a  tendency  to  shield  the  offen-  Bank  of  Utiea 
der  from  punishment.    The  injury  becomes  great  by  repe-      Wif«r. 
tition.     An  extensive  merchant,  by  little  and  little,  filches 
property  firom  his  customers,  by  the  use  of  false  weights  and 
measures.    What  would  Courts  of  Justice  say  to  such  a 
merchant,  who,  when  indicted  should,  as  the  plaintiffs  have 
done  in  this  case,  plead  the  extensiveness  of  the  practice. 
Would  they  not  say,  that  "  the  law^  and  not  the  practice 
of  others  is  to  be  your  guide,  and  what  you  offer  in  justifi* 
eation  shows,  if  true,  the  necessity  of  an  immediate  correc- 
tive."   For  the  purpose  of  showing  what  usages  are  good, 
and  how  far  they  are  to  operate  when  proved,  and  the  man- 
ner of  proving  them,  I  refer  the  Court  to  the  cases  of 
Thomas  v.  Graves  and  Toomer,{q)  Same  v.  0'£6ira,(r)     (^)  i  jep. 
Cotton  v.  Johnson,{s)  and  Trott  v.  Wood,{t)   Errors  merely  |^J!;  Court  of 
acquiesced  in,  do  not  constitute  the  law.    In  Leach  v.  Par-     (r)  Id.  303. 
giier,{u)  the  practice  under  the  Lord's  act,  had  been  one  way  hq'^u  ^**^' 
foi  30  years,  but  was  altered  the  first  time  the  statute  came     (0  i  GaU- 
under  the  consideration  of  the  Court.  („)  Doug.  68. 

In  Btat  V.  Conant,{v)  speaking  of  usage,  Dallas,  Ch.  J.  ^^^,  ^  f^ 
says,  <<  if  the  practice  were  against  the  first  principles  of 
constitutional  law,  and  an  evident  encroachment  upon  the 
rights  of  the  subject,  I  would  go  even  the  length  of  saying, 
if  it  were  of  this  discription,  and  were  sanctioned  by  the  ex« 
pressions  of  one  of  the  Judges,  in  such  a  case  I  would  not 
hold  it  to  be  law  if  it  had  existed  from  the  foundation  of 
Rome." 

A  custom  contrary  to  public  good,  or  injurious  to  a  mul* 
titude  and  beneficial  only  to  some  psirticular  persons,  is  re^ 
pugnant  to  the  law  of  reason,  and  consequently  void.(ti?) 
The  Judges  say,  in  things  against  law  and  reason,  usage  434J  427.  ^*"* 
is  to  no  purpose.(2:)    Customs  ought  to  be  beneficial  to  all,     ,  \   v\    a 
but  may  be  good  when  against  the  interests  of  particular  170. 
persons,  if  for  the  public  good.(y)    A  custom  that  begins  by     /  x  py^,  ^^ 
the  extortion  of  lords  of  manors,  is  judged  wanting  a  lawful     /^x    piowd- 
J,  and  therefore  void(z)  332,  Dyor,i99- 
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^EWYORK,      The  case  of  J?car  v.  Mapr^{a)  also  Bfaows  thai  sMM 
May,  1824.    passed  after  the  existence  of  the  castom  or  usage  is  knovii, 

3aiik  of  Utiea  and  in  some  measure  sanctioning  them,  by  authoriziiig  »• 

wZrar.      ^^"^^  according  to  the  custom,  do  not  afiect  a  genenl  liw 

in  relation  to  the  same  subject.    If  the  legislature  knev^tf 

750*^  *  *^'  ^  the  time  they  incorporated  the  plaintiffs,  that  banks  woe  m 
the  habit  of  calling  360  days  a  year,  when  calculatiDg  wm- 
est,  this  case  shows  that  such  a  circumstance  will  fimiiflhii 
ai^ument  for  exempting  them  from  the  operation  of  a  pe^ 
manent  and  plain  law  of  the  laud.  In  the  language  of  Li 
Kenyon,  they  cannot  get  rid  of  the  operation  of  such  a  po* 
sitive  law  as  the  statute  of  usury.  The  convictions  midei 
the  com  laws,  were  upon  penal  statutes,  where  the  utmort 
strictness  is  observed  in  construction,  and  the  greatest  hii- 
tude  allowed  in  defence.  They  go  to  prove,  be3rond  all  ooi- 
troversy,  that,  oq  an  indictment,  against  a  natural  penos, 
the  facts  shown  in  this  case  would  ensure  his  convictioD. 

The  Court  will  find,  if  they  examine  the  acts  incoipoifr 
ting  the  different  banks  in  this  state,  that  most  of  them  an 
restricted  in  their  discounts,  to  six  per  cent,  and  those  in  iIm 
city  of  New  York,  which  are  not  so  restricted,  usually  eon- 
fine  themselves  to  that  rate,  otherwise  they  could  not  do  bsa- 
ness.  Now  a  bank  that  takes  at  the  rate  of  6  per  cent  vmj 
call  any  number  of  days  less  than  365  a  year,  and  calcnhtu 
interest  accordingly,  provided  they  do  not  get  over  7  per 
cent.  The  undoubtedly  violate  their  charter,  but  an  not 
guilty  of  usury. 

It  may  be  supposed,  that  the  amount  received  was  too  In* 
fiing  for  the  notice  of  a  Court  of  Justice,  and  that  judgment 
would  therefore  be  given  for  the  plaintifis.  I  will  not  for  a 
moment  entertain  the  idea  that  such  a  supposition  is  cor 
rect.  The  statute  of  usury  must  be  protected  from  the  most 
trifling  violations,  or  not  at  all.  The  l^islature  have  sil 
bounds  to  the  unfeeling  and  avaricious  lender,  which  he  ii 
not  to  pass  with  impunity ;  and  that  Court  is  guilty  of 
treachery  to  the  public,  that  does  not  confine  him  within 
legislative  limits.  The  Judge  would  ill  deserve  a  seat  19- 
on  the  bench  of  justice,  who  should  let  his  decision  be  at  sU 
influenced  by  the  amount  which  the  violator  of  the  statute 
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Jiad  rteeivecL    If  26  cents  can  be  received  upon  the  statute  newtork, 

with  impunity,  so  can  26  dollars,  and  there  is  nothing  to    ^^y»^^^ 

be  done  by  a  Court  of  Justice  but  rigidly  to  adhere  to  the  Bank  of  Uduk 

tete  fixed  by  statute*    In  the  case  of  Rex  v.  Majwrj{h)  the      Wager. 

idifference  between  the  two  measures  was  trifling,  and  yet 

no  one  ever  thought  of  urging  that  as  an  argument  in  favor     ^ ' 

of  the  defendant's  acquittal.    I  challenge  gentlemen  to  point 

6ut  a  case  where  the  amount  received  has  ever  been  taken 

into  consideration,  for  the  purpose  of  deciding  whether  the 

transaction  was  usurious.    If  the  amount  exceeds  the  rate 

fixed  by  statute,  it  is  usurious ;  no  matter  how  trifling  the 

excess.    The  cases  authorizing  the  taking  of  interest  in  ad« 

vance,  may  be  cited  for  this  purpose.    I  was  aware  of  the 

case  of  The  Manhattan  Company  v.  Osgood,{c)  cited  on     ,^s  15  j^^ 

the  other  side,  and  I  am  also  aware  that  that  decision  is  not  i^* 

supported  by  the  authorities  relied  on.    Yet  if  that  case  is 

introduced  for  the  purpose  of  showing  that  the  violations  of 

the  plaintiflb  are  to  be  sanctioned,  it  proves  too  much ;  for 

we  then  have  no  statute  of  usury  at  all ;  and  if  this  is  the 

extent  to  whidi  that  decision  is  to  lead,  I  trust  this  Court 

will  pronounce  it  not  law. 

Something  has  been  said,  and  more  probably  will  be,  in 
regard  to  the  consequmces  of  a  decision  against  the  plain* 
tifl[s.  This  is  an  ailment  seldom  resorted  to  when  other 
substantial  grounds  can  be  taken.  It  is  generally  the  last, 
and  with  parties  situated  like  the  plaintifis,  the  most  despe- 
rate efibrt  Such  arguments,  however,  can  never  assist  any 
person  in  arriving  at  the  truth.  In  the  case  of  Waters  v. 
Stewart ^{d)  Chief  Justice  Spencer,  in  giving  his  opinion  in  {^  Cwaatf 
the  Court  of  Errors,  says,  ^  arguments  ab  inconvenienti  have 
been/  su^ested.  There  can  scarcely  exist  a  case,  however 
well  settled,  where  such  arguments  cannot  be  urged.  They 
pvove  nothing,  and  should  be  listened  to  only  in  doubtful 
easesy  In  the  case  of  Langdon  v.  Potter  and  otherSj{e) 
Chief  Justice  Parsons  says,  «  arguments  drawn  from  incon-  j^^^^'^ 
venience,  aie  to  have  weight  only  in  doubtful  cases.^  In 
the  present  case  nothmg  is  doubtful. 

Private  statutes,  made  for  the  accommodation  of  particu- 
lar citize&a  cor  c(»rporations,  ought  not  so  to  be  construed  aa 
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May,  1824.    gtruction  results  from  express  words  or  necessaiy  implia* 

Bank  of  Utica  tion.(/) 

Wager.  I^  i^^Y  ^  ^^U)  perhaps,  since  arguments  ab  inconveniaA 

have  been  u^ed  for  the  plaintifis,  to  turn  the  attention  of  the 
YW^^ftmffX  Court,  for  a  moment,  to  the  consequences  of  a  dednoi 
id.  145.  against  the  defendant    The  plaintiffs  by  calling  360  dayit 

year,  have,  ever  since  their  incorporation,  made  every  TU 
dollar  of  discount  over  7  per  cent  The  only  true  way  of 
testing  the  operation  of  any  practice  is,  by  viewing  its  con- 
sequences for  a  long  course  of  years,  and  for  the  purpose  of 
showing  this,  I  have  made  a  calculation,  giving  its  effect  up- 
on one  million  of  dollars  for  a  century.  By  this  calculatna 
it  will  appear,  that  in  a  century,  over  twelve  millions  of  dol- 
lars will  be  illegally  taken.  This  makes  an  annual  sw- 
age of  120,000  dollars.  The  circulating  medium  of  the 
United  States  is  probably  not  far  from  160,000,000.  The 
amount  of  the  annual  average  which  would  be  thus  illegally 
taken,  upon  the  principle  contended  for  by  the  plaintifi^ 
from  the  whole  United  States,  over  and  above  7  per  cent 
would  be  18,000,000.  The  inconsiderable  sum  which  will 
probably  be  lost  by  a  judgment  against  the  plaintidb,  com- 
pared with  the  enormous  tax  which  will  certainly  be  entailed 
upon  community  by  a  contrary  decision,  sinks  into  utter  in- 
significance. The  amount  which  will  be  lost  to  the  |daiii- 
tiffs,  will,  in  all  probability,  fall  far  short  of  what  they  have 
illegally  taken ;  and  it  is  of  immense  importance  to  a  grow- 
ing commercial  country  like  ours,  that  questions  of  this  sort 
should  be  settled  upon  true  principles.  If  we  were  compd- 
led  to  make  our  loans  from  foreigners,  upon  the  principles 
contended  for  by  the  plaintiff's  counsel,  the  effect  wookl  ba 
utter  destruction.  In  a  very  short  time  the  whole  wealth  of 
the  country  would  be  exhausted  by  such  illegal  ezactionsi 
Compared  with  such  a  state  of  things,  the  paltry  tax  npoa 
tea,  which  contributed  to  produce  the  revolution,  wcwdd 
have  been  insignificant  indeed.  The  restrictions  against 
usury  are  founded  on  the  strongest  reasons  of  policy  and 
morality ;  they  have,  therefore,  been  imposed  in  almost  ev* 
ery  age  and  country.    It  is  no  law  of  doubtful  policy  or  vt< 
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|wliency  which  ycni  are  called  upon  by  the  defendant  to  en-  new  torK| 
force.  It  is  a  law  which  the  greatest  and  the  best  of  Judges  May,  1834. 
have  felt  bound  to  watch  with  unceasing  vigilance,  guard-  Eank  of  uuea 
ing  its  provisions  from  the  most  trifling  infractions,  and  en^  Wages, 
forcing  its  penalties  fearless  of  consequences.  It  is  a  law 
which  our  very  nature  renders  necessary,  and  which  has 
been  hallowed  by  the  sanction  of  accumulated  ages.  It  is 
hot  like  some  exploded  edict  of  despotic  power,  preserved 
as  a  pretext  for  phmder  and  oppression.  It  is  one  of  the 
few  restraints  which,  in  the  most  corrupt  times,  have  always 
been  placed,  even  by  the  very  worst  rulers,  upon  the  rapaci- 
ty of  the  worst  part  of  community,  for  the  protection  of  the 
poorest  It  is  prohibited  by  the  common  law,  and  the  pun- 
ishments inflicted  for  its  restraint  have  been  rigorous  and 
severe.  It  is  laid  down  in  the  books  as  a  sound  rule  of  con- 
struction, and  in  some  cases  by  legislative  enactment,  that 
the  statute  shall,  in  all  cases,  be  construed  most  strongly 
against  the  usurer.  Though  the  borrower  was  formerly  con- 
sidered a  particeps  criminis,  that  idea  is  now  justly  explo- 
ded, considering  that  he  is  in  the  power  of  the  lender,  and 
necessarily  submits  to  his  terms.  The  desire  of  gain  insen- 
sibly vitiates  the  heart.  It  was,  therefore,  wise  for  govern- 
ments to  erect  a  shield  over  the  weaknesses,  and  a  check 
upon  the  passions  of  men,  to  protect  those  oppressed  with 
pecuniary  embarrassments  from  the  depredations  of  unfeel- 
ing avarice,  and  to  guard  weak  and  unfortunate  individuals 
from  the  fjeings  of  the  Shylock.  All  privileged  associations 
should  be  watched  with  Argus  eyes.  They  should  be  re- 
garded with  distrust.  It  is  the  duty  of  Courts  to  keep  them 
within  the  bounds  prescribed  by  the  legislature.  They  are 
opposed  to  the  genius  of  our  government,  and  if  tolerated, 
should  not  be  permitted  to  abuse  the  privileges  whh  which 
they  are  entrusted. 

These  considerations  apply  with  peculiar  force  to  incor- 
porated banks.  Drawing  around  them,  as  they  evidently 
do,  a  silent  yet  powerful  influence  in  the  neighborhood 
where  they  are  situated,  they  will  ever  be  watched  with 
jealously  by  a  people  alive  to  their  rights  and  liberties. 
Banks  being  granted  for  the  express  purpose  of  loaning  mo- 
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May,  1824.    y^  softened  in  their  fkvor.    If  the  principle  contendfld  fi 

Bank  of  Utica  by  the  opposite  counsel  be  correct,  what  salutary  statule  as 

Wwr.      hereafter  stand  against  the  usages  of  trade  7     What  law  en 

hereafter  be  enacted,  which  may  not  be  trodden  dowa  li| 

the  custom  of  banks. 

D*  Cadf/y  in  reply.  It  is  certainly  well  settled  by  the  U' 
thorities  cited  in  the  opening,  that  to  constitute  usuryi  so  ii 
to  avoid  the  security,  there  must  be  a  corrupt  agreemot 
No  case  has  been  produced  to  the  contrary.  If  this  be  Dfr 
cessary,  then,  in  order  to  constitute  the  offence  with  whkii 
we  are  charged,  we  must  have  had  an  associate.  It  is  diil- 
cult  to  conceive  how  there  can  be  a  corrupt  agreement,  wilb- 
out  there  being  two  parties.  These  are  essential  to  eFoy 
contract  Who  is  the  person  with  whom  we  have  made  ths 
corrupt  bargain  charged  upon  us  ?  Not  the  defendant  He 
disavows  it  It  is  denied  that  he  knew  any  thing  of  the 
usury,  till  some  time  after  the  note  in  question  vraa  discoont- 
ed ;  and  his  counsel  complain  that  he  has  been  pracdsed 
upon  from  the  beginning,  without  knowing  any  thing  of  dw 
imposition.    All  is  a  recent  discovery. 

Now  I  propose  to  show  conclusively,  that  there  never  wai 
a  case  of  usury  without  the  concurrence  of  two  paitiea 
(g)  3  Day'f  Smith  V.  Beach,(g)  is  a  respectable  authority  to  this  point, 
and  will  be  found  to  accord  as  well  with  the  spirit  of  idl  the 
cases,  as  with  reason  and  common  sense.  The  point  tbeie 
directly  decided,  was  that  a  corrupt  agreement,  in  whkli 
the  minds  of  the  parties  meet,  is  necessary  to  constitute  usu- 
ry ;  and,  therefore,  where  more  than  lawful  interest  was  re- 
served, with  the  knowledge  of  the  lender,  but  without  the 
knowledge  of  the  borrower,  it  was  held  that  the  transactkc 
was  not  usurious.  The  reasoning  of  the  Court  is  directly 
applicable  to  this  case,  and,  if  it  be  law,  is  conclusive  in  &• 
vor  of  the  plaintiffs.  "  A  corrupt  agreement  (tliey  say)  is 
essential  to  constitute  usury ;  and,  to  form  a  corrupt  agree- 
ment, as  in  all  other  contracts,  the  minds  of  the  parties  mosl 
meet  The  assent  of  Beach  (the  defendant)  was,  there- 
fore, as  essential  to  the  existence  of  an  usurious  agreement, 
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as  that  of  Bird,  (the  plaintiffs'  testator.)    From  these  pre-  new  tokK) 
mises  it  follows,  as  an  undeniable  consequence,  that  there      ^^*  ^^ 
could  be  no  corrupt  agreement,  while  either  of  the  parties  Bank  ©f  UUe* 
remained  ignorant  of  the  excessive  reservation ;  and  the  ju-      Wa^er 
ry  ought  to  have  been  so  instructed/'    It  will  be  seen,  by 
that  case,  that  the  Connecticut  statute  is  the  same,  in  sub- 
stance  as  our  own*    The  same  arguments  were  urged  as 
here,  against  the  necessity  of  a  corrupt  agreement    It  was 
said  to  be  enough  that  the  lender  voluntarily  made  Bh  usu- 
rious reservation  ;  and  of  the  &ct  that  he  did  so  there  was 
no  dispute  :  but  the  law  was  denied  by  the  Court    The 
ignorance  of  the  borrower  precluded  the  possibility  of  an 
agreement. 

The  several  provisions  in  the  1st  and  2d  sections  of  the 
statute  of  usury,(A)  show,  that  the  distinction  between  the  (k)l  K  h. 
two  cases,  of  a  corrupt  agreement  and  the  receipt  of  ex- 
cessive interest  by  the  lender  without  the  concurrence  of  the 
borrower,  was  intended  to  be  kept  up  by  the  legislature^ 
The  1st  section  provides  for  the  case  of  taking  excessive  in-* 
terest  for  the  forbearance  of  money,  or  reserving  it  by  cef* 
tain  contracts  or  securities.  If  so  taken  or  reserved,  the 
contract  or  security  is  declared  void.  The  contract  itself 
is  vitiated  by  the  corrupt  agreement.  The  second  seCtidn 
was  intended  to  provide  for  taking  usurious  interest,  in 
the  same  way,  and  it  gives  the  remedy.  Within  one  yeaf 
the  borrower  may  recover  back  the  excess^  If  not  know- 
ingly paid,  the  statute  could  never  have  intended  to  confine 
him  to  the  year.  If  ignorantly  paid,  he  has  the  six  years^ 
and  might  recover  it  back,  upon  the  general  principle,  that  it 
was  money  paid  through  mistake  or  fraud.  It  stands  on 
the  same  footing  as  money  twice  paid  on  a  note  by  mistake^ 
Suppose  an  illiterate  man  to  borrow  $1100,  and  the  lender 
fraudulently  draws,  and  procures  him  to  sign  a  cote  for  01054 
This  would  not  be  void  for  usury,  but  for  fraud ;  whereas, 
if  the  lender  should  say,  I  must  have  $105,  and  the  borrow-^ 
er  then  should  sign  a  note  for  that  sum<  it  Would  be  void  for 
usury.  If  gentlemen  are  willing  to  abide  by  their  own  ad- 
missions, the  case  is  against  them*  They  are  loud  in  urging 
the  entire  ignorance  of  their  client  that  any  excess  was  de- 

Voh.  II.  96 
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NEW  YORK,  manded ;  and,  indeed^  this  is  plain  from  the  proof,  if  the 
May,  1824.    gggsion  had  not  been  made.    The  defendant  never  thought 

Bank  of  Utica  of  an  usurious  contract.  It  was  made  out  by  calculatioa 
Wager.  ^^  inference.  The  note  is  presented  and  the  money  i»- 
ceived,  silently,  in  the  ordinary  course  of  business,  without 
dreaming  of  usury.  Neither  Maynard  nor  Spencer  were 
authorized  to  part  with  the  notes  at  an  usurious  rate  of  dii- 
count.  The  circumstances  under  which  the  second  Dole 
was  discounted  are  not  explained ;  but,  as  to  the  first  and 
second,  both  parties  agree  that  the  defendant  acted  unwit- 
tingly. If  the  agent  had  sworn  that  he  paid  $40  excess,  with- 
out knowing  what  he  was  about,  it  might  have  been  re- 
covered back  within  6  years,  in  an  action  for  money  had 
and  received,  upon  general  principles,  but  the  note  would 
not  be  void  for  usury. 

The  first  counsel  for  the  defendant  conceded,  that  if  the 
second  note  was  valid,  we  may  recover  for  that.     If  void, 
we  may  go  for  the  first,  if  that  be  good.    Upon  the  latter,  it 
is  said  we  took  interest  for  three  days,  which  it  had  already 
run  when  presented  for  discount ;  but  wiis  it  not,  to  all  1^1 
purposes,  discounted  on  the  12th  of  September.     It  was  car- 
ried for  discount  on  that  day,  and  on  an  objection  being 
made  to  the  form  of  the  note,  another  was  afterwards  sub- 
stituted in  an  acceptable  shape,  which  was  actually  discoun- 
ted upon  the  16th.    The  money  was,  then,  virtually  set 
apart  for  this  purpose  upon  the  12th.    There  was  a  propo- 
sition to  do  it,  which  was  afterwards  executed.     Take  the 
case  of  a  request  for  a  loan  in  the  morning,  and  the  money 
laid  apart  for  the  purpose,  but  not  actually  counted  out  till 
the  next  day,  when  the  loan  is  completed :  would  it  not  be 
iniquitous  to  object  usury?    The  Coiurt  are  called  upon  to 
presume  what  the  contract  was  ;  for  none  of  an  usurious 
nature  is  shown ;  and  they  will  not  make  a  presumption 
which  shall  involve  the  party  in  guilt. 
But  what  is  the  legal  date  of  a  note  ?    It  is  the  time  of 

T.  %ai!^i  delivery.(f)    This  was  on  the  15th  of  April,  when  a  discount 

Ten  Eyek,  2  for  90  days  was  rightly  taken ;  for  it  had  that  time  to  run. 

300.  ^  Had  an  action  been  prosecuted  before  the  expiration  of  that 

time,  it  would  not  have  lain.    The  Court  would  rather  pre* 
sume  this  to  have  been  the  contract,  than  impute  the  crime 
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of  usury.    Suppose  the  note  had  been  ante-dated  a  year,  by  new  tork, 
mistake,  and  the  discount  for  a  quarter  taken.    The  Court    ^*y»  ^^^ 
would  still  say  to  the  holder,  "  your  engagement  was  to  Bank  of  Utica 
wait  the  90  days,  for  which  you  may  take  the  discount ;  but       w^r. 
cannot  sue  before  the  expiration  of  the  time." 

It  is  said,  that  our  miscalculation  was  intentional ;  but  this 
is  not  necessarily  so.  Will  the  Coiu-t  presume  it  ?  The  dir 
vision  of  time  is  of  human  invention  ;  and  there  is  no  such 
absolute  certainty  and  plainness  in  measuring,  as  to  preclude 
mistake.  We  are  told  that  the  statute  speaks  of  a  year,  of 
a  longer  or  shorter  time,  and  that  quarters  and  months  are 
not  taken  into  account ;  but  we  are  not  informed  what  ope- 
ration to  adopt,  in  order  to  reach  the  law  of  less  than  a  year. 
You  divide  365  days  by  12,  if  you  are  seeking  for  a  month, 
and  reject  the  fractions.  This  gives  a  quotient  of  30,  which 
multiplied  by  3  gives  90  days,  or  a  quarter  of  a  year,  if 
fractions  are  still  to  be  disregarded.  Upon  this  principle,  on 
a  60  day's  loan,  you  get  the  interest  for  a  year,  and  divide 
by  6. 

But  suppose  90  days  are  improperiy  called  J  of  a  year  t 
on  looking  at  the  calculation,  the  Court  will  see  that  the  iur 
terest  is  calculated  for  90  days,  excluding  the  first  or  day  of 
the  date,  which  was  also  the  day  of  the  lending;  so  that,  in 
truth,  the  only  question  is,  whether  the  lender  is  entitled  to 
interest  on  the  day  upon  which  he  loans  the  money.  Is  it 
to  be  tolerated,  that  we  are  to  forfeit  our  security  for  the 
whole  sum,  merely  because  we  have  chained  interest  for  the 
first  day  ?  Will  the  Court  say,  that  because  the  calculation 
happens  to  cover  that  day,  that  so  small  a  mistake,  even  if 
it  be  one,  shall  overturn  the  whole  demand  ?  But  is  it  a  mis- 
take ?  Every  law  book,  speaking  of  time,  tells  us  tHat  frac- 
tions of  a  day  are  to  be  rejected.  This  is  an  established 
general  rule,  and  only  to  be  departed  from  when  it  becomes 
material  to  inquire  beyond  it,  upon  principles  of  necessity, 
or  for  the  sake  of  equity.  Are  we  to  be  stigmatized  as  usu- 
rers on  such  a  groimd  as  this  1 

It  was  not  our  fault  that  we  discounted  the  second  note 
before  the  fiirst  had  run  out ;  though  be  this  as  it  may,  it 
could  not  change  the  character  of  the  first  note.  But  such 
a  transaction  is  not  usury,  even  if  it  is  to  be  deemed  a  con- 
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NBWTORK,  tinuation  of  the  first.    The  party  was  under  a  necessity  of 
May,  1834.    obtaining  a  discount  of  his  note  thus  early,  in  order  to  com- 
Pank  of  uuea  ply  with  the  course  of  business  which  is   universal  at  tb» 
Wager.       banks  throughout  the  commercial  community.     It  was  io  re- 
ference to  the  discount  days,  which  cannot  be  so  regulated 
as  to  meet  the  views  of  individuals.    Upon  the  question 
(j)  4  T.  R.  coming  up  in  Brown  v.  Harradenf{j  )  whether  3  days  of 
gruce  are  to  be  allowed  upon  a  promissory  note,  Ld.  Ken- 
yon  gives  great  influence  to  the  universal  practice  which 
C*)  ^^  153.   prevailed  on  this  subject.    He  says,(/r)  "  in  addition  to  theie 
considerations,  we  are  now  told  that  it  has  been  the  constant 
practice  at  the  bank,  and  at  the  principal  bankers,  to  make 
this  allowance  on  promissory  notes.    Then,  if  we  were  to 
make  a  decision  in  opposition  to  all  this  practice,  it  would 
be  attended  with  the  most  serious  consequences  ;  for  these 
notes  are  circulated  not  only  throughout  this  country,  bot 
also  over  several  other  countries  of  Europe.     Many  of  them 
have  been  discounted,  and  interest  taken,  on  the  supposi- 
tion that  3  days  of  grace  are  allowed.    But  if  we  were  to 
determine  that  no  such  allowance  ought   to  have  been 
made,  all  those  parties  would  be  involved  in  the  crime  of 
usury." 

This  case  goes,  moreover,  to  show  the  weight  which  is 
given  to  arguments  ab  inconvenientiy  upon  these  commer* 
cial  questions.  The  consequences,  to  be  deprecated  are,  the 
overthrow  of  floating  paper,  which  has  always  been  suppo- 
sed to  be  good,  and  the  involvhig  thousands  of  innocent  m^ 
who  never  dreamed  that  they  were  taking  excessive  inter* 
est,  in  the  crime  of  usury. 

We  accede  the  distinction  made  between  mistakes  of  law 
and  mistakes  of  fact.  Knocking  a  man  down  in  the  suest, 
or  shooting  at  him,  and  taking  his  life,  will  constitute  murder 
whether  the  oflender  knows  that  it  comes  within  the  legal  de- 
finition of  thisxrime  or  not.  But  the  two  cases  of  Brown  v. 
(D  Id.  JHarraden,{l)  and  Glas^ford  v.  Laing  and  others^{m)  fur- 

(Ni)iCampK  nish  a  complete  illustration  of  the  distinction  between  a 
mere  mistake  of  the  law,  and  the  one  insisted  upon  in  this 
case.  We  claimed  the  right  to  have  the  first  day  upon  each 
note  included.    This  is  the  mistake,  if  it  can  be  called  one. 
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We  intended  no  more  than  7  per  cent  for  the  whole  time ;  nvw  toek^ 
and  the  mistake  of  including  the  first  day  was  one  of  fact    May,  isai. 
merely.  Bank  of  Utum 

^^  mm 

Flayer  v.  Edwards^in)  was  cited  in  order  to  show  that      wager. 
the  intention  of  the  parties  is  material ;  that  they  must  hoth  cawn. 

concur  in  the  bargain  ;  and  the  Maine  Bank  v.  ButtSy{o)  ii9.  Lqa) 
with  the  same  view.  No  mistake,  in  these  cases,  was  pre-  ^f^^^jifM, 
tended.  There  could  be  none.  The  latter  was  of  notes  Rep*  49. 
palpably  usiuious.  It  was  the  case  of  taking  two  distinct 
notes  for  the  same  money.  A  note  is  taken,  say  for  the 
principal,  at  three  years :  other  notes  are  taken  for  a  part  of 
the  same  sum,  at  the  same  time,  at  shorter  dates.  This  is 
the  case  of  the  Maine  Bank  v.  Butts,  yet  the  question  of 
intention  was  left  open  to  be  referred  to  a  jury  ;  and  that 
question  is  always  involved,  where  a  party  is  on  trial  for  a 
crime.  There  are  certain  oflfeuces  to  which  knowledge  is 
essential,  and  must  be  averred  in  an  indictment.  The  crime 
of  passing  counterfeit  money  is  one.  Usury  is  another.  The 
intention  of  the  parties  is  here  the  git  of  the  inquiry,  and 
must  always  be  left  for  the  jury  to  pass  upon.  A  man  takes 
8  per  cent  ignorantly :  unexplained,  it  would  be  usury.  If 
shown  to  have  been  accident,  it  would  be  otherwise.  Thus, 
even  in  the  Maine  Bank  v.  BtUts,  the  act  of  taking  the 
smaller  notes  was  open  to  explanation,  and  the  prima  facie 
case,  made  out  by  the  defendant,  might  have  been  done 
away,  by  proof  on  the  other  side. 

It  is  complained,  that  our  calculations  were  made  in  se* 
ciet ;  that  the  business  was  so  managed  that  they  could  not 
be  comprehended  by  the  borrower.  But  what  ought  the 
Court  to  infer  under  all  these  circumstances  ?  Here  is 
plainly  room  for  mistake.  What  should  the  presumption 
be  ?  Glass/ard  v.  Laing  and  other Sy(p)  and  Buckley  v.  ^^i  cmipbt 
OuUdbankAq)  are  strong  cases  to  show  that  where  the  N.p.Rep.i49. 

(•)  do.  Jac 

Court  can  infer  a  mistake  in  taking  the  excess,  they  will  do  678L 
it,  in  order  to  avoid  imputing  the  offence  of  usury.  Taking 
a  trifling  excess  beyond  the  legal  interest,  according  to  an 
extensive  practice  among  money  lenders,  is  a  subject  also  of 
this  rule  of  presumption  in  favor  of  innocence.  ''  Thus,  Lord 
Mansfield,  in  Flayer  v.  Edwards  ;(r)  "  Upon  a  nice  calcula-  n^^  ^  ^^^"^^ 


roi 
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NEW  YORK,  tion  it  will  be  found,  that  the  practice  of  the  bank  in 

May,  i&u,    jjjg  jjjjjg^  exceeds  the  rate  of  five  per  cent,  for  they  take  into- 

Bank  of  Utica  rest  for  the  whole  time  the  bills  run,  but  pay  only  part  of  Ibe 

Wazer.       money,  to  wit,  by  deducting  the  interest  first ;  yet  thii  if 

not  usury."    The  Manhattan  Company  v.  Osffoodj(s)  was 

iflS!^  ^^  ^^*^  decided  upon  the  same  principle. 

If  gentlemen  object  to  our  rule  of  calculation,  they  ought 
to  have  supplied  us  with  a  better.  The  practice  of  calling 
60  days  ^  of  a  year,  in  calculating  interest,  has  prevailed 
for  a  great  length  of  time  ;  and,  with  a  perfect  knowledge 
of  this  practice,  it  will  be  seen  that  almost  every  act  for  in- 
corporating banks  refers  to  60  day  notes.  Being  the  moit 
usual  kind  of  bank  paper,  and  understood  in  the  long  con- 
tinued practice  of  the  commercial  world  to  mean  ^  of  a  year, 
is  it  too  much  to  say  that  the  l^islature  referred  to  them 
in  this  character  ?  Indeed,  they  are,  as  we  have  shown, 
in  fact,  j-  if  you  take  them  as  the  aliquot  part,  and  reject 
the  fraction. 

It  was  not  usurious  to  discount  the  2d  and  3d  notes  be^ 
fore  the  ones  for  which  they  were  substituted  fell  due.  If 
there  had  been  an  orignal  express  agreement  to  this  eAct, 
it  would  have  been  another  question ;  but  the  existence  of 
any  such  agreement  is  negatived  by  the  proof. 


Sutherland,  J.  The  note  on  which  this  suit 
brought,  bears  date  the  14th  of  March,  1821,  and  is  payable 
in  90  days  after  date.  It  was  presented  at  the  bank,  on  the 
16th  :  $18  09,  paid  as  the  discount  and  interest  upon  it.  It 
fell  due  on  the  15th  June.  The  interest  was  calculated  as 
in  the  case  of  the  New  York  Firemen  Ttisurance  Company 
(«)  AntA,  678.  ^  ^^y  ^  Parsons^a)  upon  the  principle  that  90  days  were 
the  fourth  of  a  year.  This  note  was  the  second  renewal  of 
one,  dated  the  12th  of  September,  1820,  and  discounted  by 
plaintijflr  at  90  days.  The  interest  was  calculated  upon  tfie 
same  principle,  and  the  same  amount  received  upon  this 
and  the  second  as  upon  the  last  note. 

It  is  unnecessary  to  consider  the  various  points  which 
were  discussed  in  this  case.  There  is  nothing  to  take  it  out 
of  the  operation  of  the  principle  established  in  7%a  Piremen 
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Insurance  Company  v.  Ely  ^  Parsons  ;  that  this  mode  of  new  yorh, 
calculating  the  interest,  renders  the  transaction  usurious.        Bfay,  1634. 

Bank  of  Utiem 

WoODWORTH^  J.  concurred^.  t. 


Savage,  Ch^  J.  To  determine  whether  a  contract  is 
usurious^  we  must  inquire, 

1.  Whether  the  subject  of  the  contract  is  a  loan  ? 

2.  Whether  more  than  lawful  interest  has  been  received 
or  taken  7  i^nd  ^ 

3.  Whether  it  is  the  effect  of  a  corrupt  agreemenit  1 

In  this  case,  there  is  no  dispute  upon  the  first  question^ 
It  is  denied^  however,  by  the  plaintiffs,  that  they  have  taken 
more  interest  than  they  were  entitled  to  receive^ 

The  statute  is  very  explicit,  that  no  more  than  7  pounds 
shall  be  taken  for  the  loan  of  £100  for  one  year,  and  so  af- 
ter that  rate  for  a  greater  or  less  sum^  or  for  a  longer  or 
shorter  time.  The  sum  of  $18  09,  was  received  by  the 
plaintiffs  for  the  loan  of  $1000  for  ninety-three  days,  and 
both  the  witnesses  who  have  testified  on  that  subject,  havef 
sworn  that  the  interest  on  $1000  for  that  time,  at  7  per  cent* 
calculating  365  days  to  a  year,  amounts  to  $17  83  5.  The 
fsici  is  proved,  then,  that  more  than  7  per  cent,  has  been  re- 
ceived ;  and  there  is  no  pretence  that  it  was  taken  by  way 
of  commissions  or  incidental  charges.  The  custom^  which 
is  said  to  be  universal,  for  all  moneyed  institutions^  to  calcu- 
late interest  on  360  days  as  a  year,  can  have  no  weight  It 
would  be  strange  indeed,  if  the  practice  of  any  set  of  men/ 
or  companies  of  men,  should  become  paramount  to  the  au^ 
thority  of  the  legislature.  With  respect  to  most  of  these 
banks,  who  are  said  thus  to  calculate^  it  is  well  known  that 
their  loans  are  made  at  6  per  eent  ;•  and  although  they  re-' 
ceive  more  than  six,  yet  the  difference  is  not  such  as  to 
amount  to  a  violation  of  the  statute  against  usury.  Hence^ 
perhaps,  it  is,  that  the  custom  has  prevailed  so  generally.- 
The  excess  amounts  to  a  very  little  less  than  one  tenth  of 
1  per  cent.  To  an  individual  borrower,  it  is  very  trifling  :• 
to  a  bank,  however,  having  an  active  capital  of  $500,000, 
this  pittance  will  produce  $500  per  annum,  and  upon  the 
whole  active  banking  capital  of  the  state,  according  to  the 
the  report  of  the  Comptroller,  it  would  produce  $13,000. 


Wager. 
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VEW  YORK,  to  affect  the  rights  or  privileges  of  others,  unless  siich  con- 
May,  1824.    gti^Q^jQu  xesults  £rom  express  words  or  necessary  implica- 

Buik  of  Utica  tion.(/) 

Wa^.  I^  ^^Y  ^  ^6^1)  perhaps,  since  arguments  ab  inconvenienti 

have  been  used  for  the  plaintiffs,  to  turn  the  attention  of  the 
y.WtUutm$f4  Court,  for  a  moment|  to  the  consequences  of  a  decision 
U.  145.  against  the  defendant    The  plaintiffs  by  calling  360  days  a 

year,  have,  ever  since  their  incorporation,  made  every  73d 
dollar  of  discount  over  7  per  cent  The  only  true  way  of 
testing  the  operation  of  any  practice  is,  by  viewing  its  con- 
sequences for  a  long  course  of  years,  and  for  the  purpose  of 
showing  this,  I  have  made  a  calculation,  giving  its  effect  up- 
on one  million  of  dollars  for  a  century.  By  this  calculation 
it  will  appear,  that  in  a  century,  over  twelve  millions  (rf*  del- 
lars  will  be  illegally  taken.  This  makes  an  annual  aver- 
age of  120,000  dollars.  The  circulating  medium  of  the 
United  States  is  probably  not  far  from  150,000,000.  The 
amount  of  the  annual  average  which  would  be  thus  illegally 
taken,  upon  the  principle  contended  for  by  the  plaintiffs, 
from  the  whole  United  States,  over  and  above  7  per  cent. 
would  be  18,000,000.  The  inconsiderable  sum  which  will 
probably  be  lost  by  a  judgment  against  the  plaintiffs,  com- 
pared with  the  enormous  tax  which  will  certainly  be  entailed 
upon  community  by  a  contrary  decision,  sinks  into  utter  in- 
significance. The  amount  which  will  be  lost  to  the  plain* 
titbj  will,  in  all  probability,  fall  far  short  of  what  they  have 
ill^ally  taken ;  and  it  is  of  immense  importance  to  a  grow- 
ing commercial  country  like  ours,  that  questions  of  this  sort 
should  be  settled  upon  true  principles.  If  we  were  compel- 
led to  make  our  loans  from  foreigners,  upon  the  principles 
contended  for  by  the  plaintiff's  counsel,  the  effect  would  be 
utter  destruction.  In  a  very  short  time  the  whole  wealth  of 
the  country  would  be  exhausted  by  such  illegal  exactions. 
Compared  with  such  a  state  of  things,  the  paltry  tax  upon 
tea,  which  contributed  to  produce  the  revolution,  would 
have  been  insignificant  indeed.  The  restrictions  against 
usury  are  founded  on  the  strongest  reasons  of  policy  and 
morality ;  they  have,  therefore,  been  imposed  in  almost  ev- 
ery age  ud  country.    It  is  no  law  of  doubtful  policy  or  ex<«: 
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Jiedieiicy  which  you  are  called  upon  by  the  defendant  to  en-  new  torK| 
force.  It  is  a  law  which  the  greatest  and  the  best  of  Judges  May,  1834. 
have  felt  bound  to  watch  with  unceasing  vigilance,  guard-  B^n^  of  Utiea 
ing  its  provisions  from  the  most  trifling  infractions,  and  en-*  Wager, 
forcing  its  penalties  fearless  of  consequences.  It  is  a  law 
which  our  very  nature  renders  necessary,  and  which  has 
been  hallowed  by  the  sanction  of  accumulated  ages.  It  is 
not  like  some  exploded  edict  of  despotic  power,  preserved 
as  a  pretext  for  phmder  and  oppression.  It  is  one  of  the 
few  restraints  which,  in  the  most  corrupt  times,  have  always 
been  placed,  even  by  the  very  worst  rulers,  upon  the  rapaci- 
ty of  the  worst  part  of  community,  for  the  protection  of  the 
poorest  It  is  prohibited  by  the  common  law,  and  the  pun- 
ishments inflicted  for  its  restraint  have  been  rigorous  and 
severe.  It  is  laid  down  in  the  books  as  a  sound  rule  of  con- 
struction, and  in  some  cases  by  legislative  enactment,  that 
the  statute  shall,  in  all  cases,  be  construed  most  strongly 
against  the  usurer.  Though  the  borrower  was  formerly  con- 
sidered a  particeps  criminis,  that  idea  is  now  justly  explo- 
ded, considering  that  he  is  in  the  power  of  the  lender,  and 
necessarily  submits  to  his  terms.  The  desire  of  gain  insen- 
sibly vitiates  the  heart.  It  was,  therefore,  wise  for  govern- 
ments to  erect  a  shield  over  the  weaknesses,  and  a  check 
upon  the  passions  of  men,  to  protect  those  oppressed  with 
pecuniary  embarrassments  from  the  depredations  of  unfeel- 
ing avarice,  and  to  guard  weak  and  unfortunate  individuals 
from  the  fjeings  of  the  Shylock.  All  privileged  associations 
should  be  watched  with  Argus  eyes.  They  should  be  re- 
garded with  distrust.  It  is  the  duty  of  Courts  to  keep  them 
within  the  bounds  prescribed  by  the  legislature.  They  are 
opposed  to  the  genius  of  our  government,  and  if  tolerated, 
should  not  be  permitted  to  abuse  the  privileges  with  which 
they  are  entrusted. 

These  considerations  apply  with  peculiar  force  to  incor- 
porated banks.  Drawing  around  them,  as  they  evidently 
do,  a  silent  yet  powerful  influence  in  the  neighborhood 
where  they  are  situated,  they  will  ever  be  watched  with 
jealously  by  a  people  alive  to  their  rights  and  liberties. 
Banks  being  granted  for  the  express  purpose  of  loaning  mo- 


756  CASES  IN  THE  SUPREME  COUJtT 

NEW  YORK)  ney,  the  rule  of  construdioo  of  the  statute  of  usury  will  not 

May,  1824    ^  softened  in  their  fkyor.    If  the  principle  contended  tag 

Bank  of  Utica  by  the  opposite  counsel  be  correct,  what  salutary  statute  can 

WM«r.      hereafter  stand  i^nst  the  usages  of  trade  ?    What  law  caa 

hereafter  be  enacted,  which  may  not  be  trodden  down  by 

the  custom  of  banks. 

D.  Cadf/,  in  reply.  It  is  certainly  well  settled  by  the  au- 
thorities cited  in  the  opening,  that  to  constitute  usury,  so  as 
to  avoid  the  security,  there  must  be  a  corrupt  agreement 
No  case  has  been  produced  to  the  contrary.  If  this  be  ne- 
cessary, then,  in  order  to  constitute  the  offence  with  which 
we  are  charged,  we  must  have  had  an  associate.  It  is  diffi- 
cult to  conceive  how  there  can  be  a  corrupt  agreement,  with- 
out there  being  two  parties.  These  are  essential  to  every 
contract.  Who  is  the  person  with  whom  we  have  made  the 
corrupt  bargain  charged  upon  us  ?  Not  the  defendant  He 
disavows  it  It  is  denied  that  he  knew  any  thing  of  the 
usury,  till  some  time  after  the  note  in  question  was  discount- 
ed ;  and  his  counsel  complain  that  he  has  been  practised 
upon  from  the  beginning,  without  knowing  any  thing  of  the 
imposition.    All  is  a  recent  discovery. 

Now  I  propose  to  show  conclusively,  that  there  never  was 
a  case  of  usury  without  the  concurrence  of  two  parties. 
(g)  3  Day^f  Smith  V.  Beach,(g)  is  a  respectable  authority  to  this  point, 
and  will  be  found  to  accord  as  well  with  the  spirit  of  all  the 
cases,  as  with  reason  and  common  sense.  The  point  there 
directly  decided,  was  that  a  cormpt  agreement,  in  which 
the  minds  of  the  parties  meet,  is  necessary  to  constitute  usu- 
ry ;  and,  therefore,  where  more  than  lawful  interest  was  re- 
served, with  the  knowledge  of  the  lender,  but  without  the 
knowledge  of  the  borrower,  it  was  held  that  the  transaction 
was  not  usurious.  The  reasoning  of  the  Court  is  directly 
applicable  to  this  case,  and,  if  it  be  law,  is  conclusive  in  fii- 
vor  of  the  plaintiff  '<  A  corrupt  agreement  (tliey  say)  is 
essential  to  constitute  usury ;  and,  to  form  a  corrupt  agree* 
ment,  as  in  all  other  contracts,  the  minds  of  the  parties  must 
meet  The  assent  of  Beach  (the  defendant)  was,  there- 
fore, as  essential  to  the  existence  of  an  usurious  agreementi 
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as  that  of  Bird,  (the  plaintifis'  testator)    From  these  tm-  new  tokK) 
mises  it  follows,  as  an  undeniable  consequence,  that  there        ^' 
could  be  no  corrupt  agreement,  while  either  of  the  parties  Bank  ©f  UUe* 
remained  ignorant  of  the  excessive  reservation ;  and  the  ju-      Wa^er 
ry  ought  to  have  been  so  instructed/'    It  will  be  seen,  by 
that  case,  that  the  Cormecticut  statute  is  the  same,  in  sub- 
stance  as  our  own.    The  same  arguments  were  urged  as 
here,  against  the  necessity  of  a  corrupt  agreement*    It  was 
said  to  be  enough  that  the  lender  voluntarily  made  an  usu- 
rious reservation  ;  and  of  the  Ihct  that  he  did  so  there  was 
no  dispute :  but  the  law  was  denied  by  the  Court.    The 
ignorance  of  the  borrower  precluded  the  possibility  of  an 
agreement. 

The  several  provisions  in  the  1st  and  8d  sections  of  the 
statute  of  usury,(A)  show,  that  the  distinction  between  the  (h)l  Kh. 
two  cases,  of  a  corrupt  agreement  and  the  receipt  of  ex- 
cessive interest  by  the  lender  without  the  concurrence  of  the 
borrower,  was  intended  to  be  kept  up  by  the  legislature^ 
The  1st  section  provides  for  the  case  of  taking  excessive  in-' 
terest  for  the  forbearance  of  money,  or  reserving  it  by  cef^ 
tain  contracts  or  securities.  If  so  taken  or  reserve,  the 
contract  or  security  is  declared  void.  The  contract  itself 
is  vitiated  by  the  corrupt  agreement.  The  second  seCtidn 
was  intended  to  provide  for  taking  usurious  interest,  in 
the  same  way,  and  it  gives  the  remedy.  Within  one  year 
the  borrower  may  recover  back  the  excess*  If  not  know-" 
ingly  paid,  the  statute  could  never  have  intended  to  confine 
him  to  the  year.  If  ignorantly  paid,  he  has  the  six  years^ 
and  might  recover  it  back,  upon  the  general  principle,  that  it 
was  money  paid  through  mistake  or  fraud.  It  stands  on 
the  same  footing  as  money  twice  paid  on  a  note  by  mistake^ 
Suppose  an  illiterate  man  to  borrow  $1100,  and  the  lender 
fraudulently  draws,  and  procures  him  to  sign  a  cote  for  fflOBi 
This  would  not  be  void  for  usury,  but  for  fraud ;  whereas, 
if  the  lender  should  say,  I  must  have  $105,  and  the  borrow- 
er then  should  sign  a  note  for  that  sum*  it  Would  be  void  for 
usury.  If  gentlemen  are  willing  to  abide  by  their  own  ad- 
missions, the  case  is  against  them*  They  are  loud  in  urging 
the  entire  ignorance  of  their  client  that  any  excess  was  de- 

Vol.  II.  96 
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NEW  TORK|  manded ;  and,  indeed^  this  is  plain  from  the  proof,  if  the  con-. 
May,  1824.    session  had  not  been  made.    The  defendant  never  thought 

B«ik  of  UUca  of  an  usurious  contract.  It  was  made  out  by  calculation 
Wa^r.  ^nd  inference^  The  note  is  presented  and  the  money  re- 
ceived, silently,  in  the  ordinary  course  of  business,  without 
dreaming  of  usury.  Neither  Maynard  nor  Spencer  were 
authorized  to  part  with  the  notes  at  an  usurious  rate  of  dis- 
count. The  circumstances  under  which  the  second  note 
was  discounted  are  not  explained  ;  but,  as  to  the  first  and 
second,  both  parties  agree  that  the  defendant  acted  unwit- 
tingly. If  the  agent  had  sworn  that  he  paid  $40  excess,  with- 
out knowing  what  he  was  about,  it  might  have  been  re- 
covered bdck  within  6  years,  in  an  action  for  money  had 
aild  received,  upon  general  principles,  but  the  note  would 
not  be  void  for  usury. 

The  first  counsel  for  the  defendant  conceded,  that  if  the 
second  note  was  valid,  we  may  recover  for  that.  If  void, 
we  may  go  for  the  first,  if  that  be  good.  Upon  the  latter,  it 
is  said  we  took  interest  for  three  days,  which  it  had  already 
run  when  presented  for  discount ;  but  was  it  not,  to  all  legal 
purposes,  discounted  on  the  12th  of  September.  It  was  car- 
ried for  discount  on  that  day,  and  on  an  objection  being 
made  to  the  form  of  the  note,  another  was  afterwards  sub- 
stituted in  an  acceptable  shape,  which  was  actually  discoun- 
ted upon  the  16th.  The  money  was,  then,  virtually  set 
apart  for  this  purpose  upon  the  12th.  There  was  a  propo- 
sition to  do  it,  which  was  afterwards  executed.  Take  the 
case  of  a  request  for  a  loan  in  the  morning,  and  the  money 
laid  apart  for  the  purpose^  but  not  actually  counted  out  till 
the  next  day,  when  the  loan  is  completed :  would  it  not  be 
iniquitous  to  object  usury?  The  Coiurt  are  called  upon  to 
presume  what  the  contract  was ;  for  none  of  an  usurious 
nature  is  shown ;  and  they  will  not  make  a  presumption 
which  shall  involve  the  party  in  guilt. 
But  what  is  the  legal  date  of  a  note  ?    It  is  the  time  of 

▼.  %!u!!^i  «lelivery.(i)    This  was  on  the  15th  of  April,  when  a  discount 

Ten  Eyck,  2  for  90  days  was  rightly  taken  ]  for  it  had  that  time  to  ran. 

300.  ^  Had  an  action  been  prosecuted  before  the  expiration  of  that 

time,  it  would  not  have  lain.    The  Court  would  rather  pre- 
sume this  to  have  been  the  contract,  than  impute  the  crime 
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of  usury.    Suppose  the  note  had  been  ante-dated  a  year,  by  new  tori^ 
mistake,  and  the  discount  for  a  quarter  taken.    The  Court    ^^y»  ^^^ 
would  still  say  to  the  holder,  "  your  engagement  was  to  Bank  of  Utk» 
wait  the  90  days,  for  which  you  may  take  the  discount ;  but       Wager. 
cannot  sue  before  the  expiration  of  the  time." 

It  is  said,  that  our  miscalculation  was  intentional ;  but  this 
is  not  necessarily  so.  Will  the  Court  presume  it  ?  The  di^ 
vision  of  time  is  of  human  invention ;  and  there  is  no  such 
absolute  certainty  and  plainness  in  measuring,  asto  preclude 
mistake.  We  are  told  that  the  statute  speaks  of  a  year,  or 
a  longer  or  shorter  time,  and  that  quarters  and  months  are 
not  taken  into  account ;  but  we  are  not  informed  what  ope- 
ration to  adopt,  in  order  to  reach  the  law  of  less  than  a  year. 
You  divide  365  days  by  12,  if  you  are  seeking  for  a  month, 
and  reject  the  fractions.  This  gives  a  quotient  of  30,  which 
multiplied  by  3  gives  90  days,  or  a  quarter  of  a  year,  if 
fractions  are  still  to  be  disregarded.  Upon  this  principle,  on 
a  60  day's  loan,  you  get  the  interest  for  a  year,  and  divide 
by  6. 

But  suppose  90  days  are  improperly  called  J  of  a  y^ar  t 
on  looking  at  the  calculation,  the  Court  will  see  that  the  iur 
terest  is  calculated  for  90  days,  excluding  the  first  or  day  of 
the  date,  which  was  also  the  day  of  the  lending;  so  that,  in 
truth,  the  only  question  is,  whether  the  lender  is  entitled  to 
interest  on  the  day  upon  which  he  loans  the  money.  Is  it 
to  be  tolerated,  that  we  are  to  forfeit  onr  security  for  the 
whole  sum,  merely  because  we  have  chained  interest  for  the 
first  day  ?  Will  the  Court  say,  that  because  the  calculation 
happens  to  cover  that  day,  that  so  small  a  mistake,  even  if 
it  be  one,  shall  overturn  the  whole  demand  ?  But  is  it  a  mis- 
take ?  Every  law  book,  speaking  of  time,  tells  us  tfiat  frac- 
tions of  a  day  are  to  be  rejected.  This  is  an  established 
general  rule,  and  only  to  be  departed  from  when  it  becomes 
material  to  inquire  beyond  it,  upon  principles  of  necessity^ 
or  for  the  sake  of  equity.  Are  we  to  be  stigmatized  asusu? 
rers  on  such  a  ground  as  this  ? 

It  was  not  our  fault  that  we  discounted  the  second  note 
before  the  first  had  run  out ;  though  be  this  as  it  may,  it 
could  not  change  the  character  of  the  first  note.  But  such 
a  transaction  is  not  usury,  even  if  it  is  to  be  deemed  a  con- 
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xr^wTORK,  tinuation  of  the  first.    The  party  was  under  a  necessity  of 
May,  1834.    obtaining  a  discount  of  his  note  thus  early,  in  order  to  com- 
Pank  of  Utic*  ply  with  the  course  of  business  which  is  universal  at  the 
Wager.       banks  throughout  the  commercial  conununity.    It  was  in  re- 
ference to  the  discount  days,  which  cannot  be  so  regulated 
«8  to  meet  the  views  of  individuals.    Upon  the  question 
(j)  4  T.  R.  coming  up  in  Brown  v.  Harraden,{j )  whether  3  days  of 
grace  are  to  be  allowed  upon  a  promissory  note,  Ld.  Ken- 
yon  gives  great  influence  to  the  universal  practice  which 
C*)  ^^  IW-   prevailed  on  this  subject.    He  says,(/:)  "  in  addition  to  these 
considerations,  we  are  now  told  that  it  has  been  the  constant 
practice  at  the  bank,  and  at  the  principal  bankers,  to  make 
this  allowance  on  promissory  notes.    ITien,  if  we  were  to 
make  a  decision  in  opposition  to  all  this  practice,  it  would 
be  attended  with  the  most  serious  consequences ;  for  these 
notes  are  circulated  not  only  throughout  this  country,  but 
also  over  several  other  countries  of  Europe.    Many  of  them 
have  been  discounted,  and  interest  taken,  on  the  supposi- 
tion that  3  days  of  grace  are  allowed.    But  if  we  were  to 
determine  that  no  such  allowance  ought  to  have  been 
made,  all  those  parties  would  be  involv^  in  the  crime  of 
usury." 

This  case  goes,  moreover,  to  show  the  weight  which  is 
given  to  arguments  ab  inconvenientiy  upon  these  commer- 
cial questions.  The  consequences,  to  be  deprecated  are,  the 
overthrow  of  floating  paper,  which  has  always  been  suppo- 
sed to  be  good|  and  the  involving  thousands  of  Innocent  men, 
who  never  dreamed  that  they  were  taking  excessive  inter- 
est, in  the  crime  of  usury. 

We  accede  the  distinction  made  between  mistakes  of  law 
and  mistakes  of  fact.  Knocking  a  man  down  in  the  street, 
or  shooting  at  him,  and  taking  his  life,  will  constitute  murder, 
whether  the  offender  knows  that  it  comes  within  the  legal  de- 
finition of  thisxrime  or  not.  But  the  two  cases  of  Brown  v. 
(I)  U.  BarradenJJ)  and  Glasaford  v.  Laing  and  others,{fn)  fur- 

(M)iCampK  nish  a  complete  illustration  of  the  distinction  between  a 

JKapw  149* 

mere  mistake  of  the  law,  and  the  one  insisted  upon  in  this 
case.  We  claimed  the  right  to  have  the  first  day  upon  each 
note  indoded.    This  is  the  mistake,  if  it  can  be  called  one. 
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We  intended  no  more  than  7  per  cent  for  the  whole  time ;  nswtoai^ 
and  the  mistake  of  including  the  first  day  was  one  of  figwjt    May,  idM. 
merely.  Bank  of  Utiaa 

Flayer  v.  Edwardsjifi)  was  cited  in  order  to  show  that  wa^. 
the  intention  of  the  parties  is  material ;  that  they  must  both 
concur  in  the  bargain ;  and  the  Maine  Bank  v.  Butts,{o)  ill  Loa| 
with  the  same  view.  No  mistake,  in  these  cases,  was  pre-  ^f^^^jii^ 
tended.  There  could  be  none.  The  latter  was  of  notea  Hep.  49. 
palpably  usiuious.  It  was  the  case  of  taking  two  distinct 
notes  for  the  same  money.  A  note  is  taken,  say  for  the 
principal,  at  three  years :  other  notes  are  taken  for  a  part  of 
the  same  sum,  at  the  same  time,  at  shorter  dates.  This  ia 
the  case  of  the  Maine  Bank  v.  BtUta,  yet  the  question  of 
intention  was  left  open  to  be  referred  to  a  jury  ;  and  that 
question  is  always  involved,  where  a  party  is  on  trial  for  a 
crime.  There  are  certain  offences  to  which  knowledge  is 
essential,  and  must  be  averred  in  an  indictment.  The  crime 
of  passing  counterfeit  money  is  one.  Usury  is  another.  The 
intention  of  the  parties  is  here  the  git  of  the  inquiry,  and 
must  always  be  left  for  the  jury  to  pass  upon.  A  man  takes 
8  per  cent  ignorantly :  unexplained,  it  would  be  usury.  If 
shown  to  have  been  accident,  it  would  be  otherwise.  Thus, 
even  in  the  Maine  Bank  v.  BtUta,  the  act  of  taking  the 
smaller  notes  was  open  to  explanation,  and  the  prima  facie 
case,  made  out  by  the  defendant,  might  have  been  done 
away,  by  proof  on  the  other  side. 

It  is  complained,  that  our  calculations  were  made  in  so* 
cret ;  that  the  business  was  so  managed  that  they  could  not 
be  comprehended  by  the  borrower.  But  what  ought  the 
Court  to  infer  under  all  these  circumstances  1  Here  ia 
plainly  room  for  mistake.  What  should  the  presumption 
be  ?  Glaesford  v.  Laing  and  olherSj{p)  and  Buckley  v.  ^^)  |  campb^ 
GuUdbankAq)  are  strong  cases  to  show  that  where  the  N.p.Rep.149. 

(q)  Cro.  Jae. 

Court  can  infer  a  mistake  in  taking  the  excess,  they  will  do  678. 
it,  in  order  to  avoid  imputing  the  offence  of  usury.  Taking 
a  trifling  excess  beyond  the  legal  interest,  according  to  an 
extensive  practice  among  money  lenders,  is  a  subject  also  of 
this  rule  of  presumption  in  &vor  of  innocence.  '^  Thus,  Lord 
Mansfield,  in  Fhyer  v.  Edwards  ;(r)  <<Uponanicecalcula-  21^^  ^^^^"^n* 
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NEW  YORK,  tion  it  will  be  found,  that  the  practice  of  the  bank  in  discount- 

May,  1884.    j^g  jjjjjg^  exceeds  the  rate  of  five  per  cent,  for  they  take  inte- 

Bank  of  Utica  rest  for  the  whole  time  the  bills  run,  but  pay  only  part  of  the 

Wager.       money,  to  wit,  by  deducting  the  interest  first ;  yet  this  is 

not  usury."    The  Manhattan  Company  v.  Osgood,(s)  was 

16B.  decided  upon  the  same  principle. 

If  gentlemen  object  to  our  rule  of  calculation,  they  ought  * 
to  have  supplied  us  with  a  better.  The  practice  of  calling 
60  days  {  of  a  year,  in  calculating  interest,  has  prevailed 
for  a  great  length  of  time  ;  and,  with  a  perfect  knowledge 
of  this  practice,  it  will  be  seen  that  almost  every  act  for  in- 
corporating banks  refers  to  60  day  notes.  Being  the  most 
usual  kind  of  bank  paper,  and  understood  in  the  long  con- 
tinued practice  of  the  commercial  world  to  mean  |  of  a  year, 
16  it  too  much  to  say  that  the  legislature  referred  to  them 
in  this  character  ?  Indeed,  they  are,  as  we  have  shown, 
in  fact,  f  if  you  take  them  as  the  aliquot  part,  and  reject 
the  fraction. 

It  was  not  usurious  to  discount  the  2d  and  3d  notes  be- 
fore the  ones  for  which  they  were  substituted  fell  due.  If 
there  had  been  an  orignal  express  agreement  to  this  effect, 
it  would  have  been  another  question ;  but  the  existence  of 
any  such  agreement  is  negatived  by  the  proof. 

Sutherland,  J.  The  note  on  which  this  suit  was 
brought,  bears  date  the  14th  of  March;  1821,  and  is  payable 
in  90  days  after  date.  It  was  presented  at  the  bank,  on  the 
16th  :  $18  09,  paid  as  the  discount  and  interest  upon  it.  It 
fell  due  on  the  15th  June.  The  interest  was  calculated  as 
in  the  case  of  the  New  York  Firemen  Insurance  Company 
w  ahw,  io.  ^  ^j^y  ^  Par3ons,{a)  upon  the  principle  that  90  days  were 
the  fourth  of  a  year.  This  note  was  the  second  renewal  of 
one,  dated  the  12th  of  September,  1820,  and  discounted  by 
plaintiff  at  90  days.  The  interest  was  calculated  upon  the 
same  principle,  and  the  same  amount  received  upon  this 
and  the  second  as  upon  the  last  note. 

It  is  unnecessary  to  consider  the  various  points  which 
were  discussed  in  this  case.  There  is  nothing  to  take  it  out 
of  the  operation  of  the  principle  established  in  The  Firemen 
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Insurance  Company  v.  Ely  ^  Parsons  ;  that  this  mode  of  new  yorK| 
calculating  the  interest,  renders  the  transaction  usurious.        May,  I89i. 

Bank  of  UUea 

WooDWORTH,  J.  concurred-  ▼. 


Wagvr. 


Savage,  Ch^  J.  To  determine  whether  a  contract  is 
usurious^  we  must  inquire, 

1.  Whether  the  subject  of  the  contract  is  a  loan  ? 

2.  Whether  more  than  lawful  interest  has  been  receired 
or  taken  ?  i^nd  ^ 

3.  Whether  it  is  the  effect  of  a  corrupt  agreemedt  1 

In  this  case,  there  is  no  dispute  upon  the  first  question^ 
It  is  denied^  however,  by  the  plaintiffs,  that  they  have  takea 
more  interest  than  they  were  entitled  to  receive^ 

The  statute  is  very  explicit,  that  no  more  than  7  poimds 
shall  be  taken  for  the  loan  of  £100  for  one  year,  and  so  af- 
ter that  rate  for  a  greater  or  less  sum^  or  for  a  longer  or 
shorter  time.  The  sum  of  $18  09,  was  received  by  the 
plaintiffs  for  the  loan  of  $1000  for  ninety-three  days,  and 
both  the  witnesses  who  have  testified  on  that  subject,  havef 
sworn  that  the  interest  on  ^1000  for  that  time,  at  7  percent/ 
calculating  366  days  to  a  year,  amounts  to  $17  83  5.  The 
fact  iflf  proved,  then,  that  more  than  7  per  cent,  has  been  re^ 
ceived  ;  and  there  is  no  pretence  that  it  was  tak^i  by  way 
of  commissions  or  incidental  charges.  The  custom^  which 
is  said  to  be  universal^  for  all  moneyed  institutions^  to  calcu- 
late interest  on  360  days  as  a  year,  can  have  no  w'eight  It 
would  be  strange  indeed,  if  the  practice  of  any  set  of  men/ 
or  companies  of  men,  should  become  paramouEit  to  the  au^ 
thority  of  the  legislature.  With  r^pect  to  most  of  these 
banks,  who  are  said  thus  to  calculate^  it  is  well  known  that 
their  loans  are  made  at  6  per  cent  ;•  and  although  they  re^ 
ceive  more  than  six,  yet  the  difference  is  not  such  as  to 
amount  to  a  violation  of  the  statute  against  usury.  Hence^ 
perhaps,  it  is,  that  the  custom  has  prevailed  so  generally.r 
The  excess  amounts  to  a  very  Uttle  less  than  one  tenth  of 
1  per  cent.  To  an  individual  borrower,  it  is  very  trifling  v 
to  a  bank,  however,  having  an  active  capital  of  $600,000, 
this  pittance  will  produce  $600  per  annum,  and  upon  the 
whole  active  banking  capital  of  the  state,  according  to  the 
the  report  of  the  Comptroller,  it  would  produce  $13,000. 
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NEW  YORK,  The  amount,  therefore,  is  too  large  to  be  entirely  disregard- 
May,  1884.    ^^  because  de  minimis  non  curat  lex. 

Bankof  UUca      Again;  it  is  alleged,  that  the  plaintiffs  have  received 
Wager.       interest  for  three  days  more  than  the  tnie  time  included  in 
the  notes ;  that  is,  they  have  received  interest  on  $1000  for 
279  days  ;  whereas  the  number  of  days  from  the  12th  of 
September,  1820,  to  the  16th  of  June,  1821,  reckoning  one 
of  these  days  inclusive,  and  the  other  exclusive,  is  276  days 
only.    So  is  the  fact^    The  plaintifSs  have,  therrfore,  re- 
ceived  the  interest  of  those  three  days,  at  the  rate  of  14  per 
cent  per  annum ;  for  the  second  note  was  a  renewal  of  the 
first,  and  the  third  a  renewal  of  the  second.    Yet  there  is 
no  evidence,  showing  that  when  either  the  first  or  second 
note  was  given,  there  was  any  stipulation  for  their  renewal. 
The  Clerk,  who  keeps  the  books  of  the  bank,  swears  that 
each  note  was  discounted  on  the  day  of  its  date ;  that  on 
this  being  done,  the  proceeds  were  deposited  to  the  credit 
of  the  person  for  whose  use  the  discount  was  made  ;  and  if 
he  chooses  to  make  a  deposit  several  days  before  his  note 
falls  due,  surely  the  bank  ought  not  to  be  holden  gailty 
of  usury  for  receiving  it,  unless  the  transaction  clearly  ap- 
pears to  be  a  cover  for  usury,  as  in  the  Maine  Bank  t.  ButiSy 
(9  Mass.  Rep.  49  to  65.)    In  that  case,  a  loan  was  made  of 
$10,000,  payable  part  in  2  jrears,  and  part  in  3  years.    It 
appeared  to  be  the  practice  of  that  bank,  to  take  notes  pay- 
able in  63  da3rs ;  and  a  week  previous  to  the  expiration  of 
such  notes,  the  borrower  obtained  a  new  loan  of  the  same 
amount  with  which  to  meet  the  former.    In  that  case  it 
seems  to  have  been  part  of  the  original  contract,  that  the 
borrowers  of  money  from  that  bank  should  pay  interest  for 
70  days  for  every  loan  of  63  dajrs  ;  and  there  was  rea- 
son to  believe  that  the  interest  on  the  loan  to  Butts  had  been 
calculated  on  those  principles,  as  the  small  notes  given  for 
the  interest,  greatly  exceeded  its  lawful  amount    It  seems 
to  have  been  supposed  by  the  bank,  also^  that  being  autho- 
rized by  their  charter  to  transact  business  on  banking  prin- 
eiples,  they  were,  thereby,  exempt  firom  the  restrictions  of 
the  act  to  prevent  usury.    Judge  SewaD,  who  gave  the  opin- 
ion of  the  Court,  referring  to  the  practice  of  renewing  a 
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note  several  days  befote  its  expiratioDi  obsenres^ihat,  <'  whfle  NEWORitri 
each  note  sustains  a  discount  or  deduction  at  the  established       ^^*  ^ 
rate  of  interest  only,  there  is  no  offbnce  against  the  statute  Bank  of  Utics 
for  the  prevention  of  usury.*^    This  doctrine  must  certainly      Wager« 
be  admitted,  with  the  qualification,  that  these  renewab 
must  not  be  used  as  a  cover  for  usury.    In  the  case  under 
consideration^  the  renewals  appear  to  have  been  made  as 
near  as  possible  to  the  time  when  the  previous  note  became 
due,  having  regard  to  the  established  dajrs  of  disc6unt  at 
the  bank.    Had  more  than  one  discount  day  inteiYened  be^ 
tween  the  discount  of  the  second  note  and  pajrinent  of  the 
first,  the  transaction  would  certainly  have  carried  suspicion^ 
at  least,  upon  its  teuce* 

The  objection  that  interest  was  taken  for  several  days 
between  Uie  date  and  the  discount  of  the  notes,  or  some  of 
them,  does  not  appear  to  be  supported  by  the  facts«  The 
testimony  is  contradictory  on  the  subject ;  but  I  think  we 
ought  rather  to  give  preference  to  the  Clerk  of  the  bank 
who  does  not  depend  upon  his  memory,  but  upon  entriesi 
made  in  the  books  of  the  bank  at  the  time«  In  this,  respect 
we  are  performing  the  office  of  a  jury,  and  ought  not  to  be 
onnecessarily  astute  in  detecting  small  unintentional  errors^ 
to  defeat  the  recovery  of  a  just  demands  In  making  thiaf 
remark,  I  mean  not  any  reflection  on  the  justice  or  policy 
of  laws  prohibiting  usury.  On  the  contrary,  I  believe  such 
laws  perfectly  just  and  proper.  They  are  necessary  fa 
protect  the  necessitous  against  their  own  acts  of  indiscretion^ 
Nor  would  I  impute  moral  guilt  to  those  who  receive  more 
than  the  l^al  rate  of  interest,  provided  their  enactions  da 
not  become  oppressive.  Usury  is  malum  prohihitum-^ 
not  malum  in  se,  I  am  aware,  that  by  some  ancient 
English  statutes,  all  usury  was  prohibited,  as  being  against 
the  law  of  God,  the  laws  of  the  realm,  and  the  law  of 
nature.  It  was  tolerated,  however,  by  the  law  of  Moses  [ 
and  allowed  to  be  taken  by  Jews  from  the  Gentiles ;  (Deui 
zziii.  20 ;)  and^  therefore,  could  not  have  been  immoral  in 
itself.  The  stat.  37  H.  8,  c.  9,  (A.  D.  1546,)  was  the  first 
statute  of  England)  which  permitted  interest  to  be  taken } 

Vol.  n.  97 
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NEW  YORK,  and  10  percent,  was  allowed.    This  statute  was  repealed 

^y*^^^    in  1651 ;  but  revived  by  the  13  Eliz.  c.  8,  (A.  D.  1570,)  10 

BuikofUtica  per  Cent  was  again  the  lawful  interest;  and  by  this  act, 

Wager.       contracts,  assurances,  ice.  whereby  above  10  per  cent  should 

be  reserved,  or  taken  for  money  lent,  are  made  void.    In 

1623,  the  rate  of  interest  was  reduced  to  8  per  cent ;  in 

1660,  to  6  per  cent. ;  and  in  1713,  by  the  12  Anne,  c.  16,  to 

6  per  cent. 

There  is  nothing  in  the  objection,  that  interest  was  taken 
for  the  three  days  of  grace  ;  for  though  the  maker  miight 
have  chosen  to  pay  his  note  on  the  day  when  payable,  yet 
the  holder  could  not  compel  payment  till  after  the  expiration 
of  the  days  of  grace.  To  every  practical  purpose,  therefore, 
the  days  of  grace  are  part  of  the  note  itself. 

Another  objection  (handed  to  the  Court  among  the  writ- 
ten points,  but  upon  which  we  refused  to  hear  an  argument) 
is,  that  it  was  usurious  to  take  interest  in  advance  without 
regard  to  the  rules  of  rebate  or  discount. 

Were  the  question  upon  this  practice  resiniegroj  I  should 
think  it  a  palpable  violation  of  the  statute.  The  bank 
lends  a  man  $1000  for  a  year,  but  actually  advances  him 
$930  only :  the  other  $70  they  lend  to  somebody  else,  and . 
deduct  the  interest  again.  But  for  the  purpose  of  the  pre- 
sent illustration,  I  will  suppose  the  whole  $70  lent  At  the 
end  of  the  year,  then,  they  receive  from  the  first  borrower 
their  principal,  $1000 ;  from  these  cound  borrower,  £74  90 ; 
making  an  excess  of  $4  90,  beyond  legal  interest,  which  on 
a  capital  of  $500,000,  will  produce  $2450.  On  the  other 
hand,  if  the  borrower  puts  his  $930  out  at  interest,  he  will 
have  at  the  end  of  the  year,  $995  10  only,  with  which  to 
pay  the  $1000  borrowed.  He  therefore  loses  $4  90 ;  which 
the  bank  gains  beyond  the  lawful  interest ;  whereas  if  they 
were  to  retain  the  discount  instead  of  the  interest,  the  bor- 
rower would  receive  $934  58,  the  interest  of  which  is  $65, 
42,  giving  him  his  $1000  at  the  end  of  the  year.  The  bank, 
by  again  lending  the  discount,  ($65  42)  would  receive,  at 
the  end  of  the  year, 

1.    The  whole  amount  of  the  loan,  $1000  00 
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2.  The  discount  on  $1000,  65  42  new  york, 

3.  The  interest  on  865  42,  4  68    ^^^'  ^^ 

.  Bank  of  Utm 

Making  in  aU,  $1070  00      w^!^. 

being  the  sum  loaned  with  7  per  cent  interest  Those  banks 
who  lend  at  6  per  cent  may  safely  adopt  the  practice  of  re- 
taining the  interest  instead  of  the  discount ;  as  the  differ- 
ence does  not  amount  to  quite  half  of  1  per  cent ;  they,  there- 
fore,  do  not  violate  the  act  to  prevent  usury. 

Plain  as  this  case  appears  to  my  mind,  it  has  been  solemn- 
ly  adjudged  not  to  be  usurious,  both  by  this  Court,  ( 7%a 
Manhattan  Company  y.  Osgood,  15  John.  168,)  and  by  the 
Supreme  Court  of  the  United  States.  {Fleckner  v.  Bank 
of  the  U.  S.  8  Wheat.  838.)  Both  Courts  found  their  deci- 
sion upon  the  practice  of  bankers  and  commercial  conveni- 
ence. Judge  Story,  in  giving  the  opinion  of  the  Court,  (8 
Wheat  354,)  observes,  that  an  authority  to  make  discounts, 
means  an  authority  to  receive  the  interest  in  advance.  The 
same  doctrine  has  been  recognized  in  Pennsylvania  {Pav>* 
ling's  Exrs.  v.  Pawling's  Adms.  4  Yeates'  Rep.  220, 223 ;) 
and  in  Massachusetts,  {Maine  Bank  v.  Butts,  9  Mass.  Rep. 
49.) 

The  point  may,  therefore,  be  considered  settled  until  the 
legislature  alter  it,  if  they  should  think  it  proper  or  necessa- 
ry ;  but  as  the  old  adjudications  were  different,  it  may  be 
matter  of  curiosity,  at  least  to  trace  its  history.  The  old- 
est case  which  I  have  found  where  this  doctrine  was  discus* 
sed,  is  Barnes  v.  Worlich,  which  is  reported  in  Cro.  Jac 
25 ;  Moor,  644 ;  Yelv.  30 ;  Noy,  41 ;  and  1  Bulstr.  20. 
These  reporters  disagree  in  some  particulars ;  but  they  all 
concur  in  the  point,  that  deducting  the  interest  out  of  the 
loan,  at  the  time  when  it  was  made,  would  be  usurious,  be- 
cause the  borrower  would  not  have  the  use  of  the  whole 
money  for  the  year.  The  question  before  the  Court,  waa^ 
whether  a  reservation,  in  the  contract,  of  interest  half  yearly 
was  usurious ;  and  it  was  decided  that  it  was  not,  though 
some  of  the  Judges  thought  even  that  was  usurious.  This 
decision  took  place  before  the  statute  of  Anne,  and  in  the 
43  or  44  Eliz.  (about  A.  D.  1600.)  The  first  case  in  which 
I  have  found  a  contrary  dictum  is  Uoyd  v,  Williams^  (8 
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^EW  YORK,  W.  Bl.  792,)  which  was  an  action  on  the  statute  of  usuiy^ 
^^y*  ^Q^    for  the  penalty.    The  defendant  bad  taken  £6,5,  by  way 

J9aiik  of  Utiea  of  advance  for  £100 ;  and  to  determine  whether  the  action 
Wiifftr,  '^"'^s  brought  in  due  time,  the  question  before  the  Court  was, 
whether  the  offence  was  complete  on  receiving  the  £6,5, 
or  not  till  the  final  payment  of  the  note.  The  Court  de- 
cided that  the  offence  was  complete  on  receiving  the  £5,5  ; 
and  Blackstone,  Justice,  said,  '*  that  interest  may  as  lawful- 
ly be  received  beforehand  iot  forbearing^  as  after  the  term 
is  expired  for  having  forborne  ;  and  it  shall  not  be  reckon- 
ed as  merely  a  loan  of  the  balance.  Else  every  banker 
in  London,  who  takes  6  per  cent,  for  discounting  bills, 
would  be  guilty  of  usury ;  for  if  upon  discounting  a  £100 
note  at  5  per  cent,  he  should  be  construed  to  lend  only  £95. 
then,  at  the  end  of  the  time,  he  would  receive  £5  interest 
for  Che  loan  of  £96  principal,  which  is  above  the  legal  rate." 
This  case  is  very  fully  reported  in  3  Wils.  250  to  262,  where 
the  latter  point  is  noticed  by  the  Court,  who  declare  that 
*'  Worley^s  case^^  (S.  C.  as  Barnes  v.  WorUch,  in  Cro.  Jac. 
and  other  Reporters.)  "  Moor,  644,  shows  that  taking  inter- 
est out  of  the  principal,  when  it  is  first  advanced  and  lent, 
is  usurious,  and  contrary  to  the  statute,  and  1  Bulstr.  20^ 
upon  an  information  on  the  13  Eliz.  c.  8,  for  usury,  S.  P." 
It  appears  that  Blackstoue,  J.  was  not  present  when  judg- 
ment was  pronounced.  The  opinion  was  given  by  De 
Grey,  Ch,  Justice.  This  case  was  decided  in  1771 ;  and 
taking  the  two  reports  together,  it  appears  that  De  Grey, 
Ch.  Justice,  and  Blackstone,  J.  differed  on  the  point  now 
under  consideration. 

The  case  of  Flayer  v.  Edwards^  (Cowp.  112,)  was  next 
in  point  of  time,  being  decided  in  1774.  That  was  an  ac- 
tion for  goods  sold  at  3  months  credit,  with  an  agreement 
that  if  the  money  was  not  then  paid,  the  defendant  should 
pay  an  half  penny  an  ounce  per  month,  till  paid.  This 
ejrceeded  lawful  interest ;  but  was  decided  not  to  be  usuri- 
ous upon  the  usage  of  trade  among  gold  refiners,  to  which 
the  parties  belonged ;  and  Lord  Mansfield  observes,  that, 
^*  upon  a  nice  calculatiou,  it  will  be  found  that  the  practice 
of  die  bank  in  discounting  bills,  exceeds  the  rate  of  6  per 
Scent ;  for  they  take  interest  upon  the  wbde  sum  iot  tba 
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whole  time  the  bills  run,  but  pay  only  part  of  the  money,  new  yor^ 
viz.  by  deducting  the  interest  firet ;   yet  this  is  not  usury."       *^'  . 

The  same  point  is  adjudicated  in  1787 ;  {Auriol  v.  Thonuts^  Bwik  of  UtiM 
2  T.  R.  52,  &  Winch^  q.  t.  v.  Fenitj  n.  (c)  to  that  case ;)  and  Wagei; 
in  several  cases,  subsequent  to  that  time,  in  which,  not  only 
6  per  cent,  interest  was  allowed  to  be  deducted  at  the  time 
of  the  loan ;  but  also  commissions  and  other  charges,  where 
the  nature  of  the  transaction  is  such  as  to  render  them  pro- 
per.   (1  B.  &,  P.  143,  and  the  cases  there  cited.) 

This  privilege  of  deducting  the  interest  by  way  of  dis- 
count,  I  apprehend,  is  confined  to  bankers,  and  those  who 
deal  in  bills  of  exchange  or  promissory  notes,  by  the  way  of 
trade.  This  is  so,  at  least  in  England.  In  Marsh  v.  Mar* 
tindaie^  (3  B.  d&  P.  154,)  the  late  plaintiff  discounted  a  bill 
of  exchange  payable  in  3  years,  for  £5000,  and  deducted 
the  3  years  interest,  £750.  This  was  held  to  be  usurious 
upon  the  authority  of  Barnes  v.  Worlich,  and  Daltonfs 
case,  (Noy,  171,)  Lord  Alvanley,  Ch.  J.  justifies  taking  the 
interest  in  advance  on  bills  of  exchange,  which  he  admits 
to  be  more  than  the  legal  rate,  and  adds,  "  In  such  cases,  the 
additional  sum  seems  to  have  been  considered  in  the  nature 
of  a  compensation  for  the  trouble  to  which  the  lender  is  ex- 
posed." 

On  the  whole,  therefore,  I  am  of  opinion,  that  the  objec- 
tions to  the  amount  of  interest,  and  the  mode  of  transacting 
the  business  of  the  bank,  are  none  of  them  tenable  except 
the  first,  to  wit,  calculating  upon  360  days  as  a  year.  This 
mistake  cannot  be  called  involuntary.  There  is  no  pretence 
of  ignorance  or  inadvertence.  It  is  a  direct  violation  of  the 
statute ;  and  if  Courts  permit  moneyed  institutions  thus  to 
go  on  making  one  encroachment  upon  another,  the  statute 
against  usury  will  soon  become  a  dead  letter. 

That  the  receiving  usurious  interest  intentionally,  is  suf- 
ficient evidence  of  a  corrupt  agreement,  does  not  need  an 
authority  to  support  it. 

In  my  opinion  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant 
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•NEW  YORK, 
May,  1824. 

^Bazik  of  UUca 

V. 

Smalley.        ThE  PRESIDENT  AND  DIRECTORS  OP  THE  BaNK  OP  UtI- 

CA  against  Smalley  &  Barnard. 

S.  P.  as  to  Assumpsit  brought  lo  recover  of  the  defendants,  as  en- 
diaetmnt,  ^e,  Qorsers,  the  amount  of  a  promissory  note  made  by  one  Morse, 
j^^^j^^^'^  tried  at  the  Oneidia  circuit,  the  27th  day  of  May,  1822,  be- 
valid  as  be-  fore  his  houor  the  (the  late)  Chief  Justice  Spencer. 
doflTaiKi*  ven-  ^^^^  plaintiffs  proved  the  execution  of  the  note  by  the  ma- 
deo,  tho*  the  fcer,  and  the  endorsement  of  the  defendants.  The  note  was 
poration   pro-  as  follows :  "  $1200.    Ninety  days  after  date,  I  promise  to 

Juth  ulLaftir  ^y  ^^  ^^®  ^^^^^  ^^  Sylvanus  Smalley  and  Pardon  Barnard, 
•hall  be  valid  at  the  Jank  of  Utica,  twelve  hundred  dollars,  value  receiv- 
w^e^ln'^i  ed.    Lenox,  Nov.  16th,  1820. 
^^    to    be  Harvey  G.  MarseJ* 

kept   by    the       ^    ,  ,  -,    -,  ,  ^ 

bank  for  that      Endorsed — "  P.  Bamardy 

from  the  ven- 
dor   to     the      Thomas  Calling,  a  witness  called  on  the  part  of  the  plain* 

be  fint  pafd.     ^^h  ^^^^  being  sworn  in  chief,  was  inquired  of  by  the  coun- 
Thia  ciauM  sel  for  the  defendants,  wliether  he  was  a  stockholder  in  the 

in  bank  char- 

ieia  is  intend-  bank  of  Utica  ?  to  wbich  he  answered,  that  he  was  to  the 
S?e  "J^wtion  ^^^^^^  ^f  4000  dollars  and  upwards.  The  counsel  for  the 
of  the  bank ;  defendants  then  objected  to  the  competency  of  the  witness, 
tbem  a  Uen'on  •^d  his  honor  the  Chief  Justice  sustained  the  objection. 
the  •tockhoid-  The  wituess  then  immediately  made  a  transfer  of  his  stock 

er  for  what  he 

owes  the  bank,  to  Nathan  Williams.  Esq.,  the  plaintiff's  counsel,  and  was 
thwn  to  a^r!  ^^^  offered  as  a  witness,  and  objected  to  by  the  counsel 
tain  the  per-  for  the  defendants,  on  the  ground  that  by  the  6th  section 
divldendT  are  ^^  ^^^  ^^^  ^  incorporate  the  stockholders  of  the  bank  of  Uti- 

due. 

Till  registry,  therefore,  it  teetiu,  they  would  be  protected  in  a  payment  of  dividends  to  the 
person  in  whose  name  the  stock  stands  upon  the  bank  books,  without  regard  to  any  aeeret 
transfer. 

One  who  has  assigned  his  stock  is  a  competent  witness  for  the  bank  having  this  clause  in 
its  charter,  without  registry,  or  showing  that  he  has  paid,  or  is  not  indebted  to  the  bank. 

A  corporation  must  prove  its  existence  upon  the  general  issue. 

Whether  the  misnomer  of  a  corporation,  who  is  plaintiff,  must  be  pleaded  in  abatement, 
or  may  be  taken  advantage  of  upon  the  general  issue  7    Quaere, 

In  a  suit  by  a  coiporation,  the  declaration  need  not  set  forth,  by  averment  how  they  wen 
incorporated. 
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ca,  it  is  enacted  that  no  transfer  of  stock  shall  be  valid  or  newyork, 
eflfectual,  until  such  transfer  shall  be  registered  in  a  book  or  ^^y»  ^8^ 
books  to  be  kept  for  that  purpose  by  the  directors,  and  un-  Bank  of  Utio« 
less  the  person  making  the  same  shall  previously  discharge  ^maiiey. 
all  debts  due  by  him  or  her  to  the  said  corporation,  which 
exceed  in  amount  the  residuary  stock  of  such  person  ;  and 
that  inasmuch  as  there  was  no  registry  of  the  transfer  in 
this  case,  and  no  evidence  of  the  previous  discharge  of  all 
debts  owing  by  the  witness  to  the  corporation  although  no 
debts  were  proved  to  be  due  from  the  witness  to  the  bank, 
such  transfer  was  not  valid  or  effectual,  and  did  not,  there- 
fore, restore  the  competency  of  the  witness.  But  his  honor 
the  Chief  Justice  overruled  the  objection  and  admitted  the 
evidence.  He  then  testified,  that  when  the  note  fell  due  it 
was  regularly  demanded,  protested  for  non-payment,  and 
notice  given  to  the  defendants.  The  cause  was  here  rested 
on  the  part  of  the  plaintiffs,  and  the  defendants  objected  to 
any  recovery  on  the  ground  that  the  plaintiSs  had  not  proved 
that  they  were  a  corporation,  and  insisted  that  they  were 
bound  to  prove  the  statute  creating  them  such.  His  honor 
the  Chief  Justice  overruled  the  objection. 

The  defendant's  counsel  then. objected  to  any  recovery  on 
the  ground,  that  by  the  statute  creating  the  company,  they 
were  incorporated  by  the  name  of  "  the  President,  Directors 
and  Company  of  the  Bank  of  Utica ;"  whereas  the  suit  was 
in  the  name  of  "  the  President  and  Directors  of  the  Bank  of 
Utica."    This  objection  was  also  overruled. 

Colling  then  testified,  that  the  note  in  question  was  the 
last  of  a  series  of  accommodation  notes,  discoimted  at  the 
bank  of  Utica,  for  Morse,  the  maker.  The  following  abstract 
of  this  witness'  evidence,  as  detailed  in  the  case,  will  exhibit 
the  particulars  in  relation  to  the  notes,  with  the  sums  re- 
ceived as  discount,  and  the  result  of  the  two  different  modes 
of  calculating  discount,  which  were  examined  in  the  next 
preceding  case.  The  bank  cast  the  discount  on  these  notes 
on  the  same  principle  as  upon  the  notes  mentioned  in  that 
case. 
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May,  1834. 

Bank  of  Utica 

▼. 

Smailey. 
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TTime  the  several  notes  run. 

First  notcy  $1600— dated  16th  Nov,  1819. 

In  Nov.  14  days. 

Dec.  31  do. 

Jan.  31  do. 

Feb.  16  do. 


91  days.  Discount  taken,  $27  13 
Interest  for  93  days,  $26  76—91  da  $26  18. 
Secofid  npte,  $1500— dated  16th  Feb.  1820. 
In  Feb.  14  days. 

March,        31  do. 
April,  30  do. 

May,  16  do. 


91  days.    Discount  taken,  27  12 

TTiird  note,  $1600--dated  16th  May,  1820. 

In  May,  16  days. 

June,  30  do. 

July,  31  do» 

Aug.  16  do. 


91  days.    Discount  taken,  27  12 
Fmrth  note,  $1300— dated  16th  Aug.  1820. 
In  Aug.  16  days. 

Sept  30  do. 

Oct  31  do. 

Nov.  15  do. 


92  days.    Discount  taken,  23  61 
Interest  for  93  days,  $23  19— for  92  do.  $22  94. 
Fifth  nate^  $1200— dated  16th  Nov.  1820. 
Int  93  days,  $21  41.  Discount  taken,  21  70 

In  other  respects,  the  testimony  in  this,  was  substantially 
the  same  as  in  the  next  preceding  case. 

Verdict  for  the  plaintiffs,  for  $1324  60,  subject  to  the 
opinion  of  the  Court,  on  all  the  questions  in  the  cause. 

The  same  questions  were  raised  in  this  as  in  the  last  case 
with  the  following  additional  points : 
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1.  Whether  Colling  was  a  competent  witness^  newtork, 

2.  Whether  the  plaintifb  were  bound  to  prove  themselves    ^*y«  ^^^ 
a  corporation.  Bank  of  Utio« 

3.  Whether  the  defendants  could  object  the  misnomer  of       Smailej. 
the  plaintiff  at  the  trial. 

H.  R.  Storrs,  for  the  plaintiffs,  said  that  the  6th  section  of 
the  act  incorporating  the  plaintiffs,  which  is  recited  in  the 
case,  was  introduced  merely  for  the  protection  of  the  bank 
against  secret  sales  of  stock,  by  a  stockholder  who  stands  in-^ 
debted  to  the  bank  ;  but  as  between  him  and  the  purchaser 
all  his  mterest  passes  without  a  registry.  The  validity  of 
the  transfer  might  have  been  drawn  in  question  between 
the  bank  and  the  purchaser,  provided  Colling  had  owed  the 
former,  but  this  did  not  appear.  At  any  rate,  all  C.'s  inler< 
est  was  vested  in  Mr.  Williams,  and  if  Cowed  the  bankj  the 
right  to  the  stock  would  have  been  vested  in  Mr.  W.  on  his 
paying  the  debt.  It  is  enough  that  all  C.'s  interest  waK 
gone,  as  between  him  and  the  purchaser. 

The  act  of  incorporation  declares  itself  to  be  a  public  sta- 
tute. The  Court  are  bound  to  notice  it  ex  officio,  without 
proof  aliunde  that  the  plaintiffs  were  a  corporation. 

The  Mayor  and  Burgesses  of  Stafford  v.  Bolton,  (1  Bi 
&  P.  40,)  settles  the  question  of  misnomer.  That  case  de-> 
cides  that  it  should  have  been  pleaded  in  abatement.  Chit- 
ty  on  Pleadings,  (vol.  1,  p.  40,)  treats  this  question  as  settled, 
and  cites  the  cases.  Gardner  v.  Walker,  (3  Anstr.  936, 8, 
P.)  as  to  the  misnomer  of  a  natural  person.  Cfilbert  v.  7%^ 
Nantucket  Bank,  (5  Mass.  Rep.  97,)  was  this  case  precise^ 
ly,  only  the  parties  were  inverted,  and  the  misnomer  was 
holden  matter  in  abatement.  He  also  cited  Vin.  Abr.  tit 
Corporations  {x),  and  the  cases  there  collected. 

/.  A.  Spencer,  contra.  The  statute  is  too  plain  to  admit 
of  construction.  No  transfer  of  stock  is  valid  till  certpdn 
terms  are  complied  with.  The  debts  of  the  stockholder  must 
first  be  paid  to  the  bank,  and  the  trtidsfer  be  registered.  The 
Court  will  not  strain  the  point,  to  make  one,  who  is  really 
the  plaintiff  in  the  cause,  a  competent  witness.    It  is  plain 

Vol.  n.  98 
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NEW  YORK,  that  the  transfer  was  a  mere  sham.    No  consideration  was 

May,  1824.    ^^     Suppose  Mr.  Williams  did  take  the  stock,  subject  to 

Bank  of  Utica  the  debts  of  Colling  :  for  aught  that  appears,  he  (C.)  was 

SmSiiey.      indebted  to  its  full  amount ;  and  he  would  still  be  interested 

in  having  the  stock  applied  to  the  payment,  Mr.  Williams 

being  a  mere  trustee  for  that  purpose. 

[WooDwoRTH,  J.  No  indebtedness  appears  in  the  case. 
Did  it  not  lie  with  you  to  show  affirmatively  that  he  was  in- 
debted?] 

Spencer.  We  suppose  not ;  but  that  it  lay  with  the  other 
side  to  show  that  he  was  not  indebted.  His  being  clear  of 
debt  is  a  condition  precedent,  by  the  statute,  and  should  be 
strictly  complied  with  ;  especially  as  the  transfer  was  for  the 
mere  purpose  of  making  the  party  a  witness. 

But  the  plaintiffs  have  not  proved  themselves  to  be  a  cor- 
poration. This  was  necessary  beyond  all  doubt.  {Jackson. 
V.  Plumb  J  8  John.  378,  and  the  cases  there  cited.  Bank  of 
Auburn  v.  AiJcen,  19  John.  300.)  That  the  charter  is  a  pub- 
lic act,  makes  no  difference.  This,  per  se,  is  not  enough.  If 
it  be,  the  decision  in  the  Bank  of  Auburn  v.  Aiken  is  not 
law.  Nul  tiel  corporation  was  there  holden  a  bad  plea,  be* 
cause  it  amounted  to  the  general  issue,  and  the  party  was 
put  to  plead  the  latter.  Both  the  charters  of  the  Auburn 
and  Utica  banks  are  declared  public  acts,  and  if  the  acts  not 
only  prove  themselves,  but  the  existence  of  the  banks  also, 
it  would  be  nonsense  to  say  that  the  general  issue  involves 
the  question  of  corporation  or  no  corporation.  The  plain- 
tifb  must  show  a  compliance  with  the  terms  of  this  public 
act,  before  they  can  claim  to  be  recognized  as  a  plaintiff. 
This  is  matter  in  pais. 

Again :  here  is  a  material  variance  from  the  name  given 
by  the  charter.  They  must  sue  by  their  corporate  name. 
By  this  only  are  they  known.  In  Gilbert  v.  The  Nantuck- 
et Bank,  the  corporation  were  defendants,  and  we  agree  that 
a  defendant  must  always  plead  a  misnomer  of  himself.  But 
it  is  otherwise  where  a  corporation  is  plaintiff,  and  misnames 
itself.  (Vin.  Abr.  Corporations,  (E),  and  the  cases  there  ci- 
ted.)   Suppose  the  plaintiffs  had  called  themselves  President 
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alone,  or  Directors  alone.    If  one  part  of  the  description  may  new  york, 
be  omitted,  another  may  ;  a  defendant  may  be  entrapped  by     May,  1834 
a  suit  in  favor  of  a  name  which  he  never  heard  of;  and  Bank  of  Utioa 
entirely  misled  both  as  to  the  form  and  merits  of  his  defence.      smaUer. 
The  plaintiffs  here  might  just  as  well  have  sued  in  the  names 
of  one  of  the  directors,  or  any  twelve  men  which  they  may 
select.    The  Mayor  4*  Burgesses  of  Stafford  v.  BoUon^  is 
distinguishable.    The  plaiqtifis  there  were  incorporated  by 
the  name  of  the  Mayor  and  Biurgesses  of  the  Borough  of 
Stafford,  in  the  county  of  Stafford^  and  sued  by  the  name 
of  The  Mayor  ^  Burgesses  of  the  Borough  of  Stafford. 
The  Court  held  the  words,  "  the  county  of  Stafford,"  to  be 
mere  matter  of  addition  or  local  description ;  as  if  this  bank 
had  been  incorporated  by  the  name  and  addition  of  the  Pre- 
sident, Directors  and  Company  of  the  Bank  of  Utica,  in  the 
county  of  Oneida,  and  the  words  relating  to  the  county  had 
been  omitted.    BuUer,  J.  in  that  case  says^  that  "  the  argu- 
ment of  locality  will  not  here  decide  the  question.    The 
name  in  the  declaration  imports  locality ;  as  the  plaintifis 
state  themselves  to  be  the  Mayor  ^  Burgesses  of  the  Bq^- 
rough  of  Stafford,  only  omitting,  "  in  the  county  of  Staf- 
ford."   This  brings  the  case  within  the  distinction  laid  down 
in  Kings  v.  Lynne  ;  for  there  is  a  difference  in  omitting 
matter  of  substance,  and  mere  matter  of  addition,^^    Here 
is  an  omission  of  matter  of  substance.    The  plaintiffs  have 
a  substantive  corporate  style.    The  first  section  of  the  char- 
ter declares  them  a  corporation  by  a  certain  name  and  style. 
Had  we  pleaded  in  abatement,  we  should  have  been  told,  it 
must  be  in  bar,  within  the  case  of  the  Auburn  Bank  v. 
Aiken. 

Storrs,  in  reply.  The  language  of  the  case  is  a  sufficient 
answer  to  the  objection,  that  there  was  no  consideration  for 
the  sale  of  the  witness'  stock.  It  states  that  he  m^de  a  trans- 
fer, which  phrase  imports  a  consideration,  and  every  thing 
necessary  to  pass  the  property.  It  is  now  too  late  to  object 
that  this  was  all  a  fallacy.  The  only  ground  taken  at  the 
trial  was,  the  want  of  a  registry.  The  test  of  C.'s  interest 
was  whether  he  would  gain  or  loose  by  the  event  of  the  suit. 
When  that  inquiry  is  answered  in  the  negative,  the  compe- 
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NEW  YORK,  tency  of  a  witness  is  complete.    The  witness  in  this  case, 
May,  1824.    g^Quld  be  enabled  to  say  that  he  could  receive  no  increased 

Bank  of  Utica  profit  by  the  dividend,  in  consequence  of  a  recovery,  or  lose 
fimLiey  ^^Y  profit  by  the  bank  being  thrown  in  the  costs.  The 
words,  valid  and  effectual^  are  supposed  to  relate  to  the  con- 
tract of  transfer  between  C.  and  W.  but  the  rights  of  the  lat- 
ter are  perfect  at  common  law,  without  the  registry.  The 
provision  in  question  was  not  inserted  with  a  view  to  the 
common  law  right  between  vendor  and  vendee.  The  words, 
valid  and  effectual^  are  fully  satisfied  without  this,  by  giving 
them  a  reference  to  the  rights  of  the  bank. 

There  was  no  objection  made  at  the  trial,  that  the  bank 
must  prove  themselves  a  corporation.  It  related  to  the  kind 
of  evidence  offered,  which  was  the  statute.  This  is  a  pub- 
lic one,  and  needs  no  proof.  There  are  no  pre-requisites 
mentioned  in  the  charter  to  their  becoming  a  corporation. 
On  the  contrary,  the  first  section,  (sess.  35,  ch.  64,)  recites, 
that  Kipp  and  others  are  already  associated,  and  all  persons 
that  shall  become  stockholders,  are  thereby  declared  to  be 
a  body  corporate,  &c.  The  second  section  declares,  that 
subscriptions  ffAa/Z6e  kept  open,  not  &kall  be  opened.  They 
are  a  body  politic,  from  the  passage  of  the  act,  and  are  so 
treated  throughout.  The  oases  cited  are  distinguishable. 
They  relate  to  corporations  created  upon  condition  that  cer- 
tain pre-requisites  should  be  complied  with  before  they  go 
into  effect ;  as  that  certain  sums  in  specie  or  stock  shall 
be  first  raised.  Even  in  such  a  case,  slight  proof  would 
be  sufficient,  as  that  they  had  been  in  operation  a  series 
of  years.  But  it  is  enough  here  that  we  are  a  corpora- 
tion ipso  facto,  by  the  very  terms  of  the  enactment.  We 
did,  however,  prove  that  the  bank  had  been  in  operation  9 
years,  exercising  the  privileges  granted  by  the  statute.  This 
was  fully  shown  by  the  evidence  of  Colling,  the  clerk.  The 
act  provides,  that  it  should  not  be  forfeited  for  non-user  at 
any  time  before  February,  1813.  Is  not  this  enough,  even 
if  we  were  bound  to  go  out  of  the  act  ?  In  1815,  the  legis- 
lature passed  another  act,  (sess.  38,  ch.  144,)  authorizing  the 
plaintiffs  to  establish  a  branch  bank  at  Canandaigua.  This 
would,  of  itself,  be  a  sufficient  proof  of  their  existence.    It  k 
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true,  as  a  general  rule,  that  when  a  corporation  sues,  they  new  tork, 
must  show  themselves  to  be  a  corporation.    What  this    May,  1824. 
proof  is  to  be  is  another  question.    Every  plaintiff  must  Bank  of  Utiea 
prove  himself  in  es^e.    The  proof  that  we  acted  as  a  cor-      smalley. 
poration  for  a  number  of  years,  being  recognized  as  such 
by  the  legislature,  is,  at  least  j  prima  facie,  evidence  of  our 
existence  as  such.    If  the  plaintiffs  had  ceased  to  be,  the 
defendants  should  have  rebutted  our  proof,  by  showing  their 
civil  death. 

The  Mayor  4*  Burgesses  of  Stafford  v.  Bolton,  does  not, 
as  supposed,  rest  upon  the  sole  ground  of  an  omission  in  the 
local  description.  "  The  county  of  Stafford"  was  a  part  of 
the  corporate  name.  Miglit  Utica  be  omitted  in  the  plain- 
tiffs' name  ?  If  it  might,  and  the  omission  would  not  vitiate  * 
without  a  plea  in  abatement,  why  not  the  words  "  and  Com- 
pany?"  Certainly  they  might,  and  that  with  much  more 
propriety ;  for  if  Utica  be  omitted,  there  would  be  nothing 
to  distinguish  it  from  any  other  bank ;  whereas  omitting 
the  word  Company  would  still  leave  the  description  suffi- 
ciently perfect  to  make  it  understood  by  every  body.  There 
are  not  three  substantive  parts  to  the  corporation.  The 
President  &  Directors  of  the  Bank  of  Utica,  is  a  sufficient 
descriptio  persona.  The  error  is,  in  supposing  that  the  law 
implies  three  distinct  bodies ;  but  the  variance  is  Uteral  and 
unsubstantial  merely.  The  case  falls  precisely  within  that 
of  The  Mayor,  ^c.  v.  Bolton. 

Sutherland,  J.  [t  is  contended  by  the  defendant — 1, 
that  Thomas  Colling  was  an  incompetent  witness,  and  was 
improperly  admitted  by  the  Judge. 

The  objection  to  Colling  was,  that  he  was  a  stockholde? 
in  the  bank,  in  whose  name  this  suit  was  brought.  He  imme- 
diately assigned  or  transferred  bis  stock,  and  was  then  per- 
mitted to  testify.  The  transfer,  it  is  said,  was  not  valid,  be- 
cause it  was  not  registered  in  a  book  kept  by  the  Company 
for  that  purpose,  the  6th  section  of  the  act  providing  that  no 
transfer  of  stock  shall  be  effectual,  until  it  is  so  roistered,  and 
all  debts  due  from  the  stockholder  to  the  company  are  paid, 
&c.  This  provision  was  intended  exclusively  for  the  bene- 
fit and  protection  of  the  bank.    Their  lien  upon  the  stock, 
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KEWTORR,  for  any  debts  due  to  them,  connot  be  affected  by  a  transfer 
May,  1824.    ^f  ^j^^  stock ;  and  the  only  notice  of  a  transfer  which  they 

Bank  of  Utica  are  bound  to  regard,  is  a  registry  of  it  in  their  books.  Pay- 
SmLiey  ment  of  dividends  to  tlie  original  stockholder  at  any  time 
before  the  assignment  was  registered,  would  probably  be 
good.  The  legislature  intended,  by  this  section,  to  afford  to 
the  bank  a  means  of  ascertaining  with  certainty  who  they 
were  bound  to  consider  and  treat  as  stockholders. 

But  if  A.  being  a  stockholder  in  the  bank,  and  also  indebt- 
ed to  the  bank,  transfer  his  stock  to  B.  all  his  interest  passes. 
It  is  a  valid  transfer  as  between  A.  and  B.  but  B.  takes  it  sub- 
ject to  the  claims  of  the  bank  against  A.  The  registry  can 
be  made  as  well  by  B.  as  by  A.    The  transfer  made  by  Col- 

*  ling,  therefore,  passed  all  his  interest  in  the  stock,  and  ren- 

dered him  a  competent  witness. 

2.  It  is  contended,  that  the  Judge  erected  in  deciding  that 
the  plaintiffs  were  not  bound  to  prove  themselves  a  corpo* 
ration,  upon  the  general  issue  pleaded. 

This  objection  is  well  taken.  When  a  corporation  sues, 
they  need  not  set  forth,  by  averment,  in  the  declaration,  how 
they  were  incorporated ;  but  upon  the  general  issue  pleaded, 
they  must  prove  that  they  arc  a  corporation.  (Kyd  on 
Corp.  292.  Norris  v.  Siaps,  Hob.  211.  2  Ld.  Raym.  1535. 
Jackson,  ex  dem,  Ti'ustees  of  Union  Academy^  v.  Ptumbcj 
8  John.  378.  Dutchess  Cotton  Manufacturing  Company 
V.  Davis,  14  John.  245,  opinion  of  Thompson,  Ch.  J. 
Bafik  of  Auburn  v.  Weed,  19  John.  30Q.) 

3.  It  is  objected,  that  the  Judge  erred  in  overruling  the 
objection  to  the  plaintiffs'  right  of  recovery,  on  the  ground 
that  the  suit  was  brought  in  the  name  of  the  President  and 
Directors  of  the  Bank  of  Utica,  whereas  they  were  incorpo- 
rated by  the  name  of  the  President,  Directors  and  Ck>mpany 
of  the  Bank  of  Utica.  This  was  a  mere  misnomer ;  and  a 
misnomer  of  a  plaintiff,  even  in  the  case  of  a  corporation, 
is  not  ground  of  nonsuit,  but  can  be  taken  advantage  of  on- 
ly by  plea  in  abatement.  (1  Chit,  on  PI.  440.  1  Bos.  &. 
Pull.  40.  Gardner  v.  Walker,  3  Anstr.  935.  Com.  Dig. 
Abatement,  (E).  5  Mass.  Rep.  97.)  The  Judge,  therefore 
decided  correctly  in  overruling  this  objection. 
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4.  It  was  objected,  that  the  note  on  which  tlie  suit  was  new  yorK| 
brought  was  usurious.  May,  1834. 

There  is  nothing  to  distinguish  this  case,  upon  the  ques-  Bank  of  UUm 
tion  of  usury,  from  those  of  the  New  York  Firemen  Insur-      Smaiiey. 
ance  Company  v.  Ely  4*  Parsons^a)  and  the  Dank  of 
Utica  V.   Wager  jib)  except  that  the  clerk  who  cast  the  in-  gyg.  *' 

terest  swears,  *•  that  it  was  his  intention,  as  a  clerk  and  book-  (*)  ^*^ 
keeper,  always  to  cast  the  interest  at  7  per  cent,  only,  and 
according  to  the  best  and  most  approved  system  in  use." 
This  does  not  change  the  legal  character  of  the  transaction* 
It  was  his  intention  cast  and  receive  interest  for  ninety-ono 
day^,  upon  a  forbearance  of  ninety,  under  an  erroneous  im- 
pression that  ninety  days  were  the  legal  fourth  of  a  year. 
All  that  he  means  to  say,  then,  is,  that  he  supposed,  for  the 
purposes  of  interest,  that  the  year  consisted  of  360  days ; 
and  upon  that  supposition,  considering  ninety  days  as  the 
fourth  of  a  year,  would  not  give  more  than  7  per  cent  His 
mistake  was  as  to  the  law,  and  not  as  to  any  matter  of  fact. 
Upon  the  principles  already  established,  in  the  cases  alluded 
to,  the  transaction  must  be  considered  usurious,  and  there 
must  be  judgment  for  the  defendant. 

Savage,  Ch.  J.  concurred,  except  as  to  the  misnomer ; 
and  added,  that,  as  to  the  competency  of  Cdling,  it  appeared 
that  he  absolutely  assigned  his  stock  to  the  coimsel  in  the 
cause.  The  objection  urged  against  his  competency  is,  that 
the  transfer  was  not  complete  till  entered  on  the  books  of 
the  bank,  which  had  a  lien  upon  the  stock  for  any  debt  due 
to  it  from  Colling ;  but  it  seems  to  me  that  this  was  a  ques- 
tion to  be  agitated  only  between  the  bank  and  the  purchaser. 
Colling  had  done  all  in  his  power  to  divest  himself  of  the 
stock,  provided  his  conveyance  was  valid.  But  as  the  con- 
veyance was,  for  aught  that  appears  in  the  case,  without 
consideration,  and  evidently  for  the  purpose  of  qualifying 
himself  to  be  a  witness,  was  it  bona  fide  ?  Was  not  Mr, 
Williams  a  trustee  for  Colling  ?  he,  ( W.)  having  neither 
paid  nor  become  obligated  to  pay  C.  for  the  stock  ?  It  is 
stated,  in  the  case,  that  he  transferred  his  stock,  and  I  think 
we  are,  as  was  mentioned  at  the  bar,  to  understand  that  the 
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■\  NEW  YORK,  transfer  was  made  in  all  respects  regularly,  and  fa 

1  May,  1824.    ^^p^  -^^  ^j^^  particular  objected  to  at  the  trial. 

Bank  of  Utica      The  objection  of  the  misnomer  seems  to  me  wc 

Smaiiey      Under  the  issue  joined,  it  was  incumbent  on  the  ] 

K  to  show  that  they  had  a  legal  existence,  and  a  ca] 

r  sue.    In  attempting  to  do  so,  they  prove,  if  any  th 

"  the  President,  Directors  &  Company  of  the  Bank  < 

were  incorporated,  but  the  suit  was  brought  in  the  i 

'^  the  President  and  Directors  of  the  Bank  of  Utica 

*;  defendants  were  not  to  know  that  there  was  no  incoi 

/  by  that  name.    The  name  of  a  corporation   is  i 

They  are  authorized  to  sue  by  a  particular  name,  f 
certainly  have  no  power  to  sue  by  any  other.  Sup 
cases  put  at  the  bar ;  that  the  President  of  the  Ban! 
ca  alone,  or  the  Directors  and  Company,  without  il 
dent,  or  the  Directors  alone,  or  the  Comjxmy  ah 
brought  the  suit,  I  should  not  hesitate  in  saying,  tl 
an  action  could  not  be  sustained.  The  authorities 
show  that  the  defendant,  if  sued  by  a  wrong  nan 
plead  it  in  abatement,  and  cannot  take  advantage 
informality  on  the  trial,  prove  to  my  mind  the  rever 
proposition  as  to  the  plaintiff;  and  that  a  variance 
kind  must  be  taken  advantage  of  on  the  trial,  es 
where  the  plaintiff  is  a  corporation.  The  case  f 
Banquet  &,  Puller  may  be  law,  if  placed  on  the 
adopted  by  Buller,  J.  that  the  omission  related  to  n 
dition  of  place ;  but  I  do  not  comprehend  how  the  r 
a  corporation  must  prove  its  existence  upon  the 
issue,  can,  in  general,  be  complied  with,  unless  it  is  c 
I  to  the  name  upon  record.    Under  this  rule  its  exist 

*  that  name  becomes  matter  of  substance.    It  is  an  a 

technical  being,  and  the  proceedings  should  confom 
idea  throughout. 

WoonwoRTH,  J.  concurred  in  the  result  of  thee 
ions. 

Judgment  for  the  defend 
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New  torK| 

May,  1834. 
MarYin 

T. 

W.  J.  &  A*  Marvin  against  S.  Stone,  2d,  &  D.  Hop-       ®**^ 

KINS. 

Action  of  covenant^  tried  at  the  Ontario  Circuitj  in  June^  j^  eiacutor 
1822,  before  his  Honor,  (the  late)  Mr.  Justice  Plattj  when  a  Mrigtua  jodg- 
verdict  was  taken  for  the  plaintiff  by  consent,  subject  to  of  bii  teit«tor» 
the  opinion  of  the  CJourt,  on  the  following  case,  with  liberty  "^  ^^^Hnltor 
to  either  party  to  turn  the  case  into  a  special  verdict.  that  ao  mneh 

The  declaration  was  upon  an  indenture  made  by  the  de-  A^^uuu'the 

fendantS,  as  follows  J  coyenant       m 

pefBonaly  ana 
buida  him  in 
hia  oiim  ri^t. 

In  construing  a  covenant,  It  must  be  e(itit\6bftd  with  the  context,  and  mnat  ^  perfonned 
according  to  the  intention  of  the  parties  is  derived  from  both. 

Accordindy,  where  S.  &  D.,  two  of  H.*s  executors,  as  such,  assi^ed  a  jadfUient  to  M. 
in  &yor  of  H.  against  E.  Who  was  also  ekeoutor,  and  S.  &,  D.  covenanted,  as  exeeuton^ 
that  there  woe  due  and  unpaid  upon  the  judgment,  to  the  mongtfre,  dt  thk  timM  of  the 
assignment^  $698 ;  held,  that  the  covenant  was  broken  eo  insttrnti  that  it  was  made ;  for 
H.  having  appointed  E.  his  ekecutor,  and  he  having  acceptei^  the  trdst,  this  extinguished 
the  judgment,  and  so  there  was  nothing  due  or  unpaid  thereon  within  the  meaning  of  the 
covenant ;  for  the  covenant  meant,  1.  that  it  was  out :  3.  that  it  wis  dti^  to  the  ass^fnoft  ai 
executors;  3.  due  at  the  time ;  4.  due  upon  the  judgment 

It  is  a  general  rule,  that  if  a  creditor  appoint  his  debtoi'  his  sole  Executor,  or  oiM»  of  hii 
executors,  and  the  debtor  accept  the  trust,  tliis  operates  as  a  release  or  extinguishment  of 
the  debt 

But  a  qualification,  univennl  as  the  rule  is,  that  where  there  is  a  deficiCfney  of  assets  to 
pay  debts,  the  debt  due  fh>m  the  etecutor  is  not  discharged  ;  but  shall  be  oonsidtt«d  a  part 
of  such  assets. 

In  the  latter  case,  it  has,  in  judgment  of  law,  been  paid  to  the  debtor  executor,  and  is  coii-» 
aidered  as  money  in  his  hands. 

Choses  in  action  are,  generally,  not  deemed  assets  till  actually  received  b^  the  exeeuto^i 

But  if  he  releases  the  debt,  it  is  assets  ;  and  he  shall  be  adjudged  to  have  received  it 

The  appointment,  by  a  creditor,  of  his  debtchr  an  executor,  is  considered  id  the  flatttre  of  a 
specific  bequest  to  him  of  the  debt,  and  as  swiH  must  give  way  to  creditorsi 

But  a  specific  bequest  takes  preference  of  general  legacies,  and,  a^  sttdh,  the  bequest  of 
the  debt  will  be  preferred. 

On  a  deficiency  of  assets  to  pay  debts,  all  the  general  legacies  mtfst  atiate  proportionably  ; 
but  a  specific  legacy  is  not  to  abate  at  all,  unless  there  be  a  defi6i6n6y  iiritiiont 

Whenever,  from  the  whole  will,  it  appears  that  the  testator  did  riot  intend  to  discham 
the  debt,  by  making  his  debtor  an  execdtbr,  the  latter  is  a  trustee  to  the  amount  of  the  debt 
for  the  legatees  or  next  o(  kin. 

But  making  a  judgment  debtor  executor  with  othert,  «nd  in  the  will  bequeathing  all 
judgments  that  may  be  in  the  hands  of  his  elecutors  to  others,  does  not  show  such 
intention. 

The  debt,  when  asMts  for  legatees,  Itc.  would  be  considered  money  in  the  hands  of  the 
debtor  executor. 

Covenant.  Cases  cited  illustrating  the  proposition  that  though  the  letter  of  a  covenant 
be  ftdfiUed,  yet  an  action  lies,  if  its  spirit  and  intent  be  tiolated  The  Attorney  OemsrtUt 
arguendo. 
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;,  "  This  indenture  made  the  17th  day 
between  Simon  Stone,  Sid,  an  executoi 
kins,  executrix  of  the  last  will  and  test 
kins,  late  of  Pittsford,  in  the  county  of 
the  one  part,  and  William  Marvin,  Joh 
ander  Marvin,  of  Albany,  of  the  other 
leb  Hopkins,  in  his  Ufetirae,  did,  in  Aug 
recover  by  judgment  in  the  Court  o 
and  for  the  county  of  Ontario,  against  i 
Rttsford,  aforesaid,  the  sum  of  1000  do 
10  dollars  for  his  damages,  as,  by  (he  re 
indenture  witnesseth,  that  for  and  in 
sum  of  698  dollars,  &c.,  paid,  dec,  to 
tor  as  aforesaid,  and  the  said  D.  H.  as  e: 
they  have  assigned,  &c.,  to  the  said 
M.,  Sec,  the  said  judgment ,  &c.,  and  s 
vantage,  sum  and  sums  of  money,  thai 
ed  w  gotten,  by  reason  or  means  of  S8 
proceedings  to  be  had  thereon.  And 
ecutor,  and  D.  H,  executrix,  as  aforesa 
the  said  W.  M.,  J,  M.  and  A.  M.  that  i 
ed  nor  will  they  receive  the  said  mou 
judgment,  nor  any  part  thereof;  and  I 
and  unpaid  upon  the  said  judgment,  I 
dollars ;  neither  shall  or  will  release  o 
or  any  part  thereof,  but  will  own  at 
fill  proceedings  for  the  recovery  the 
W.  M-,  &,c.,  saving  the  said  S.  B.  and 
all  costs  that  may  happen  to  them  t 
&c." 

The  declaration  contained  several 
breach  assigned  was,  that  at  the  date  o 
was  not  due  and  unpaid  upon  the  jn 
698  dollars ;  but  that  the  judgment  n 
extinguished,  and  EHiot  wholly  dischai 
thereof,  to  wit,  on  the  27th  day  of  Feb 
Caleb  Hopkins,  the  plaintiff  in  that  ji 
day  of  September,  1817,  duly  made  h 
meni,  and  appointed  Augustus  G.  Ell 
that  judgment,  together  with  the  defen 
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ecutors  thereof^  and  afterwards  died  without  revoking  the  newyoriC, 
same,  and  that  Elliott  accepted  the  appointment,  duly  proved    May,  1834. 
the  will,  and  took  upon  him  the  execution  thereof.    There       Marvin 
was  also  a  count  assigning  the  breach  generally,  by  negativ-       sj^ 
ing  the  words  of  the  covenant 

The  defendants  pleaded  the  general  issue,  and  several  spe* 
cial  pleas,  denying  that  Elliott  was  discharged  from  the  judg- 
ment in  manner  and  form  as  the  plaintifl^  alleged,  affirming 
that,  at  the  date  of  the  indenture,  there  was  due  and  unpaid 
on  the  judgment,  698  dollars ,  denying  that  Hopkins  ap- 
pointed Elliott  his  executor,  and  averring  that  Elliott  did  not 
accept  the  appointment  of  executor,  and  did  not  prove  the 
ivill,  and  did  not  take  upon  him  the  execution  thereof. 

There  was  also  a  notice  of  special  matter,  to  be  given  in 
evidence  on  the  trial,  viz.  that  the  sum  of  698  dollars  was 
paid  to  the  defendants  by  the  plaintiffs,  in  consideration  of 
their  assigning  the  judgment  against  Elliott ;  that  they  as- 
signed the  same  as  executors  of  Hopkins,  and  received  the  . 
money  as  such  executors ;  and  before  any  notice  on  the 
part  of  the  plaintiffs,  that  they  claimed  the  repayment  of  the 
money,  they  paid  out  and  expended,  the  same  in  satisfac- 
tion and  discharge  of  divers  debts  and  demands  against  Hop- 
kins, as  assets  in  their  hands,  and  above  and  beyond  the  as- 
sets in  their  hands ;  that  the  plaintiffs,  having  judgments  and 
other  incumbrances  against  the  real  property  of  Elliott,  of 
a  younger  date,  purchased  the  judgment  in  favor  of  Hop- 
kins, in  order  to  let  in  their  judgments  that  Elliot  alwajrs 
acknowledged  the  sum  of  $698  was  due  and  unpaid  upon 
the  judgment,  and  always  expressed  his  intention  to  pay  it 

At  the  triaJ,  the  plaintifis  proved  the  indenture,  and  the 
will  of  Caleb  Hopkins,  dated  26th  of  September,  1817,  by 
which  a  large  real  property,  situated  in  the  county  of  Onta^ 
rio,  was  devised,  and  a  large  personal  property  bequeathed, 
subject  to  the  payment  of  debts,  and  Elliott  and  8tone  ap- 
^inted  executors,  and  Doratha  Hopkins,  executrix,  which 
will  was  proved  by  one  of  the  subscribing  witnesses,  on  the 
27th  day  of  February,  1818,  and  letters  testamentary  then 
granted  to  the  executors  and  executrix,  named  in  the  will. 
It  was  agreed  that  thi»  will  should  be  made  a  part  of  th^ 
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HBW  YORK,  case.  After  bequeathing  several  legacies,  it  contained  these 
May,  1824.  ^ords :  "  In  addition  to  the  above  l^acies  or  sums,  I  will 
Marvin  and  order,  that  all  sums  of  money,  bonds  ox  judgments^  that 
g^^  may  be  in  the  hands  of  my  said  executors,  that  have  not 
been  disposed  of,  in  and  by  my  aforesaid  will,  shall  be 
equally  divided  between  my  two  sons,  &c.,  to  be  paid,  6cq. 
Also  all  lands,  goods  and  chattels,  that  have  not  been  dis- 
poned of  by  me,  in  the  above  will  and  testament,  shall  be 
equally  divided  between  my  two  sons." 

The  defendants'  counsel  objected  that  they  should  not  be 
put  ou  their  defence,  until  the  plaintiff  showed  that  there 
were  assets  of  Caleb  Hopkins  in  their  hands  sufficient  to 
pay  his  debts,  or  that  there  were  no  debts ;  and  also  contend- 
ed that  the  construction  of  this  covenant  was  not  as  the 
plaintifSs  supposed,  that  the  money  was  absolutely  due  a7id 
payable  on  the  judgmenty  but  that  it  had  not  beeti  paid  ; 
and  that  the  very  words  of  the  covenant  showed,  that  its 
being  collectable  was  uncertain  and  contingent  His  Honor 
overruled  the  objections,  reserving  them,  and  directed  the 
defendants  to  proceed  with  their  defence. 

A  variety  of  evidence  was  then  given  by  both  parties 
touching  the  question  whether  the  defendants  had  fully  ad- 
ministered the  estate  of  their  intestate ;  whether  there  was 
H  deficiency  of  assets ;  and  a  deposition  of  Elliott  was  read 
by  consent,  stating  that  the  Marvins  had  sold  all  his  real  es- 
tate upon  junior  judgments ;  that  he  intended  to  pay  the 
judgment  assigned  to  the  plaintifb ;  but  had  been  pieventr 
ed  by  poverty,  6cc.  But  as  the  argiunents  went  chiefly,  and 
the  opinion  of  the  Court  wholly,  upon  grounds  independent 
of  the  defendant's  evidence  and  the  plaintiff's  proof  in  reply, 
it  is  not  deemed  material  to  detail  either. 

Yerdiot  for  the  plaintifls  for  $800,  subject,  &c. 


The  cause  was  briefly  opened  by  Mr.  H.  B.  Davis  for 
the  plaintifls,  who  confined  himself  to  a  statement  of  the 
beta  and  the  points,  which  latter  were  as  follows : 

1.  The  covenant  is  personal  upon  the  defendants. 

2.  It  is  broad  enough  for  the  case ;  the  true  intent  of  the 
partiesi  and  the  legal  construction  of  the  covenant  being, 
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that  the  judgment  assigned  was  not  released,  extinguished  newtoiuC| 
or  otherwise  discharged ;   that  the  amount  was  due  and    May,  1824. 
payable,  and  might  without  any  existing  legal  impediment,       Marria 
be  collected  by  the  assignees.  ^ip^ 

3.  The  appointment  by  Hopkins  of^Uiott  as  his  execu- 
tor, and  Elliott's  acceptance  of  the  appointment,  was  a  re* 
lease  and  extinguishment,  or  payment,  in  law,  of  the  judg- 
ment. 

4.  If  the  judgment  is  not  released,  on  failure  of  funds  to 
pay  debts,  yet  it  can  only  exist  as  between  creditors  and  ex- 
ecutors of  the  testator,  being  assets  in  their  hands,  and  could 
not  be  enforced  by  scire  facias,  by  the  defendants  against 
their  co-executor ;  and  is  wholly  extinguished  and  inoper- 
ative in  the  hands  of  the  assignees,  who  could  not  have  ex- 
ecution on  it  for  their  benefit. 

5.  The  evidence  deiived  from  the  depositions  of  Elliott 
was  improperly  admitted,  it  being  wholly  irrelevant 

He  was  followed  on  the  same  side  by 

Talcott,  (Attorney  General.)  There  is  nothing  in  the 
covenant,  nor  is  there  any  evidence  in  the  case,  to  show 
that  at  the  time  of  purchasing  the  judgment,  the  plaintifi 
had  any  knowledge  that  Elliott  was  an  executor. 

We  admit  that  this  sum  of  $698  was  never  actually  ad- 
vanced or  paid  by  Elliott,  or  any  person  in  his  behalf,  either 
to  the  testator  or  to  his  co-executors.  The  defendants  con- 
tend that,  therefore,  it  is  ^^  due  and  unpaid,"  and  so  there 
is  no  breach  of  the  covenant  We  answer,  that  the  debt,  as 
such,  is,  in  judgment  of  law,  imder  the  circumstances  of  this 
case,  extinguished,  paid  or  satisfied,  so  far  forth,  at  least,  that 
it  cannot  be  said  to  be  due  within  the  true  intent,  meaning 
and  spirit  of  the  covenant 

The  Court  therefore  will  have  two  general  questions  pre- 
sented to  them :  1.  What  is  the  true  construction  of  the 
covenant  ?  2.  Did  the  appointment  of  the  judgment  debt- 
or as  one  of  the  executors,  and  his  acceptance  of  the  trust, 
produce  such  an  affect  upon  the  judgment,  or  the  situation 
of  the  debtor,  or  the  other  executors  in  relation  to  it,  as  is 
iuconsistent  with  the  spirit  and  intent  of  that  covenant? 
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^ot  delivered  in  such  a  state  as  to  answer  the  spirit  of  it,  and  new  york, 
it  was  consequently  broken,  and  the  action  maintained.(A)       May,  1824. 

To  apply  those  rules  of  construction  to  the  present  case :  Marvin 
To  whofn  and  how  is  the  judgment  due  according  to  the  gj^e. 
covenant  ? 

To  whom  due. — The  defendants  say  that  there  is  due  ig\^  OtiffM 
$698  on  the  judgment.  They  described  themselves  as  ex-  ^-  Ooodland. 
ecutor  and  executrix  of  the  plaintiff  in  the  judgment,  to  whom 
it  would  be  due,  if  living.  When,  therefore,  they  represent 
themselves  in  the  capacity  of  persons  who  have  succeeded 
to  the  rights  of  him  to  whom  it  was  due  in  his  life,  they,  of 
course,  represent  that  by  virtue  of  their  succession  to  his 
rights,  it  is  now  due  to  them.  If  they  do  not  represent  it  as 
due  to  ihem,  how  came  ihei/  to  ensign  it  7  Can  a  man  as- 
sign a  debt  to  which  he  has  no  title  7  And  when  he  assigns 
a  debt,  and  covenants  generally  that  it  is  due,  does  he  not 
covenant  that  it  is  due  to  himself  who  assigns  it  7  The  spirit 
and  intent  of  the  covenant,  therefore,  is,  that  it  is  due  to  thenu 

Next,  how  and  in  what  manner,  and  to  what  extent  and 
effect  due  to  them  ?  Due  to  them  as  debts  of  a  testator  are 
USUALLY  DUE  TO  EXECUTORS )  for  they  disclose  no  circumr 
stances  in  the  covenant,  to  show  that  this  is  not  an  ordina- 
ry case. 

Due  to  them  upon  the  judgment  as  such  ;  for  such  are 
the  words  of  the  covenant. 

Due  to  them  in  such  a  manner  that  they  had  aright  to 
ASSIGN  IT  ;  for  they  undertake  to  assign  it.  They  cove- 
nant that  they  have  not  received,  and  will  not  receive  any 
of  the  moneys  due  on  the  judgment,  and  will  not  release 
and  discharge  the  same,  or  any  part  thereof. 

//  was,  therefore,  a  covenant  that  the  debt  was  so  due  to 
them  thai  they  might  receive  the  moneys,  and  had  power 
to  release  and  discharge  the  debt. 

They  covenant  to  own  and  allow  all  lawful  proceeding^ 
for  the  recovery  of  it,  the  plaintiffs  saving  them  harmless 
from  costs ;  these  proceedings  to  be  m  their  names.  Else, 
why  the  covenant  to  otim  them  ?  Else,  why  stipulate  for 
an  indemnity  against  costs  7  They  would  not  be  subject 
jto  costs,  unless  the  proceedings  were  in  their  names. 
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They  theTefore  covenanted,  in  intent  and  mcanii 
was  so  due  to  them  that  lawful  proceedinga  tnigi 
ly  be  instituted  in  their  names  for  the  recovery  i 

The  spirit  of  the  whole  covenant,  as  gatherec 
context,  a  therefore  tliis :  That  the  debt  is  due  t 
debts  are  ordinarily  due  to  executors,  and  so  due 
have  the  right  and  power  to  collect  or  discharg 
that  lawful  and  efiectuitl  proceedings  for  its  colle 
properly  lie  instituted  in  their  names. 

Having  thus  ascertained  the  spirit  and  intent  oi 
nant,  the  next  question  is — 

2.  Did  the  appointment  of  the  judgment  debt 
of  the  executors,  and  his  acceptance  of  the  tms 
tuch  an  effect  upoti  the  judgment,  or  the  situat 
debtor,  or  the  other  executors,  in  reltUion  to  it,  oi 
aistent  with  that  spirit  and  intent  f 

The  general  rule  is,  that  if  a  creditor  appoint 
his  executor,  such  appointment,  unless  the  executi 
ces,  will  operate  as  an  extinguishment  or  discha 
debt.(t)  This  rule  is  not  peculiar  to  the  commoi 
seems  to  be  a  rule  of  general  reason,  resulting  fit 
ture  of  such  contracts,  and  adopted  by  every  finish 
of  jurisprudence.  Si  debitor  creditori  vel  credUt 
auccedat,  sine  dubio,  extinguitur  obligatio  ;  ttn 
ligationibus  acceaaoris  pignorum  et  fdejussortti 
confusio  talis  pro  solutione  Talet,  ut  nemo  potest  • 
dem  pro  eodem  ohligatus  ntanere.{j)  Hy  co; 
meant  the  concurrence  of  two  qualities,  in  the  san 
which  mutually  destroy  each  other.  This  takes  p 
the  creditor  becomes  heir  of  the  other,  or  vice  verat 
ume  consequence  ensues  when  the  creditor  succt 
debtor  by  any  other  title  which  renders  him  sub 
debts ;  and  when  the  debtor  succeeds,  by  whatev 
to  the  rights  of  the  creditor.[^)  In  all  these  cases, 
ty  of  debtor  and  creditor  concur  in  the  same  perse 
^  It  is  evident,  that,  by  the  concurrence  of  the 
characters  of  debtor  and  creditor  in  the  same  perso 
characters  are  mutually  destroyed ;  for  it  is  impoe 
both  at  once.    A  person  can  neither  be  his  owi 
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tlor  his  own  debtor.    Itence,  Indirectly^  results  the  ^ictinc-  ITewyorK) 
lion  of  the  debt^  when  there  is  no  other  debtor  ;  for  as  there    *^*y»  ^884. 
can  be  no  other  debt  without  a  debtor^  and  the  confusion       Manrin 
having  extinguished  the  character  of  debtor  in  the  only       g|^ 
person  in  whom  it  resided,  and  there  being  no  longer  any 
debtor,  there  cannot  be  any  debt* 

In  accordance  with  these  principles.  Courts  of  common 
law  have  held,  1.  That  if  the  obligee  of  a  bond  make  the 
obligor,  his  executor,  this  amounts  to  a  release,  at  law,  of  the 
debt(m)    2*  The  same  consequence  results,  when  the  obli-     (m   8  Co* 
gor  (as  here)  is  only  one  of  several  eirecutors  ;  for  one  ex- 
ecutor cannot  maintain  an  action  against  another.(n)    3.     («)  Off  Ex. 
The  same  doctrine  applies  to  the  case  of  a  judgment  debtor  aoi. 
as  to  a  debtor  on  bond.(o)  ^tL'^*'"'^ 

But  it  will  be  said,  that  to  permit  a  testator  to  disappoint  3  Joho.  471. 
his  creditors  of  the  funds  for  satisfying  their  debts,  by  ap- 
pointing his  debtor  executor,  is  against  the  principles  of  jufr> 
tice  and  equity ;  and  it  has^  therefore,  been  held,  that  thd 
debt  shall  be  assets  in  the  hands  of  the  executor^  when  thd 
other  assets  are  insufficient  for  the  purpose  of  discharging 
those  debts.  It  will  then  be  contended,  on  the  other  side^ 
that  the  assets  in  this  cose  are  insufficient ;  that,  therefore^ 
the  debt  itself  is  assets,  from  which  the  inference  will  be  de- 
duced, that  the  debt  cannot  be  considered  as  ettinguishedj 
but  that  it  is  due  and  unpaid,  within  the  covenant. 

We  admit  the  law  to  be  so  settled,  and  well  tettled^  As^ 
sets,  however,  are  to  be  presumed,  till  the  want  of  them  is 
proved.  Here  the  want  of  them  has  not  been  proved.  Ill 
truth  the  contrary  appearsi  But  if  there  were  not  sufficient 
assets,  without  this  debt^  so  that  the  debt  is  considered  as 
assets,  it  is  so  far  from  supporting  the  inference  that  ttM 
judgment  is  not  discharged,  that  it  is  the  very  doctrine 
which,  of  all  others,  shows  that  the  judgment,  as  suchj  is 
discharged  ;  for  Elliott  is  accountable,  not  in  the  eapatitj^ 
of  judgment  debtor j  but  as  executor.  It  is  admitted  that 
there  may  be  found  scattered  throtigh  the  books^  expressions 
of  Judges  sometimes,  at  first  view,  apparently  inconsistent 
with  each  other,  and  sometimes,  perhaps,  a  little  deficient  id 
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&at  presumptioQ,  juris  et  dejure,  which  is  incapable  of  con-  kew  york, 
Iradiction,  that  the  debt  has  been  received  by  him.    Take     May,  1824. 
the  case  of  a  release  by  him.    Per  Periam,  "  If  an  execii-       Mwnrin 
tor  release  an  account,  and  it  can  be  proved  that  so  much       g  J^^ 
was  due,  it  is  assets ;  for  the  law  presumeth  he  hath  re- 
eewed  80  much  as  he  doth  release.\x)  If  an  executor  release  ^^»V. 5X^*1 
a  debt,  or  discharge  one  in  execution,  it  shall  be  accounted,  ^>  Cro.  fits. 
in  law,  assets  receive(L(y)    Damages  recovered  may  be  as-     (y)  per  Ho. 
sets,  though  never  actually  received,  as  by  being  released  by  ^>  ^"  ^ 
the  executor ;  for  this  amounts  to  a  receipt.(z)    In  no  other  70. 
case,  therefore,  is  an  executor  liable  for  a  debt  due  to  the 
testator,  as  assets  in  his  hands,  unless  the  debt  has  been 
actually  received,  or  has  been  placed  in  such  a  situation  that 
in  judgment  of  law,  it  is  considered  as  received. 

Apply  this  doctrine  to  the  present  case.  The  defendants 
say  the  debt  is  assets.  If  so,  the  judgment  itself  has  ceased 
to  be  an  outstanding  debt ;  because,  in  order  to  become  as- 
sets, it  must  be  considered  as  received  ;  and  here,  as  the  same 
hand  which  is  to  pay  is  also  to  receive,  in  judgment  of  law, 
it  is  considered  as  received. 

This  is  supported  not  only  by  the  authorities  already  ci^ 
ted,  but  is  strongly  fortified  by  other  courses  of  reasoning 
founded  upon  other  classes  of  cases  bearing  upon  the  same 
point.  Danby,  Choke  ic  Moile,  Justices,  held(a)  that  when  («)  Flowdi 
a  creditor  makes  his  debtor  and  another  his  executors,  and  ^^ 
has  no  other  goods  but  the  same  debt,  the  executor  debtor 
shall  be  charged  with  the  same  to  those  to  whom  the  testa-^ 
tor  was  uidebted  ;  andheshcM  be  charged  to  account  for 
the  same  before  the  ordinary.  For  what  is  an  executor  to 
account  before  the  ordinary  ?  He  is  to  declare  what  goods 
and  chattels,  belonging  to  the  testator,  he  has  received,  and 
what  debts  and  legacies  he  has  paid.  This  shows  that  he 
does  not  account  for  the  whole  inventory  already  filed,  but 
only  for  such  part  of  it  as  has  been  actually  received,  or  is 
deemed  to  be  received  in  judgment  of  law.  The  Court, 
therefore,  when  they  said  he  must  so  account  for  his  own 
debt,  must  have  held  that  the  debt  was,  in  judgment  of  law,  (&)  3  ponbl. 
to  bo  considered  as  collected  or  received  by  him  in  his  capa-  ®-  ^   ^,  *• 

oh.  Of  MC  4,  p. 

city  of  executor,  and  the  money  in  his  hands  as  suc'h.{b)  413,  %  ed 
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tor,  and  received  on  the  judgment.  The  result  of  the  cases  newtorKi 
staled  in  Bridgman.(c)  is,  that  if  a  debtor  be  made  executor,    May*  ^8S4> 
the  debt  is  totally  extinguished.    But  it  seems  that  it  is  only      Mamn 
parting  with  the  action ;  for  the  executor  is  considered  as  a       gt^ 
trustee  for  the  money ^  and  such  money  is  considered  in  equi- 
ty^ as  part  of  the  testator's  personal  estaie.    Here  the  own-  j^^^  titJ& 
ership  of  so  much  money  is  taken  from  him,  who  owes  in  his  •cuum,  dtcX. 
private  capacity,  and  transferred  to  his  official  capacity,  so 
as  to  make  a  part  of  the  fund  which  ought  to  receive  it    Of 
course,  then,  the  debt  is  paid  to  the  fund. 

Hence,  because  the  debt  is  assets  ;  because  the  executoir 
is  to  account ;  because  he  may  commit  a  devastavit  in  rela- 
tion to  it  \  because  he  is  trustee  of  the  money ;  and  because 
the  money  ceases  to  belong  to  him  in  his  individual  capacity^ 
but  is  considered  part  of  the  testator's  estate ;  the  debt  must 
be  considered,  in  judgment  of  law,  received  by  the  executor, 
the  money  in  his  hands  as  executor,  and  the  judgment  as 
such,  therefore  paid. 

But  we  rest  not  solely  upon  these  general  principles,  and 
inferences  deducible  from  them,  however  convincing  and 
irresistible  we  may  think  them  to  be.  There  are  opinions 
of  the  ablest  Judges  directly  in  point.  In  Wankford  v. 
Wankford,[f)  the  question  was,  whether  the  appointment  (/)  i  Sdk. 
of  an  obligor  to  be  executor  of  the  obligee,  was  sUch  a  dis-:  ^^  ^ 
charge  of  the  obligation  that  the  administrator,  cum  testa* 
mento  annexo,  of  the  obligee,  could  not  sue  the  representa- 
tives of  the  obligor  after  his  death  :  held,  that  he  could  not ; 
and,  by  Holt,  for  two  reasons :  1.  By  the  appointment  of  the 
obligor  executor,  he  became  entitled  to  receive  the  money, 
and  he  being  the  person  who  was  to  pay  it,  the  same  hand 
was  to  pay  and  receive,  which  operated  an  extinguishment. 
2,{g)  "  That  when  the  obligee  makes  the  obligor  his  execu-  (g)  id.3oe. 
tor,  though  it  is  a  discharge  of  the  action,  yet  the  debt  is  as- 
sets, and  the  making  him  executor  amounts  to  payment  and 
a  release.  If  H  be  bound  to  J.  S.  in  a  bond  of  £100,  and 
then  J.  S.  makes  H.  his  executor,  H.  has  actually  received  so 
much  money,  €md  is  answerable  for  it ;  and  if  he  does  not  ad- 
minister so  much,  it  is  a  devastavit.^  In  Stevens,  admr.  v.' 
Cfaylordf{h)  Jackson,  J.  (delivering  the  opinion  of  the  Court)  ^^  J®^*^ 
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x)ther  executors  had  no  interest^  and  could  not  assign."    To  new  york, 
the  other  executors  ?  "  One  executor  cannot  owe  his  coex-    ^^y»  ^^^ 
ecutor  in  that  capacity.    They  cannot  sue  each  other.(/r)       Marvin 
After  Elliott's  death,  they  could  not  sue  his  representativea       gtoD«L 
They  are  not  liable  for  his  devastavit  as  to  this  debt.    They 

/t\     Toiler 

are  not  liable  to  account  to  creditors  for  it ;  for  they  cannot  x^^  jg^.  348' 
collect  it,  and  having  no  personal  interest  in  it  themselves,  *<*<*  3,  ch.  4, 
it  cannot  be  due  to  them.  To  the  creditors  of  Hopkins  ? 
How  ?  to  all  jointly — ^the  whole  ?  or  each  proportionably 
according  to  his  debt  ?  Shall  each  one  sue  him  in  debt  on 
judgment,  or  can  any  one  sue  him  in  debt  on  judgment  ? 
No  one  can  tell  to  whom  this  judgment,  as  a  judgment 
debt,  is  due,  and  support  that  opinion  either  by  reason  or 
authority. 

J.  C  Spencer,  for  the  defendants,  made  the  following 
points : 

1.  The  appointment  of  Elliot  an  executor,  did  not  abso* 
lutely  discharge  the  judgment 

2.  If  it  did,  it  would  not  be  a  breach  of  the  covenant 

3.  If  the  covenant  imports  that  the  judgment  was  valid 
and  subsisting,  it  is  satisfied  by  the  facts  in  the  case,  8how-> 
ing  a  deficiency  of  assets ;  and  also  by  its  being  valid  in 
equity  for  the  next  of  kin. 

4.  In  any  event,  the  plaintifils  being  volunteers,  cannot 
question  the  validity  of  the  judgment 

He  said  that  considerable  reliance  might  be  placed,  in  the 
conclusion,  upon  the  assumed  fact,  that  the  real  estate  was 
devised  to  the  executors  for  the  payment  of  debts ;  but  we 
contend  that  such  is  not  the  true  construction  of  the  lan- 
guage in  the  case.  The  words  are,  ^^  by  which  a  large  real 
property,  situated  in  the  then  county  of  Ontario,  was  devis- 
ed ;  and  a  large  personal  property  bequeathed,  subject  to  ther 
payment  of  debts."  We  say,  the  expression,  ^  subject  to 
the  payment  of  debts,^^  applies  only  to  the  last  antecedent^ 
personal  property.  In  Eagles  v.  Carey, {I)  the  expressions^  (f)  ^  V«» 
'^  I  will  all  my  debts  shall  be  paid  before  any  of  my  lega- 
cies, or  gifts  hereinafter  mentioned,"  were  held  not  to 
charge  the  testator's  land  with  the  payment  of  debts.    We 
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feined  on  a  bond  given  by  an  executor  to  his  testator;  al-  icewtorKi 
though  the  reasons  given  are  extremely  questionable,  and     May,  IWH. 
may  induce  the  Court  to  relax  the  rule,  "  according  to  the       Manrin 
exigencies  of  society,  and  the  lights  and  improvements  of        gjj^, 
the  age."    Yet  it  not  denied  that  the  older  authorities  are 
so.    But,  in  that  case,  the  observations  of  Powell,  J.  at 
page  302,  are  worthy  of  remark.    "  He  said  that  some 
books  say,  the  action  is  gone,  some  say  the  debt  is  gone,  but 
they  will  all  be  reconciled  by  this,  that  the  debt  will  be  as^ 
sets."    Probably  the  true  question  between  the  parties  on 
this  part  of  the  case  is,  what  is  meant  by  the  books'  sayingi 
the  debt  is  assets  in  the  hands  of  the  executor  7 

The  Attorney  General  has  cited  several  cases  to  show  the 
meanmg  of  the  term  assets,  and  that  a  debt  is  not  to  be 
deemed  assets,  until  it  is  collected.  In  Termes  de  la  Leyjij) 
^  assets  are  said  to  be,  when  a  man  makes  executors,  and  (r)  Tit  ■>• 
leaves  them  sufficient  to  pay,  or  some  commodity,  or  pro-* 
fit  is  come  to  them  in  right  of  their  testator."  Toller(5)  says,  (,)  l.  Ex. 
^  the  personal  property  that  is  of  a  saleable  nature,  and  may  ^'^' 
be  converted  into  ready  money,  is  called  assets  in  the  hands 
of  the  executor  or  administrator,  that  is,  suffieieniy  frofli  tho 
French  assez,  to  make  him  chargeable  to  a  creditor  and 
legatee,  or  party  in  distribution,  as  far  as  such  goods  and 
chattels  extend ;"  and  in  the  case  of  Pox  v.  Fox,  before 
mentioned,  it  will  be  observed  that  the  Chancellor  calls  the 
bond  assets  in  the  hands  of  the  executor,  to  be  applied  for 
the  benefit  of  the  heir.  There  are  a  great  variety  of  cases 
where  executors  are  made  chargeable  as  for  assets,  that 
never  came  to  their  hands ;  as  where  by  negligence  or  delay 
in  collecting  debts,  or  prosecuting  for  them,  they  have  be^ 
come  desperate  ]{t)  all  which  would  seem  to  show,  that  a  (^  Toll  Li 
security  may  be  assets,  before  it  is  collected ;  and,  in  this  ^  ^^' 
case,  why  is  not  the  judgment  i^inst  Elliott  as  much  assets 
in  the  hands  of  the  other  two  executors,  Messrs.  Hopkins 
and  Stone,  as  in  Elliott  1  Could  they  avoid  accounting  for 
it  to  creditors,  by  saying  that  it  was  not  assets  7  It  is  doubt^ 
less  true,  tliat  in  the  cases  cited  by  the  Attorney  Qeneral| 
particularly  those  from  Massachusetts'  Reports,  the  Courts 
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decided  in  Jackson  v.  De  Lancey.{w)    Kent,  J.  says,  in  newyorK| 
that  case,  "  Even  if  the  technical  legal  estate  in  the  mort-    ^*y»  ^8^ 
gage,  had  descended  to  the  heir,  he  would  have  been  but  a       Manrin 
mere  trustee  for  all  the  children,  to  whom  the  beneficial  in-       stone, 
terest  was  devised :  and  they  would  have  been  entitled  to 
use  his  name  to  recover  the  money,  or  to  foreclose  the  mort-  BepTW 
gage^  or  to  gain  possession."    The  case  cited  by  him  in  2 
Yesey  Senior,  p.  45,  is  to  the  same  point    If  it  had  been  the 
mortgage  of  the  heir  himself,  it  is  presumed  it  would  have 
made  no  difference.    The  powers  of  a  Ck)urt  of  Equity  ^ 

would  have  been  abundantly  suflScient  to  enforce  the  seciK 
rity.    The  case  of  Orr  v.  KaineSj{x)  shows  that  where     (*)  9  Vm. 
an  executor  is  insolvent,  the  Court  will  make  a  legatee  ^^•*' 
whom  he  has  paid,  refund.    In  Crane  v,  Drake^iy)  a  ere-     W  ?.Xi""-« 
ditor  was  allowed  to  pursue  the  specific  fund  sold,  to  a  pur-        "^^IJj^' 
chaser.    If,  then,*  the  executor  be  a  trustee  for  creditors,  and 
next  of  kin,  to  whom  the  debt  belongs,  why  should  not  a 
mortgage  given  by  him,  be  enforced  for  their  benefit,  if  it 
was  the  only  means  of  collecting  the  debt  ?    And  if  a  mort- 
gage, why  not  a  judgment  ?    The  technical  difficulties  aris- 
ing from  the  executor  being  defendant,  and  the  representa- 
tive of  the  plaintiff,  if  they  are  insurmoimtable  at  law,  are 
easily  overcome  in  Equity,  where  a  bill  might  be  filed  to 
charge  the  land  held  by  such  judgment.    It  is  an  old  head 
of  Equity,  that  the  Court  will  lend  its  aid  to  enforce  judg- 
ments  at  law,  where  there  are  any  ob6tructions.(j2r)    Its  juris-     (s)  md.  PL 
diction  will  be  exercised  whenever,  upon  principles  of  uni-  f^/^ch.  2^ 
versal  justice,  the  interference  of  a  Court  of  Judicature  is  a.   Coop,  tntov 
necessary  to  prevent  a  wrong,  and  the  positive  law  is  silent.(a)  p|.    j^^ol 


The  familiar  case  of  a  judsinent  and  execution  creditor,     ^  ^ ,  ^   ^, 

•^      ®  '      (a)  1  FonbL 

seeking  the  aid  of  a  Court  of  Equity  to  charge  choses  in  ac-  11. 
tion,  that  had  been  lEraudulently  assigned,  and  could  not  be 
levied  on  by  execution  at  law,  is  in  point  to  show  the  pow* 
er  and  practice  of  that  Court,  in  enforcing  judgments  at  law ; 
and  the  case  of  EgdeU  v.  Heywood{h)  is  very  much  in  point,  (6)  3  Atk. 
to  show  that  when  the  remedy  at  law  is  obstructed,  in  con- 
sequence of  technical  difficulties,  equity  will  interpose  to 
give  effect  to  a  judgment  at  law,  and  on  the  express  ground 
that  the  ordinary  remedies  there  cannot  be  had*    Thus,  a 
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4enor  of  the  will,  that  the  testator  considered  him  in  the  new  yorK| 
light  of  a  mere  trustee  of  his  whole  property,  his  debt  was    May,  1834. 
clearly  held  not  to  be  discharged."    This  case  was  directly       Manrin 
opposed  to  Toller's  rule,  and  he  was  bound  to  get  rid  of  it ;       stm^ 
and  if  he  cannot  do  this,  it  must  overthrow  the  rule.    Now 
he  has  assigned  a  ground  of  distinction,  which  none  of  the 
able  counsel  in  the  case  thought  of;  which  the  Master  of  the 
Rolls  does  not  recognize,  or  even  allude  to,  and  which  is 
really  unfounded  in  fact.    Upon  examining  the  case  it  will  i 

be  seen,  that  Usher  had  many  and  various  duties  to  perform, 
as  executor,  such  as  payment  of  money  and  interest  to  two 
persons,  for  long  periods.  Toller  also  quotes  the  case  of 
J*\)x  V.  Fax,  with  a  <'  so  where,"  &c.,  as  if  that  was  a  case 
of  au  executor  being  a  mere  trustee ;  whereas  that  case  can* 
not  possibly  be  reconciled  with  this  rule,  nor  explained  upon 
any  of  the  exceptions  which  he  has  stated ;  aud  it  is  utterly 
at  war  with  Hargrave's  idea  of  a  specific  bequest  to  pay  the 
debt  Toller  also  cites  the  case  of  Carey  v.  Croodinge,{ff)  (g)BBi.Cb» 
as  an  exception  to  his  rule,  and  puts  it  upon  the  groimd  of  "^ 
legacies  having  been  given  to  the  executors,  as  a  sufficient 
indication  that  the  testator  did  not  mean  to  release  the  debt. 
Now,  although  it  is  true  legacies  were  given  in  that  case,  yet 
that  does  not  appear  to  have  occurred  to  the  counsel  for  the 
defendants,  as  being  worthy  of  their  notice,  and  the  Chan-' 
cellor.  Lord  Thurlow,  gives  no  such  reason,  but  says  ex- 
pressly, that  the  appointuig  of  a  debtor  executor  wtis  no 
more  than  parting  with  the  action,  which  he  thought  had 
been  a  settled  point ;  and,  therefore,  declared  the  debt  of  the 
executor  a  trust  for  the  next  of  kin.  What  right  has  an  ele- 
mentary writer  to  assign  a  reason  for  a  decision  which  the 
Court  not  only  did  not  give,  but  which  would  make  the  de- 
cision proceed  upon  a  ground  so  different  from  that  given  by 
the  C^urt,  as  in  effect  to  contradict  it  ?  We  rely  much  up> 
on  this  case,  and  upon  the  reason  assigned  by  the  Chancel- 
lor, and  we  consider  it  conclusive  until  it  is  shown  to  be 
overruled. 

The  last  clause  of  the  will  disposes  of  <'all  sums  of  mo- 
ney, bonds  or  judgments,  lands,  goods  or  chattels,  not  be- 
fore bequeathed  or  devised,  to  the  two  sons  of  the  testator." 
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'  It  grows  out  of  a  set  of  familiar  principles.    1.  The  heir  newyork, 
cannot  be  disinherited  by  implication.    2.  The  real  estate    ^^y»  ^^^ 
is  not  liable  for  the  payment  of  the  ancestors'  debts,  (except       M&rvin 
in  cases  of  liens,)  unless  expressly  charged  with  them ;  but       stone. 
4ebts  and  legacies  must  be  paid  out  of  the  personal  proper- 
ty.    3.  The  will  of  the  owner  of  property  is  to  be  carried 
into  effect,  when  not  contrary  to  law« 

When  a  man  dies,  justice  requires,  in  the  first  place,  that 
his  debts  should  be  paid.  If  he  has  given  a  legacy  in  his 
will,  he  of  course  intends  that  the  legatee  should  have  it,  and 
after  the  payment  of  debts,  the  claim  for  the  legacy  must 
be  satisfied.  If,  however,  he  makes  no  provision  for  the 
payment  of  the  debts  or  legacies  out  (A  his  real  estate,  the 
common  law  of  England  presumes  that  the  legacies  were 
given  under  an  idea  that  tho  personal  estate  was  sufficient 
for  all  purposes.  If  it  turns  out  otherwise,  the  legacies  must 
abate,  because  they  were  given  under  a  mistake ;  and  it  was 
not  the  will  of  the  testator  that  the  legatees  should  have 
them  at  all  events^  but  only  in  case  the  personal  estate  was 
large  enough  to  pay  debts  and  legacies  too.  If  the  testator 
charges  his  debts  on  his  lands^  then  the  perfcNrmance  of  his 
will  does  not  depend  solely  on  his  personal  estate^  and 
Equity  very  properly  marshals  assets  in  favor  o!  I^;atees, 
But  in  this  state  the  law  itself  subjects  the  real  estate  of  the 
testator  to  the  payment  of  his  debts ;  and  if,  in  England, 
Equity  will  marshal  assets,  whenever  the  real  estate  is  so 
subjected,  why  not  do  it  here  ?  What  difference  in  principle 
does  it  make,  whether  it  is  so  subjected  by  the  act  of  the  par- 
ty, in  a  particular  cascj  or  by  the  act  of  the  law  which  ap- 
plies to  all  cases  7 

But,  says  the  counsel,  this  is  all  immaterial )  for,  admit- 
ting there  are  sufficient  assets  to  pay  alt  debts,  still  this  judg- 
ment is  as  much  assets  for  the  next  of  kin,  as  for  creditorSf 
and  should  be  distributed  among  them.  For  this  he  relies 
on  the  case  of  Fox  v.  Fox.{i)  That  case,  upon  an  examinr  w  I  Atk. 
tition,  will  be  found  to  have  proceeded  upon  its  peculiar  cir- 
cumstances; and  to  show  that  the  case  itself  is  not  consi- 
dered, in  England,  as  furnishing  the  general  rule,  but  rather 
as  an  exception  to  the  general  rule,  it  is  necessary  only  to 
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templated  by  that,  language  of  the  te6tator<     But  0ii]ipo0e  it  tfEw  ToHiti 
had  been ;  was  it  a  jtidgment  so  due  and  unpaid  that  the    May,  18^4, 
executors  had  a  right  to  assign  U,  when  the  will  directed       Manrm 
them  to  divide  it  between  the  two  sons?  gio^^ 

But  if  it  is  assets,  as  contended  by  the  defendant,  still,  we 
repeat)  the  judgment  debt^  €ts  such^  is  considered  as  paid,  and 
the  amount  in  the  hands  of  the  executor,  in  his  capacity 
<{f  sxBcuter. 

But  to  this  it  is  objected,  that  it  would^  in  some  cases^ 
drive  the  creditors  of  a  testator  to  tely  on  the  personal  sedh 
rity  of  an  executor,  who  might  be  insolvent  This  objec- 
tion might  be  made  to  the  general  power  of  an  executor^  in 
Ordinary  cases.  He  has  always  the  power  to  discharge  a 
judgment  obtained  by  the  testator.  He^  by  this,  however^ 
may  make  himself  liable  for  a  devastavit*  So  where  th€f 
judgment  is  against  himself,  if  he  does  not  pay  it,  he  is  liabld 
for  a  devastavit,  and  the  same  remedy  exists  against  hint 
in  the  one  case  as  in  the  other.  The  doctrine  as  to  the 
light  to  securities  by  a  cestuy  que  trust,  is  inapplicable  to 
the  case  of  executors,  and  furnishes  no  limitation  of  theiif 
powers. 

It  seems  to  be  admitted,  on  the  other  side^  by  the  remark!^ 
on  Errington  v*  Evans ^[j )  and  other  remarks  in  the  course  (j)  Diok.  4i& 
Of  the  argument^  that  the  debt  is  ettinguiskedatlaw  ;  but 
the  counsel  contend,  that  it  is  not  extinguished  in  Equity. 
Here  it  must  be  remembered  that  the  question  is  a  Question 
at  law,  and  must,  therefore^  be  decided  by  the  rules  of  lawj 
tad  not  by  any  different  rules  of  Equity. 

But  how  could  the  claim  be  enforced  in  equity  1  Not  Bi 
a  judgment.  The  cases  where  Courts  of  Equity  interfere  Xa 
assist  a  judgment  or  execution,  are  cases  where  the  patty 
has  a  right  to  an  execution  on  the  judgment,  tie  is  thed 
helped  by  the  intervention  of  a  Court  of  Equity  io  i^ach 
property  which  he  could  not  otherwise  reach  ;  but  the  Court 
will  not  give  him  a  right  to  issue  execution  on  an  extin- 
guished judgment)  for  the  sake  of  helping  him  to  take  a  par- 
ticular species  of  property,  or  otherwise^  when  he  has  no 
right  to  take  any  kind  of  property  by  sUch  process^ 
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L  Thai  if  the  judgment  assigned  was  satisfied  or  extinguish-  new  tors, 
ed  by  operuiian  of  law^  it  was  as  much  abreach  of  the  cov-    May,  laai. 
enant  as  though  it  had  been  paid  in  money  or  discharged  by       Manria 
a  release ;  jEbr  if  it  was  satisfied,  in  judgment  of  law,  neither       stoot. 
the  sum  of  $698,  nor  any  other  sum,  was  due  upon  it :  8. 
That  the  covenant  implies  that  the  sum  due  and  unpaid  is 
due  to  the  covefiantors  at  the  time  of  the  assignment :    3. 
That  it  was  due  to  them  as  the  representatives  of  Caleb 
Hopkins,  the  plaintiff  in  the  judgment :  and  4.  That  it  was 
due  upon  the  judgment 

2l  The  breach  of  the  covenant  is  said  to  be  the  necessary 
fissult  of  the  judgment  creditor's  appointing  the  judgment 
debtor  one  of  his  executors,  and  his  acceptance  of  the 
trust 

It  is  undoubtedly  true,  as  a  general  rule,  that  if  a  credi-^ 
tor  appoint  his  debtor  his  executor,  or  one  of  his  executors, 
and  he  do  not  renounce  the  tnist,  such  appointment  shall 
operate  as  a  release  or  extinguishment  of  the  debt,  or  the 
action  for  it,  upon  the  ground  that  such  must  have  been  the 
intention  of  the  testator ;  because,  by  making  the  debtor  an 
executor,  he  voluntarily  destroys  the  only  remedy  or  means 
by  which  the  debt  can  be  collected.  The  rule  is  universal, 
that  when  the  remedy  is  suspended  by  the  act  of  the  party 
entitled  to  it,  it  is  destroyed  forever.  The  consequence  is 
the  same,  if  the  debtor  is  a  co-executor  with  others ;  for  one 
executor  cannot  sue  another.  (Thomas  v.  TTiompsonj  8 
John.  Rep.  471.  Toll.  L.  Ex.  272,  Lond.  ed.  1800,  ch.  4, 
8.  9.  8  Rep.  136.  Bac.  Abr,  Executors,  &c.,  (A)  10.  2 
Bl.  Ck)m.  512.  Plowd.  184  Wankford  v.  Wankfordj  I 
Salk.  299.  11  Mass.  Rep.  259.  12  id.  201.  Off.  E^.  31, 
32.) 

But  there  is  one  qualification  as  universal  as  the  rule  it* 
self;  that  where  the  testator  does  not  leave  funds  sufficient 
for  the  payment  of  his  debts,  the  debts  due  from  the  exe- 
cutor shall  not  be  discharged ;  because  the  testator  shall  not 
be  permitted,  by  a  voluntary  reteasCf  to  defraud  his  credi- 
tors of  their  just  claims.  In  such  a  case,  therefore,  the 
debt  due  from  the  executor,  shall  be  considered  assets  ia 
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jiBv  YOKK,  his  handB,  for  ibe  payment  of  (he  dabtnof  the  testmta. 

Umj,  laa*.    coasideriDg  it  assets,  (he  difficulty  is  avoided  as  lo  the  mc 

MuTiq       ofenfinciDg  paymeot.     It  cannot  be  assets  in  the  haudi 

fJ!^        the  executor,  until  it  ceases  to  be  a  debt  due  to  them, 

has,  either  in  fad,  or  tHJudgmmtt  of  law,  been  paid  to, 

receiTad  by  Ihem.     Choata  in  action,  or  debtm  due  ti 

ieatator  uponjud^tneiU,  statute  or  specialty,  are  not  aj 

tUl  actual  recorery  and  recnpL    (6  Sep.  5S.    Natl  v. 

WR,  1  Tftntr.  94.    Com.  Dig,  assets,  (D).     Bac.  Abr.  E 

utors  ii,  Administrators,  (H)  2.     Toll.  L.  Ex.  272.     1  ; 

kie,  32.    2  Vem.  390.)    If  an  executor  release  a  debt 

to  the  testator,  in  judgment  of  lav,  he  shall  be  coosid 

u  having  received  it,  and  it  shall  be  assets  ia  his  b< 

(Cocke  v.  Jennor,  Hob.  66.     Cro.  Eliz.  43.) 

If,  then,  there  be  a  deficiency  of  assets,  in  this  case, 
of  coDSpquenee,  the  debt  due  from  the  executor  beronu 
sets,  in  judgment  of  law,  is  ceases  to  be  an  outstanding  i 
and  becomes  money  in  the  hands  of  (he  executor, 
judgment  against  Elliott,  therefore,  was  paid  and  disc] 
ed ;  and  the  covenant  of  the  defendant,  that  the  sui 
$698  was  due  and  and  unpaid,  was  broken. 

The  opinion  of  Holt,  Ch.  J.  in  Wankfordv.  Wantj 
(I  iSalk.  306,)  is  explicit  upon  this  point.  He  says,  **  \ 
the  obligee  makes  the  obligor  liifl  executor,  though  it 
dischargs  of  the  aetian  yef  the  debt  is  assets ;  and 
making  him  executor,  does  not  amount  to  a  legacy,  be 
^ymetU  and  a  release.  If  A.  be  bound  to  B.  in  a  bom 
£100,  and  lh«iR  make  A.  his  executor,  A.  has  actuaUi 
eeived  to  much  money,  and  is  answerable  for  it.  And  i 
do  not  administer  so  much,  it  is  a  devastavit. 

This  subject  is  very  ably  and  perspicuously  treated 
Mr.  Justice  Jackson,  in  Stevens  v.  Qaylord,  ( 1 1  Mass.  j 
869.)  In  page  269,  upon  this  particular  point,  he  : 
''  as  sooQ  as  the  debtor  is  appointed  administrator,  (i 
acknowledge  the  debt,)  he  has  actually  received  so  n 
money,  and  is  answerable  for  it.  This  is  the  result  ^ 
nq)ect  to  an  executor ;  ond  the  same  reason  applies  tc 
•dmioUtrator,  as  the  same  hand  is  to  receive  and  pay. 
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there  is  no  ceremony  to  be  perfonned  in  paying  the  debt,  newtork^ 
and  no  mode  of  doing  it,  but  by  considering  the  money  to    ^^^'  ^^^ 
be  now  in  the  hands  of  the  party  in  his  character  of  admin-      Marvin 
istrat<Nr."    The  sureties  in  the  administration  bond  wero^       i^!^ 
accordingly,  held  liable  for  the  amount,  as  though  it  had 
been  actually  received.    So  also,  in  Winship  ▼.  Bassy  (IB 
Mass.  Rep.  199,)  it  was  held  that  ttie  sureties  of  an  execu- 
tor, who  was  a  debtee  to  the  testator,  at  the  time  of  his  ap^ 
pointment,  were  responsible  for  the  debt,  upon  the  princi« 
pie,  that  it  must  be  considered  as  having  been  actually  re* 
ceived  by  the  executor. 

But  it  is  contended  by  the  defendant,  that,  even  admitting 
there  are  assets  suificient  for  the  payment  of  the  debts  of 
the  testator,  the  result  is  still  the  same ;  for  a  debt  due  from 
an  executor,  to  the  estate  of  his  testator  is  assets  for  the 
next  of  kin^  as  well  as  for  creditors ;  and  they  are  entitled 
to,  and  can  obtain  the  fruits  of  it  in  Equity,  if  not  at  law. 
The  general  rule,  I  apprehend,  to  be  otherwise.    The  ap- 
pointment by  a  testator  of  his  debtor  as  executor,  is  consid- 
ered in  ttie  nature  ci  a  specific  bequest  to  him  of  the  debt| 
not  to  be  paid  imless  there  are  sufficient  assets  to  pay  tfie 
debts.    But  if  there  are,  then  to  take  preference  of  the  gene- 
ral legacies.    This  is  the  general  doctrine  as  laid  down  by 
Toller,  274,  (London  ed.  of  1800,)  in  support  of  which  he 
cites   2  Blackstone's  Commentary,  612,  and  Hargrave^ 
note   on  Co.   Litt  264,  b,  note  (1.)    It  was  said  by  the 
counsel  for  the  defendants,  that  these  authorities  did  not 
support  the  doctrine  for  which  they  were  cited ;  that  al- 
though Blackstone  does  state  such  to  be  the  rule,  yet  no 
such  doctrine  is  to  be  found  in  the  case  to  which  he  refers 
as  his  authority ;  (the  case  of  Wanlrford  v.  Wankford^  X 
Salk.  303.)    Now  upon  an  examination  of  that  case,  it  will 
be  found  that  Mr.  Justice  Powell,  in  his  opinion,  does  state . 
the  doctrine,  in  terms,  as  laid  down  by  Blackstone  and  Tol- 
ler.   After  remarking,  that  the  extinguishment  of  the  debt 
in  such  cases  takes  place,  not  by  way  of  rdease,  but  as  a 
legacy  or  gift  by  the  will,  and  where  that  specific  debt,  or 
any  part  of  it,  is  expressly  devised  by  the  will  to  pay  a  lega-i 


Ji 


810  C48ES  IN  THE  SDFREHB  OOUBT 

mew  YORK,  cy,  it  will  be  assets  to  pay  such  legacy,  because  the  tei 

May,  1824.    ^ j  ^^  intend  to  extinguish  the  debt ;  he  says, "  But  \ 

Marrin       there  is  no  such  special  devise^  the  debt  shall  be  exting 

iSt^       ed,  notwithstanding  any  other  legacies^    That  is,  tl 

pointment  of  his  debtor  an  executor  \b  prima  facie^  evi 

of  the  testator's  intention  to  give  him  the  debt  by  way  o\ 

cy ;  and  where  that  presumption  is  not  repelled  by  som 

visions  of  the  will,  inconsistent  with  such  intention,  U 

tinguishment  shall  take  effect,  although  there  may  Dd 

sets  to  pay  the  other  legacies.    The  note  of  Hargrave. 

sustains  the  doctrine  of  Toller.    "  Still,  however,  (he 

when  the  creditor  makes  the  debtor  his  executor,  it  is 

considered  but  as  a  spedfie  bequest  or  legacy^  devi 

the  debtor  to  pay  the  debt ;  and,  therefooe,  like  other  I^ 

it  is  not  to  be  paid  or  retained  till  the  other  debts  are  satis 

i  Now,  if  it  is  to  be  considered  as  a  specific  bequest^  i 

is  entitled  to  priority  of  satisfaction  over  the  gener€d 
ties.    For  in  case  of  a  deficiency  of  assets,  to  pay  the 
^  all  the  general  legacies  must  abate  proportionably.    ] 

]c  specific  legacy  is  not  to  abate  at  all,  unless  there  be  nc 

Ij  ficient  without  it    (2  Bl.  Com.  513.) 

'^  Whenever,  from  the  whole  will,  it  appears,  that  it  wi 

^.  the  intention  of  the  testator  to  discharge  the  debt,  by 

ing  his  debtor  his  executor,  then  the  executor  shall  be 
tee  to  the  amount  of  the  debt /or  the  legatees  or  next  oj 
(Toll.  L.  Ev.  274 ;  Carey  v,  Goodinge,  3  Br.  Oi.  Cas. 
Cas.  Temp.  Talb.  340.)  Now  no  such  intention  ap 
from  the  provisions  of  this  will.  It  is  not  to  be  ini 
from  that  part  which  directs,  that  all  sums  of  money,  1 
or  judgments,  that  may  be  in  the  hands  of  his  exeet 
shall  be  divided  between,  his  two  sons  ;  because  a  judg 
against  one  of  his  executors  never  could  be  in  the  ban 
his  executors,  as  a  judgment 

But  admitting  that  die  judgment  is  assets  for  the  ne 
kin ;  if  it  is  assets,  it  ceases  to  be  a  judgment,  and,  in 
templation  of  law,  has  become  money  in  the  hands  o 
executor.    Nothing,  therefore,  can  be  due  and  unpaid 
it ;  nor  can  it  be  assigned. 

Judgment  for  the  {dainti 


1 

.''» 


.J 


*   J«ia-^ 


'  OF  THE  STATE  OF  NEW  YORK.  811 

NEW  YORK, 
May,  1834. 

Paddock 

▼. 

Paddock  against  SalIsbu&it.  SaiMbury. 

Slander  by  Paddock  against  Salisbury;  for  that  the  in  alaader, 
defendant  had  charged  the  plaintiff  with  arson,  (setting  forth  ^uit^*'^ 
the  words,)  also  for  charging  the  plaintiff  with  being  a  thief^  Wony,     crU 

,  ,.  ,  dence    ef    bni 

and  stealing  apples.  ^nmi    dm- 

Plea,  the  general  issue.  SSe*  "to 

The  case  was  tried  at  the  Oneida  Circuit,  November  23d,  mitigatMB    ef 

1QQ1  damagw  tuMMT 

^o^A«  the       geaaral 

One  Sabin  testified  that  he  had  heard  the  defendant  ■■*<^, 
charge  the  plaintiff  with  arson  as  set  forth  in  the  declard^  h    Memi,  if 
tion ;  but  this  witness  was  discredited  by  showing  that  he  i'JJ^J*^^ 
had  deliberately  denied,  in  conversation,  what  he  now     In  dander, 

«wore  to.  SJT"!!^ 

A.  Smith  swore  that  the  defendant  admitted  to  him  that  ftv  a  Ubei  and 
he  had  charged  the  plaintiff  with  stealing  apples ;  but  on  Tindktire  in 
explanation,  both  the  witness  and  the  defendant  concluded,  |J^  **^J2i 
that  imder  the  circumstances,  it  was  a  mere  civil  trespass,  wfll    not    te 

G.  White  testified,  that  the  defendant  charged  the  plain-  {J^S!ii^*Si 
tiff  with  arson  as  set  forth  in  the  declaration  ;  but  left  it  in  ▼«rd>et  ie  «^ 
doubt  whether  the  words  Were  spoken  before  or  after  the  wwight  ef 
suit  was  brought,  which  was  the  first  of  May  term,  1821.      ^""^ 

S.  Salisbury  testified,  that  he  heard  the  defendant  chargie 
the  plaintiff  with  hooking  apples ;  that  the  term  hooking 
meant  stealing,  and  was  so  understood ;  and  that  the  defen- 
dant did  not  explain  whether  the  apples  were  taken  (torsi 
the  trees  or  not 

The  defendant's  coimsel  then  proposed  to  inquire  info  the 
plaintiff's  general  character  as  a  virtuous,  honest  man,  ot 
otherwise,  to  which  the  cotmsel  for  the  plaintiff  objected  \ 
but  the  objection  was  overruled  by  the  Judge  ^  and  witnes- 
ses were  examined  to  the  point  of  the  plaintiff's  good  and 
bad  character  by  both  parties.  Vito  witnesses  for  the  de^ 
fendant  then  testified  that  the  plaintiff 's  character  was  not 
so  good  as  that  of  people  in  general ;  a  sixth  that  he  coulcf 
say  nothing  against  it ;  a  seventh,  that  he  had  been  acquiainf- 
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Paddock 

V. 


NEW  YORK,  ed  with  him  20  years,  and  lived  within  3  miles  of  h; 
May,  1834.  could  not  testify  that  his  character  was  good  or  bad 
a  certain  house  was  burnt ;  that  he  had  heard  niU( 
since  the  burning,  and  many  thought  it  was  8omo 
Paddock  family ;  and  another  witness  testified  that  h 
acter  was  good,  though  not  much  spoken  of  before  th 
was  burnt.  Three  witnesses  testified  that  his  cbarac 
for  years  been  bad.  For  the  plaintiff^  four  witness 
ficd  to  his  uniform  good  character,  in  addition  tc 
and  Salisbury. 

The  jury  found  a  verdict  fof  the  defeudant 

J.  lAfnch^  now  moved  for  a  new  trial,  1.  because 
diet  was  against  the  weight  of  evidence ;  2.  beca 
evidence  of  the  plaintiff's  general  character  was  in; 
ble. 

As  to  the  first  point,  he  said  it  was  sufficient,  if  t 
stance  of  the  words  set  forth  in  the  declaration  'was 
They  need  not  be  shown  literal  ly.(a) 

To  the  second  point,  he  cited  Lamed  v.  Buffing\ 


If iUer»  8  John. 
Hep.  74  3BL 
Reik  961. 

feap.  546. 

{t^    S     BL 
Com.  375* 

(J)  Dexter 
Y.  Tmhert  13 
John.  340. 


(e)  Petty  Y. 
Waigkt,  1 
finlatr.  173,  & 
rid.  Thompmm 
Y.  Bernwrdf  1 
Canpib.  Rop. 
48. 

(/)  Jaroie 
Y.  HathttoAy, 
3  John.  Rep. 
180.  Feeterr. 
WkippU,  8  id. 
369.  Hurtin 
▼.  Hapkitu,  9 
id.  36. 

Or)  Hyatt  r. 
y^ood,  3  id. 
839. 


S.  Beardsley  ^  H,  /?.  Siorrs,  contra.  The  jury 
upon  the  credibility  of  the  witnesses  ;  and  their  fir 
conclusive.(c)  They  were  also  entitled  to  pass  u] 
sense  of  the  words,((f )  and  whether  the  conversatioi 
to  by  White  was  before  or  after  the  commencemen 
suit.  The  only  words  which  can  be  considered  as 
are  the  hooking  apples,  mentioned  by  Salisbury ;  a 
is  not  slander.  To  say  of  a  man  <'  he  has  stolen  m\ 
out  of  my  orchard,"  is  not  so.(c) 

But  it  is  a  sufficient  answer  to  this  ground  of  app 
that  the  action  is  for  a  tort ;  and  the  verdict  will  no 
turbed  because  it  is  against  the  weight  of  evidence.( 

It  is,  perhaps,  immaterial  whether  general  charac 
admissible  or  not.  The  jury  found  for  the  defendan 
ground  that  they  disbelieved  the  plaintiff's  evidenc 
it  is  plain  that  the  plaintiff  cannot,  at  any  rate  if  th 
be  sent  back,  recover  more  than  nominal  damages 
alone  would  be  a  sufficient  argument  against  a  new 

But  the  case  was  probably  made  with  a  view  to  9 
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question  Whedier  the  evidence  of  the  plaintiff's  general  chelr-  new  Toax, 

acter  is  admissible  under  the  general  issue.    This  point  was  May,  leai. 

Iraised  several  years  ago^  and  the  then  Supreme  Court  vtere  Paddock 

equally  dividedj(A)  though  we  understand  that  the  practice  Salivary. 
at  nisi  prius  has  been  to  admit  the  evidence.      In  Spring- 

Mtein  v«  Fieldjii}  it  was  iteceived,  and  Spencer,  Justice,  said  Tracy,  i  id.46 

he  had  fully  considered  the  question,  and  had  no  doubt  ^  p'sj^il^as! 
about  it,  though  for  particular  reasons^  he  gave  no'bpinicm 
in  Foot  V*  Tracy  ^ 

[WooDWOATH  J.  1  belieVe  this  has  been  the  ilnifoml 
practice  for  a  great  number  of  years.] 

To  show  that  it  is  admissible  upon  precedent,  the  counsel 
cited  the  following  authorities :  Peak.  Ev*  App.  92.  1 
Phil.  Ev.  140.    Earl  of  Leicester  v.  Walter^  (3  Campb. 

Rep.  251.)    --^  V.  Moor,  (I  M.  &  S.  284.)    Tjorned  v* 

Buffington,  (3  Mass.  itep.  546.)  Branson  v.  Lynde,  (I 
Root,  354.)  Seymour  v.  Merrills,  (id.  459.)  King  v.  Wa^ 
ring  et  ux,  (5  Esp.  N.  P.  Rep.  13.) 

So  of  several  other  actions,  which  involve  character  t  In 
adultery.  {Elsam  v.  Faucett,  2  Esp.  N.  P.  Itep.  662i 
BuU.  N.  P.  27,  2%.  1  Phil.  Ev.  139.  Bromley  r.Wallacei 
4  Esp.  N.  P.  Rep.  237.)  In  an  action  for  seduction;  {Bam^ 
field  V.  Masseyy  I  Campb.  Rep.  460.  Dddd  v.  Norris,  3 
Campb.  Rep.  519.  BoyniOn  v.  Kellogg,  3  Mass.  Rep.  189.) 
In  an  action  for  a  malicious  prosecution.  {Rddriguez  Vi 
Tadmire,  2  Esp.  N.  P.  Rep.  721.)  Breach  of  marriage  pro* 
mise.    {Johnson  v.  Calkins,  1  John.  Cas.  116;) 

They  also  cited  Finnerty  v.  Tipper,  (2  Campb.  Rep.  72.) 

Curia  per  Sutherland  J.  Evidence  of  the  plaintifi'tf 
general  character  was  properly  admitted  by  the  Judge; 
The  plea  was  the  general  issue^  merely,  without  any  at-» 
tempt  to  justify.  In  such  cases,  it  is  admissible  for  the  de-^ 
fendant  to  prove  many  drtnimstances  in  mitigation  of  dam- 
ages, and,  aihong  dthers,  the  bad  dhantcter  of  the  plaintiff/ 
In  Foot  V.  Tracy,  (1  John.  Rep.  46,)  the  Court  were  equally 
divided  upon  this  point,  Kent,  Ch.  J.  and  T^honipsan^  J.  being 
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9SW  YORK,  of  opihioQ  that  the  evidence  was  admissible,  aixd  Lit 
May,  1824.    ^^  ^^^  Tompkios,  Js.  that  it  was  not 

The  opinions  of  the  former  seem  to  me  to  be  supp 
by  the  better  reason,  and  they  certainly  are  in  accorc 
with  the  late  English  and  American  authorities.  Th 
the  Earl  of  Leicester  v.  WdUer^  (2  Campb.  Rep.  251,)  \ 
was  an  action  for  a  hbel,  the  defendant  was  permiti 
show  ifi  mitigation  of  damages,  that  before,  and  at  the 
of  publication,  the  plaintiff  was  generally  mispected 
guilty  of  the  crime  imputed  to  him  ;  and  that  on  th; 
count  his  relations  and  friends  had  ceased  to  associate 
him.  Ch.  J.  Mansfield  said  the  rule  was  so  settled, 
same  doctrine  was  held  by  Eyre,  Ch.  J.  in  Knohell  v.  F 
(Peak.  Ev.  App.  92,  3d  ed.)  So  in  King  v.  Warring  < 
(6  Esp.  Rep.  14.)  Lord  Alvanley  says,  "  that  when 
words  charge  the  party  with  a  crime  or  conduct  injurio 
his  reputation,  evidence  of  antecedently  good  characi 
admissible  ;  general  character  is.  in  some  respects,  j: 
issue."    The  case  of  the  Earl  of  Leicester  v.  WcUtet 

sanctioned  by  the  King's  Bench  in v.  Moor^  (1 

8.285.)    Lord  Ellen  borough  says,  "certainly  a  perse 

disparaged  fame  is  not  entitled  to  the  same  measure  of 

ages  with  one  whose  character  is  unblemished  ;    and 

competent  to  show  that  by  evidence."  In  Lamed  v.  JB?/^ 

ton,  (3  Mass.  Rep.  546,)  the  same  principle  was  recogr 

though  the  evidence  decided  to  be  admissible  there  re 

to  the  rank  and  condition,  and  not  the  character  of  the  ] 

tiff.    In  Walcott  v.  Hall,  (6  Mass.  Rep.  514,)  Ch.  J.  Pa 

admits  the  rule  to  be,  that  evidence  of  the  plaintiff's  g 

al  character  may  be  given  in  mitigation  of  damages. 

evidence  was  rejected  in  that  case  on  the  ground  that  j 

not  relate  to  his  general  character  but  went  to  prove  th 

istence  of  particular  reports  injurious  to  him.     It  was 

missible,  in  that  case,  also,  because  the  defendant  ba( 

in  a  plea  of  justification. 

In  Rodriguez  v.  Tadmire,  (2  Esp.  Rep.  721,)  the  d 
dant  was  permitted  to  give  evidence  of  the  general  bad 
acter  of  the  plaintiff  in  an  action  for  a  malicious  proseci 
So  also  in  actions  for  criminal  conversation,  and  breac 
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promise  of  marriage,  the  general  character  of  the  wife,  in  the  new  YORit> 
one  caw,  and  the  plaintiff  in  the  other,  as  to  chastity,  may  be    ^*y»  ^884. 
given  in  evidence  in  mitigation  of  damages.    (1  John.  Gas.      Murphy 
116,  Bull  N.  P.  27,  296,  1  I>ha.  Ev.  139.)    That  the  char-    xh*  piopl% 
acter  of  the  party  in  actions  of  this  x^atuie  should  be  taken 
into  consideration  in  estimating  his  damages,  all  must  ad^ 
mit ;  and  since  the  want  of  character  cannot  be  pleaded 
specially,  it  must  be  admitted  under  the  general  issue.    Nor 
is  there,  as  Ch.  J.  Kent  observes,  any  general  principle  of 
law  violated  by  it.    Every  man  is  supposed  capable  of 
sustaining  his  general  character,  though  no  man  is  preso* 
med  to  be  capable  of  repelling  a  specific  charge  without 
notice. 

As  to  the  verdict  of  the  jury,  we  cannot  disturb  it  (Dex^ 
ter  V.  Taber,  12  John.  239.)  There  was  no  misdirection  of 
the  Judge,  or  any  rule  of  law  violated  ;  and  the  general- 
rule  is  undoubtedly,  as  stated  by  Mr.  Justice  Spencer,  in 
Jarvis  v.  HcUheway^  (3  John.  Rep.  180,)  that  in  penal  ac- 
tions, and  in  actions  for  a  libel  or  defamation,  and  other  ao** 
tipns,  vindictive  in  their  nature,  unless  some  rule  of  law 
be  violated  in  the  admission  or  rejection  of  evidence,  or  in 
the  exposition  of  the  law  to  the  jury,  the  Court  will  not  give 
a  second  chance  of  success.  ( I  Burr.  Rep.  24.  2  Salk.  644.) 

Motion  denied. 


Murphy  against  The  People, 

Certiorari  to  a  Court  of  Special  Sessions  of  Ots^o  The4thiec« 
county.  The  return  stated  (among  other  things)  that  on  ^"jw^*"®  fhl 
the  27  July,  1823,  Murphy  was  brought  before  Ariel  Thay-  powew      and 

,  /»i'w^  f  r-x  dutW*    of    jus* 

er,  one  of  the  Justices  of  the  Peace  of  Otsego  county,  on  a  ticM  of  the 
chaYge  of  petit  larceny ;  and,  upon  his  examination  and  the  ^^^J^^  ^^  ^^ 
testimony  of  the  prosecutor,  was  committed  to  jail  for  want  creating  a  spe- 
of  bail  to  appear  at  the  next  Court  of  General  Sessions.         ^^^    ^^^    ^l 

p«tit     larceny 
without  a  joxy, 
m  not  contrary  to  any  provinon  in  the  conatitation  of  the  United  Statea  or  of  thia  atata. 
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On  the  29th  day  of  July,  and  more  than  48  hour 
the  commitment,  the  Justice  certified  the  cause  the 
£lisha  Foote  and  David  Lent,  Esquires,  Justices 
same  county,  and  required  them  to  associate  with  I 
the  trial  of  Murphy,  according  to  the  provisions  of  t 
(2R.L.  607,8.)  The  Justices  convened  accordingl 
Murphy  was  brought  before  them,  and  charged  wiUi 
ing  a  silver  watch.  Ue  pleaded  not  guilty  ;  and  the 
proceeded  to  his  trial  and  conviction. 

This  cause  was  submitted  to  the  Court  on  written 
ments,  in  October  term,  1823,  upon  several  points, 
which  was,  that  the  law  constituting  the  Court  belo 
purporting  to  give  it  jurisdiction  in  cases  of  petit  l 
was  unconstitutional. 

The  case  being  before  the  Court,  in  February  ter 
the  following  remarks  were  made  in  relation  to  that  p 

Savage,  Ch.  J.    Proceedings  of  the  Courts  of 
Sessions  have  frequently  been  brought  before  this 
but  their  constitutionality  has  not  been  questioned 
knowledge. 

Those  parts  of  the  constitution  of  this  state  whicl 
to  this  subject,  are  the  following :  Art.  7,  sec,  2. 
trial  by  jurj/^  in  all  cases  in  which  it  has  beeti  hei 
iisedy  shall  remain  inviolate  forever!^  Sec.  7.  "  Nc 
shall  be  held  to  answer  for  a  capital,  or  otherwise  ii 
crime  (except  in  cases  of  impeachment,  fuid  in  case 
militia  when  in  actual  service  ;  and  Uie  land  an( 
forces  in  time  of  war,  or  which  this  state  may  keep  i 
consent  of  Congress  in  time  of  peace,  and  in  cases  i 
larceny  under  the  regulation  of  the  legislature)  lu 
presentment  or  indictment  of  a  grand  jury," 

So  far,  therefore,  as  the  question  depends  on  the 
constitution  of  this  state,  the^e  cannot  be  a  dpubt  a 
The  Cqurt  of  Special  Sessions  w^s  unquestionably  i 
to  be  preserved. 

The  old  coastitution  adopted  in  1777,  contains  tb 
visions :  Art.  36. — "  Such  parts  of  theconunon  law 
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land,  and  of  the  statute  law  of  England  and  Great  Britain,  new  york^ 
and  of  the  acts  of  the  legislature  of  the  colony  of  New    M^y>  ^^^^ 
York,  as  together  did  form  the  law  of  the  said  colony  on  the      Mmpfay 
19th  day  of  April,  A.  D.  1775,  shall  be  and  continue  the    tii^  p^apii 
law  of  this  state,  sul^t,  d&c''    Art  41-^''  Trial  by  jury, 
in  all  cases  in  which  it  hath  heretofore  been  used  in  the  cop 
lony  of  New  York,  shall  be  established  and  remain  inviolate 
forever.'' 

It  becomes  important  then,  to  ascertain  in  what  cases  trib- 
al by  jury  was  in  use  in  the  colony  of  New  York.  By  <'  an 
act  for  the  speedy  punishing  and  releasing  such  persons  from 
imprisonment  as  shall  conmiit  any  criminal  offences  under 
the  degree  of  grand  larceny."  passed  1st  Sept.  1744,  offences 
under  grand  larceny  were  to  be  tried  by  three  Justices,  one 
of  whom  should  be  of  the  quorum.  This  act  was  in  force 
on  the  19th  April,  1776,  and,  therefore,  became  incorpora- 
ted into  the  law  of  the  state  by  force  of  the  constitution  it* 
self.  There  can  be  no  ground,  therefore,  for  considering  the 
law  in  question,  as  a  violation  either  of  the  old  or  new  con- 
stitution of  this  state. 

It  is  said,  however,  that  to  be  constitutional,  one  of  the 
Justices  should  be  of  the  quorum,  or  a  Judge  of  the  Com* 
mon  Pleas ;  the  plain  answer  to  which  is,  that  the  question 
is  not  what  Court  shall  have  authority  to  try,  but  what  of- 
fence shall  be  tried  without  the  intervention  of  a  jury?  It 
is  competent  for  the  legislature  to  enact  that  petit  larceny 
may  be  tried  before  one  justice,  or  any  other  tribunal  which, 
in  their  discretion,  they  may  think  proper  to  establish.  It 
would  certainly  be  more  congenial  with  the  spirit  of  our  in- 
stitutions, were  the  legislature  to  direct  that  every  offence 
should  be  tried  by  a  jury,  whether  before  one  Justice,  or 
three,  or  any  other  number.  There  is,  undoubtedly,  a  very 
striking  incongruity  between  our  civil  and  criminal  codes 
in  relation  to  this  subject.  Any  party  to  a  civil  suit,  be  the 
amount  in  controversy  ever  so  small,  may,  in  a  Court  of 
Law,  demand  a  trial  by  jury ;  but  if  a  man  is  arrested 
when  he  cannot  find  bail  in  30  hours,  for  petit  larceny,  an 
infamous  crime,  he  may  be  tried  against  his  will,  without  a 
jury.    It  is  lamentable,  indeed,  that  it  should  be  so,  when 
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jfEWTORK,  atrial  by  juiy,  before  the  Bame  magistrates,  would 
May,  1824.    tended  with  no  public  inconvenicnce.(a)    I  am  nol 
ever,  to  be  guided  by  the  propriety  or  expediency  of  tl 
organizing  these  Courts,  but  its  constitutionality. 

By  the  constitution  of  the  United  States,  (art  3,  se< 
is  provided,  that  '^  the  trial  of  all  crimes  except  in  cs 
impeachment,  sliall  be  by  jury ;  and  such  trial  shall  ] 
in  the  state,  where  the  said  crimes  shall  have  been  a 
ted ;  but  where  not  committed  within  any  state,  th 
shall  be  at  such  place  or  places  as  the  Congress  may 
have  directed/' 

It  is  only  necessary  to  read  the  whole  section,  to  p 
that  the  provision  it  contains  is  applicable  to  proc( 
in  the  Federal  Courts  only.  Hence  the  provisions  8 
trial  being  in  the  state  where  the  offence  was  conunitt 
when  committed  in  no  state,  but  in  a  territory,  or  ] 
on  the  high  seas.  The  same  answer  is  given  to  t 
and  6th  amendments.  ''  The  United  States,  in  their 
tive  capacity,  are  the  object  to  which  all  the  genei 
visions  in  the  constitution  must  be  understood  tc 
(Federalist,  No.  83.  A  View  of  the  Judicial  departi 
relation  to  the  trial  by  jury — bjr  Hamilton.  3  Hai 
Works,  279.) 

The  constitution  of  the  United  States,  was  intends 
gulate  the  general  political  interests  of  the  nation,  i 
modes  of  proceeding  by  its  own  officers ;  but  neve 
gulate  the  internal  policy  of  the  individual  states. 

The  other  Justices  did  not  discuss  this  question ;  I 
agreed  clearly  with  the  Chief  Justice.(A) 

The  cause,  however  was  continued  for  advisemei 
the  merits  till  the  present  term,  when  the  judgment 
versed,  upon  the  ground  that  the  evidence  m  the  Gc 
low  did  not  make  out  a  felony. 


(a)  The  legislature  then  in  teasion,  law  thie  matter  in  the  same 
the  Chief  Juetice  ;  and  paned  an  act  giving  the  prisoner  the  rig] 
by  jury,  in  all  cases,  before  a  special  session.    (Vid.  Laws,  sev.  41 
8.47.) 

(b)  This  question  has,  I  am  informed,  repeatedly  arisen  at  I>i 
at  iHiioh  the  docisionB  hare  not  been  nniftnn.  HaTiof  bee 
times  railed  before  the  Judge  of  the  Fourth  Circuit,  be  was  led 
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'^mmlitiftn  <^  the  lubjeet ;  and  at  th;  lait  Cortland  Cirooit,  the  qoMim  be-  NEW  TORKj 

ing  again  made  was  answered  by  the  opinion  whieh  (bllowt :  May,  1894. 

f— f 

Muiphy 
Jaokkmi  €k  dem*  Wood  9t  dL  agttintt  Wood.  ^ 


Ejectment,  for  part  of  Ipt  No.  73,  in  Cincinnatos,  tried  before  Judge 
Walworth,  at  the  Cortland  Circolt,  in  June,  1824.  The  plaintiff  sought  to 
recover  on  a  mortgage  of  the  premises,  given  by  the  defendant  to  the  lesson 
of  the  plaintiff 

The  defendant  called  Samuel  Curry  to  prove  the  mortgage  paid.  The 
witness  was  objected  to,  as  incompetent,  on  the  ground  that  he  had  been 
convicted  of  petit  larceny. 

It  appeared  from  the  record  of  the  trial,  before  three  Justices  of  Cortland 
coimty,  that  on  the  14th  of  August,  1809,  Curry  was  arrested  on  a  chaig0 
of  stealing  a  bag  of  wheat,  and  being  brought  before  the  magistrate  who  'w 
sued  the  warrant,  he  refused  to  give  bail  for  his  appearance  at  the  next  gen<* 
eral  sessions,  and  would  not  consent  to  a  trial  before  a  Court  of  special  ses-* 
sions,  without  a  juiy.  The  justice  committed  him  to  the  custody  of  the 
constable,  and  at  the  expiraUon  of  48  houn,  the  prisoner  still  refusing  to  giv« 
bail,  a  Court  of  special  sessions  was  organized,  agreeably  to  the  provisione 
of  the  act  of  the  S4th  March,  1801,  which  proceeded  to  the  trial  and  con- 
viction of  the  prisoner. 

The  defendant's  counsel  insisted,  that  the  trial  and  conviction  of  Chirry^ 
against  his  consent,  and  without  indictment  or  jury,  was  UDconstftutional 
and  void,  and  that  he  was  still  a  competent  witness. 

Walwokth,  Circuit  Judge.  It  is  objected,  that  the  trial  of  Curry  by  the 
special  sessions,  without  jury  or  indictment,  was  a  violation  of  the  constitu- 
tion of  this  state,  and  also  of  that  of  the  United  States. 
.  The  former  constitution  of  this  state  Was  in  force  at  the  time  of  this  con- 
viction, and  the  only  part  which  had  any  bearing  upon  the  question,  wae 
the  41st  article.  That  part  of  the  constitution  provided,  that  trial  by  jury, 
in  all  cases  in  which  it  bad  before  been  used  in  the  colony  of  New  York, 
should  remain  inviolate  forever,  and  that  the  legislature  should,  at  no  time 
thereafter,  institute  any  new  Courts  bat  such  as  should  proceed  according  to 
the  course  of  the  common  law<  If  the  act  of  1801,  authorizing  a  trial  by 
special  sessions,  without  indictment  or  jury,  in  cases  of  petit  larceny  anrf 
other  small  offences,  had  been  the  finrt  law  instituting  sotfh  Courts  and  au.* 
thorizing  such  trials,  it  would  have  been  a  palpable  violation  of  this  article 
of  the  constitution. 

But  this  act  was  only  a  revision  of  a  former  law,  which  Was  in  force  a£ 
the  adoption  of  the  constitution,  in  1777,  and  as  it  respected  these  Courts' 
and  the  offences  of  which  they  had  cognizance,  contained  no  new  provi- 
sions. The  first  act  instituting  such  Courts,  and  containing  substantially  the 
same  provisions,  was  passed  by  the  colonial  legislature  in  1744.  It  wae 
amended  in  1768,  and  was  re-enacted  in  the  revisions  of  the  lawfe  in  1788/ 
1801  and  1813  ;  and  it  is  recognized  and  provided  for  by  the  7th  article-of 
the  new  constitution  of  this  state.  No  right  of  trial  by  jury  ever  existed  in 
those  Courts  until  it  was  authorized  by  the  act  of  the  last  session.  The  le- 
gislature, therefore,  did  not  establish  any  new  Court,  and  the  right  of  trial 
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(TEVYORlt,  tty  JDiy  iWndnedMHhadtianliMBdmtlweolrayafNnr  Yofk) 
Hay,  IB34.     lbs  idoplioD  or  Ihs  eoutitntkini 

"  „  ■"" The  Tilidity  of  the  act  of  1601,  in  refennca  to  the  conotitat 

"^^  Uuilad  StalM,  depeodi  bpon  the  5th  aad  6tb  attidaa  ef  tbe  an 
Thv  Fatpla.  to  tbal  iutrnmoDL  By  th«  ith  uticle,  '•  no  penon  dull  bs  bald 
Ibr  a  capital,  or  othcrwiu  iafundiu  crime,  uiileM  on  Indictment  i 
manl  of  a  grand  jnry ;"  and  the  6th  p*M  to  the  Bccned  the  ri| 
by  jury,  in  all  crimiDal  pmecDtiona.  If  eitfaer  of  tbeaa  amendmeK 
tiielive  upon  the  powen  of  the  atalea,  or  applicable  to  criminal  pi 
Under  ths  itate  lawi,  ibe  trial  of  Cony  trai  *  vlolatiati  of  tbe  ea 
tMcaoM  he  wae  tried  fof  an  infamoua  crime,  without  Indictment  < 
meat,  and  waa  deprived  of  tha  benefit  of  a  jury  trial.  But,  bsm 
tifatioo  1  bare  giTen  Ihia  nbjact,  I  hare  come  to  tbe  conclnnoa, 
of  tbf*B  amendmant*  are  applicable  to  tbe  indindnal  itatea  ;  thi 
natriclita  upun  the  powen  of  the  geitcral  gorernmenl  only,  mad 
to  Ibe  proceedingi  aoder  the  antborlly  or  lawa  of  tha  United  Stab 

The  Irtina  of  theae  amendmeuti  are  broad  enoogh  to  embnc 
proeeedlDga  in  aU  CouHa,  and  there  ia  nothing  in  tbe  5th  and  G 
menta,  taken  by  tbemaelTei,  to  ihow  wbether  they  were  intended 
FitennTO  in  theii  opention,  or  only  apjdicable  to  tbe  fcdeiml  p 
It,  therefore,  becomea  neeeaaary,  in  order  to  aaceitaia  tbe  tnn  co 
to  refer  to  the  oauaea  which  prodnced  tbe  amendmenta,  to  the  time 
ber  of  their  adoption,  and  other  altendaot  ciicunutancea. 

It  waa  a  wed  known  fact,  (bat  a  very  conrideiabla  paction  of 
of  tbe  United  Slalae,  amoof  whom  were  aome  of  oar  moM  dii 
ciliMna.  etrenneuily  oppoaed  tbe  adoption  of  tbe  (edenU  cobm 
tbe  gronad  that  the  powen  of  the  general  gorVnment  were  Dot 
ly  limited.  They  inuted  thai  the  authority  of  the  atate  ga 
waa  loo  much  weakened,  aod  that  there  waa  danger  of  tbnr  be 
■wallowed  np  is  a  conaolidaled  goremmeat.  Serervl  atatca,  ■ 
Mbeta  the  atate  of  New  York,  Sv  a  hmf  time  refoMd  to  aco) 
alitulioo  which  bad  been  reeonuaeBded  by  the  conreBtion  sf  ti 
and  when  tbe  atate  eonTentioM  finally  ratified  it,  tbej  lea 
ameadmenti  and  modificatioaa.  moatly  natiictiag  the  powen  of  I 
SUIm.  Tbe  ooaTcalioB  of  Ihia  atate.  ia  their  act  of  ratifieatMm 
ameog  other  Ihiaga,  that  an  infictment  ooght  to  be  frcaeatcd  b 
jwy,  aa  a  aeeeaaary  preUmiaaiy  to  the  trial  tt  aD  uiuna  cap 
Ihe  ladiciary  of  the  United  Stalea,  aad  that  aaeh  trial  'r  lil  be 
partial  jury  of  Ihe  eoonly  where  the  crima  waa  iiaiiaiiHid  la  ea 
of  Iheae  rfcanawadattoDi,  Mr.  ?ladiaaa,  at  the  firM  Mnea  tf 
kvoght  forward,  ia  tbe  beme  of  refxarnlatine.  ■  iiiiniaaljm 
the  toiMitiuioa ;  aad  that  body  Bnally  adopted  17  iiiiImi, 
««n  aaot  to  the  Ksale  fcc  ill  eatoiwt^  lie  l«k  af  tbei 
MaaU  praridtd.  thai  ■•  atet*  aUaU  taJHmgw  ti*  r^it  ^  trm 
n  rriwiaat  nara.  aar  ti*  riglf  ^  eawciran,  aar 
trtf  Utm  jnm.  The  avaale  eipoaged  Iba  aaaaa 
mOrfum  mtrietiaf  Oh  pawcn  af  the  Katn,  aad  a 
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Jibe  ■ubstance  of  all  the  othen,  with  a  few  tiiding  oxoeptioae.     They  alio  MEW  YORK| 

amended  the  preamble,  b]r  reciting,  as  the  reaaon  of  their  propoain^  the     May,  1884* 

amendments  to  the  states  for  adoption,  that  the  oonveations  of  a  number  of        ^,      !       * 

Murpby 
the  states,  had  at  the  time  of  their  adopting  the  oonstitution,  etpressed  a  do-  ^^^ 

aire,  in  order  to  prerent  misconstniction  or  abuse  of  its  poweis,  that  farther    The  Peoplft. 
declaratory  and  restrictive  clauses  should  be  added.    Ten  of  the  amend- 
ments thus  agreed  to  by  congress  were  afterwards  sanctioned  by  the  requi- 
aite  number  of  states,  and  thus  became  a  part  of  the  constitution. 

Many  of  the  states  have  giren  a  practical  construction  to  these  amend- 
ments, by  the  various  provisions  which  they  have  incorporated  into  their 
state  constitutions,  which  have  been  fonned  or  amended  since  theae  amend- 
ments were  adopted.  By  the  constitution  of  Connecticut,  indictment  by  a 
grand  jury  is  required  only  in  cases  where  the  punishment  is  death  or  per- 
petual imprisonment  In  Mississippi  no  indictment  is  required  in  the  case  of 
riaves,  and  they  are  entitled  to  a  trial  by  jury  in  capital  cases  only.  The 
first  amendment  proposed  bj  the  late  eonf ention  in  Massachusetts,  required 
indictment  only  in  cases  where  the  punishment  was  to  be  infamous.  By  the 
constitution  of  New  Hampshire,  adopted  in  1792,  the  legislature  are  prohibi- 
ted from  depriving  the  accused  of  the  right  of  trial  by  jury,  in  capital  cases ; 
and  in  most  of  the  other  state  constitutions,  which  have  been  fonned  or 
altered  since  that  period,  there  will  be  found  exceptions  to  the  right  of  trial 
by  jury,  and  other  provisions,  which  are  wholly  inconsistent  with  the  idea 
that  these  amendments  to  the  constitution  of  the  United  States  restrict  the 
powers  of  the  state  governments.* 

I  am,  therefore,  clearly  of  opinion,  that  these  amendments  were  never  in- 
tended to  limit  the  powers  of  the  states,  or  to  control  the  proceedings  of  state 
Courts ;  and  that  Curry  was  legally  and  constitntionally  convicted  of  an  in- 
famous  crime,  which  disqoalifies  him  from  being  a  witness. 

Noxon  4*  Birdieye,  for  the  plaintifll 

DoneUy  j*  Clapp,  for  the  defendants 

*  For  some  of  the  facts  on  which  this  opinion  is  foonded,  vid.  Old  Const' 
of  New  York,  art  41 ;  New  Const  art  7,  s.  3 ;  Const  of  the  U.  States, 
am.  to  art.  5 ;  Journals  of  the  Senate,  1789,  ps«  63,  79,  73  &  96 ;  Jonmalt 
of  the  Federal  Convention,  403, 3, 10, 13,  14,  19,  38,39,  41,  55,  66.  Const, 
of  Conn,  art  i.  s.  9 ;  Const,  of  Miss,  art  6,  tit  Slaves,  s.  3 ;  Const  of  N*^ 
Hamp.  part  i.  art  16  ;  Const  of  Maine,  ait  1,  s.  7 ;  Const  of  Alabama^ 
art  6,  tit.  Slaves,  s.  1. 

For  a  history  of  the  Court  of  Special  Session  id  this  tftate,  vid.  1  CowenV 
Rep.  151,  note  (e). 

Vid.  Tke  People  v.  Chodwin,  (18  John.  Rep.  187,)  Where  the  qnestioiK 
was  discussed  by  Messrs.  Hoffman  ^  T.  A,  Emmet,  ktt  the  defendant,  an<l 
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•tlWTORKt  Oriffn  ^  WflU  tot  Iha  peofde,  whMbet  the  prorinon  In  the  5th  une 

Mft7,  1S3-).  of  the  Unitad  States  Bonrtitmiaii,  "nor  ihall  anf  pemm  ba  mbject, 

—        — ■ Mine  olIeDce,  to  be  twice  pot  in  jeopaid;  aT  life  or  limb,"  ii  applicabl 

""^^  itala  ConitK    Sfwnc«r,  Ch.  J.  intiawtM  UMt  il  m,  tboD[h  the  queM 

na  Pe^le.  not  finally  detarminedi 
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PRINCIPAL     MATTERS 


CONTAINED   IN  THIS   VOLUME, 


A 

ABATEMENT. 
See  CompoEATioN,  15.     Fleas  ahd  Puud- 

INOl,  1. 


ACCOUNTa 
See  Coan,  3, 4,  5,  6,  7. 


ACKNOWLEDGMENT    AND    PROOF 
OF  DEED. 

See  Dud,  1,  3, 3. 


ACTION. 

1.  Where  one,  by  action,  recoven  money, 
which  has  been  before  paid,  no  action  lies 
to  recover  it  back.     Walker  y.  Amei,  428 

2.  And  this,  thonj^h  the  first  recovery  be 
fraudulent  id. 

3.  A  county  treasurer,  refusing  to  pay  mo- 
ney, without  cause,  is  liable  to  an  action. 
Boyre  t.  Riutel,  444 

See  Cayuga  Bridge  Company,  3.    Shbript, 

8  to  10. 


ADMISSION  OF  SERVICE. 
^aeDmuiim, 


AFFIDAVITS. 

1.  The  office  of  commissioner  to  take  aifl<« 
davits,  dLc,  under  the  act  of  1818,  in  the 
cities,  became  vacant  by  the  appointment 
of  new  commissioners  for  the  cities,  niubr 
the  act  of  1823.    Browne  j.  Osftoms,  457 

2*  An  affidavit  for  a  certiorari  to  a  jaiitiee*8 
court  may  be  entitled  in  the  cause  in  the 
court  below,  but  not  in  the  canse  in  this 
court     Whitney  v.  Warner,  499 

3.  An  affidavit  wrongly  entitled,  though  thf 
cause  be  rightly  described  in  the  body  of 
the  affidavit,  cannot  be  read.  Sum^Skrnf 
V.  Cande,  5Sn 

4.  Counter  affidavits  will  not  be  heard  in  sup- 
port of  a  motion,  even  as  to  the  oharaeter 
of  witnesses.     Callen  v.  Keamew,        599 

5.  An  affidavit  of  sale  under  tha  Sib.  seetioa 
of  the  act  concerning  martgageM,  ^I  R.  L. 
374,)  is  sufficient  if  certified  m  this  fona : 
"  Sworn  before  me  this  1st  day  of  Norem- 
ber,  1821,  Geo.  Dexter,  comsr.,  ^c.,"  with^ 
out  expressly  certifying  that  the  deponent 
appeared  before  him,  £c.  Jaeheen  v.  (?ii- 
maer,  559 

6.  Feme  eole  is  sued,  and  marries  pending  the 
suit  This  need  not  be  noticed  in  the  sub- 
sequent proceedings,  but  affidavits,  notices, 
6lc.,  should  be  according  to  the  oriffinal 
title  of  the  cause.  If  they  treat  the  husoand 
as  a  party,  they  are  defective  ;  otherwise^ 
if  the  marriage  be  mentioned  in  the  title  as 
mere  description  of  the  peoMm  of  the/n»e. 
Roomtelt  v.  Dale,  581 

7.  Where  an  affidavit  was  entitled  in  two 
causes,  one  of  which  was  riii^dly  and  th« 
other  ivroDgly  itat«d|  aad  te  •mdml  fi»9 
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c«eded  to  speak  of  the  eatue,  in  the  mngu- 
Ur ;  held,  that  this  was  sufficient  id. 

8.  An  affidavit  of  meritB  to  prevent  an  in- 
quest, within  the  rule  of  November  term, 
1808,  if  made  by  the  attorney,  should  con- 
tain a  good  excuse  for  its  not  being  made 
by  the  defendant  id 

9.  Though  not  technically  a  party,  yet  one 
who  marries  a /erne  defendant  pending  the 
action,  is  substantially  a  defendant,  and 
may  accordingly  make  an  affidavit  of  mer- 
its, id. 

See  CxKTioEAKi,  1,  2,  3,  II.    Rsfemence. 


AGREEMENT. 
See  Court  of  Chanckkt. 


AMENDMENT. 

1.  Where  a  party  inadvertently  omits  to  file 
papers,  necessary  to  warrant  his  judgment, 
or  to  render  it  formally  correct,  or  commits 
a  formal  mistake  in  drawing  up  his  judg- 
ment roll,  it  is  of  coune,  on  motion,  to  allow 
an  amenidment ;  as  where  he  omits  to  file 

.  the  am  prius  record,  postea,  clerk's  certi- 
ficate, venire,  and  panel.  These  may 
be  filed  nunc  pro  tunc.  HolmeM  v.  Rem- 
S0IV,  410 

9.  And  if  these,  or  the  like  papers,  are  lost, 
the  court  will  allow  new  ones  to  be  drawn 
and  filed.  id. 

3.  And  they  wiD  allow  the  party  to  amend 
his  continuances,  or  a  nisi  priu»  clause,  in 
the  judgment  roll.  id. 

4.  Tmse  and  the  like  amendments,  will  be 
allowed  after  error  brought,  on  paying  the 
costs  of  the  motion  ;  and  the  proceedings 
in  eiior,  provided  the  plaintiff  in  error 
choose  to  discontinue.  id. 

5.  On  error  from  the  court  of  C.  P.  the  re- 
cord, m  the  eye  of  the  law,  for  the  purpose 
of  being  amended  by  that  court,  remains 
in  the  court  below.  Or,  if  otherwise,  this 
court  have  power  to  amend  it  themselves. 
Rew  v.  Bmrker,  408 

6.  A  mistake,  in  fhuning  a  special  verdict  in 
the  C.  F.  may  be  amended  there,  after 
error  to  this  court,  joinder  in  error,  and 
several  notices  of  argument;  especially 
where  the  delay  is  accounted  for  ;  as  where, 
by  mistake,  a  sale,  in  question  upon  the 
trial  below  was,  in  the  special  verdict, 
stated  to  have  been  after,  instead  of  before, 
the  suit  Inroiurht  id, 

T.  The  plaintiff's  attorney  may,  with  the 
consent  of  the  defendant,  after  a  Ji.fa.  af- 
ter it  Is  placed  in  the  sheriff's  hands,  so  as 
to  make  it  correspond  with  the  judgment 
reooid,  without  entering  a  rule  for  the  pur- 
ma.    (Miry  V.  Becker,  454 

8.  noagh«X/i*beToldahle  for  rariance 


from  the  record,  the  defendant  akme  can 
move  to  set  it  aside.  id, 

9.  A  judgment  creditor  in  another  suit  has 
no  right  to  do  this.  id. 

10.  Clerical  mistake,  by  which  cause  of  ac- 
tion was  laid  after  commencement  of  suit, 
amended  after  verdict ;  though  it  was 
made  a  ground  of  objection  at  the  trial ; 
and  the  point  was  reserved.  Sargent  v. 
Dennieon,  515 

See  Cbrtioeari,  4,  5,  7,  8,  9,  10,  II.     Vee- 

DICT,  3,  4. 


APPEAL. 

1.  It  seems,  that  an  appeal  from  a  final  de- 
cree brings  up  an  interlocutory  order  sup- 
pressing certain  depositions,  which  may 
bear  upon  the  final  decree.  Wilson  v. 
Troup,  195 

2.  An  appeal  from  a  justice's  judgment,  tho' 
'after  a  transcript  filed  and  execution  is- 
sued, supersedes  the  execution.     Sholte  v. 
Judgee  of  Yatee  County,  506 

3.  This  is  the  process  of  the  common  pleas,  and 
they  may  make  a  mle  setting  it  aside,     id. 

4.  On  appeal,  a  bond  should  be  given  and 
costs  paid  by  the  aroellaat  within  4  days, 
as  rcquh^d  by  the  50  dollar  act,  or  the  ap- 
peal will  be  ineffectual.  id. 

5.  But  these  facts  need  not  appear  from  the 
justice's  return.  id. 

6.  It  will  be  intended,  on  the  return  being 
filed,  that  the  appellant  proceeded  re^rular- 
ly  before  the  justice.  id, 

7.  Tlie  appellee  has  no  right  to  object  to  a 
hearing  of  the  appeal,  on  the  ground  that 
the  justice  had  not  endorsed  his  approba- 
tion upon  the  bond,  or  omitted  to  file  it 
within  the  time  required  by  the  act         id, 

8.  His  approbation  may  be  inferred  from  tlie 
act  of  filing  the  bond.  id. 

9.  Where  the  computation  of  time  in  a  statute 
is  to  be  from  an  act  done,  the  first  day  should  ' 
be  excluded.     Ex  parte  Dean,  605,  Leetet 
V.  Garland,  606,  note  (a)   S.  P.  discussed. 
Preebrey  v.  Williame,  id.  S.  P.  discussed. 

10.  E.  g  under  the  statute,  (sess.  41,  ch.  94, 
s.  17,)  prescribing  the  time  within  which 
an  appeal  should  be  brought  from  a  jus- 
tice's court  Id,  Sime  v.  Hampton,  61:2, 
note  (a)  iS.  P.  Browne  v.  Browne,  id.  S.  P. 

See  CoiniT  op  Eaaoas,  31,  32,  33,  24. 


ABITRAMENT  AND  AWARD. 

1.  In  dower,  the  tenants  pleaded  that  the 
demandant's  son  having  conveyed  the  pre- 
mises  to  the  tenants,  with  wamnty,  Alc 
the  demandant  and  her  son,  by  writing 
sealed,  recitiqg  t|ieaei)Mta,  and  that  the  do- 
mandant  batf  tfroid  With  bar  ton  to  toko 


UfPEX 


SiS 


a  certain  annual  sum  in  lien  of  dower,  re- 
ferred it  to  three  arbitrators  to  determine 
the  amount  and  the  security  for  payment, 
and  the  demandant  covenanted,  that  on  the 
award  being  fulfilled,  she  would  release  her 
dower  to  the  son,  and  the  performance  of 
the  son  was  ^aranteed  by  one  of  the  ten- 
ants ;  that  the  arbitrators  awarded  a  sum 

.  payable  quarterly  by  the  son,  or  the  tenantB, 
or  either  of  them,  and  that  the  son  should 
pay  the  costs  of  the  controversy ;  that  a 
certain  sum  of  money  vested  in  the  ten- 
ants' hands  for  their  indemnity  should  be 
the  security ;  and  that  all  suits,  quarrels, 
&.C.,  touching  the  premises,  should  cease, 

.  &c.,  and  that  in  default  of  fulfilling  the 
award,  the  demandant  might  enter,  &c., 
and  the  plea  then  averred  that  the  costs 
had  been  tendered  ;  that  the  quarterly  sum 
had  been  paid  to,  and  accepted  by  the  de- 
mandant up  to  the  time  of  the  commence- 
ment of  the  suit ;  and  the  award  in  ail  re- 
spects performed  on  the  part  of  the  son 
and  tenants :  heldt  that  this  award  was  a 
bar  to  the  action  ;  that  it  was  not  necessary 
that  a  release  should  be  awarded ;  that 
tho*  the  arbitrators  might  have  misjudged 
as  to  the  security,  and  fixed  upon  one  which 
was  insufficient,  this  would  not  aifect  the 
award,  their  determination  being  conclu- 
sive ;  that  though  the  award  was  void  so 
far  as  it  provided  for  a  payment  by  the  ten- 
ants, and  though  it  might  be  void  in  award- 
ing costs,  which  had  been  provided  for  by 
the  submission,  yet  this  would  not  affect 
the  whole,  and  it  should  stand  and  be  en- 
forced for  the  residue.     Cox  v.  Jagger,   638 

2.  Where  the  parties  have  power  to  trans- 
fer real  property,  arbitrators  may  award 
that  they  shall  do  it  id, 

3.  An  award  may  be  good  in  part  and  bad  in 
part.  id. 

4.  Where  the  part  which  is  void  is  not  so 
connected  with  the  rest  as  to  affect  the 
justice  of  the  case,  it  is  void  only  pro  tau' 
to.  id. 

5.  An  award  that  all  suits  touching  the  pre- 
mises shall  cease,  is  equivalent  to  a  re- 
lease, id. 

6.  An  award  does  not  transfer  a  title,  but  a 
party  to  it  is  concluded  by  his  own  agree- 
ment from  disputing  the  title.  It  operates 
as  an  estoppel.  id. 

7.  The  right  to  dower,  till  assigned,  rests  in 
action  only.  It  may  be  released,  but  the 
widow  cannot  invest  another  with  the  right 
to  an  action  for  it ;  and  an  award  will  ex- 
tinguish the  right.  id. 

8.  The  authority  to  award  costs  is  necessarily 
incident  to  the  power  of  arbitrators.         id. 

9.  An  award  that  an  annual  sum  shall  be  paid 
in  lieu  of  dower  is  valid  ;  but  a  further  pro- 
vision, that  in  default  of  payment  the  de- 
mandant may  enter,  is  void  as  being  re- 
pugnant to  the  former.    The  latter  most 

.  M  nj«etad»  bat  tbt  foaMr  nmilsi.       id. 


10.  The  rule  is,  that  when  one  part  of  an 
award  is  irreconoilable  witli  anothsr,  tha 
first  part  shall  prevail,  and  the  latter  be  re- 
jected, id. 


ARREST. 

1.  Arrest  on  process  not  bailable.  Enumet  v 
Bradstreet,  449 

2.  The  sheriff  arrested  the  defendant  on  a 
cap.  ad.  reap,  not  bailable,  and  on  her  re- 
fusing to  endorse  her  appearance,  he  suf- 
fered her  to  go  at  large,  and  returned  ee- 
jit  corpus ;  and,  on  motion  in  his  behalf, 
the  court  ordered  common  bail  filed.       id. 


ASSESSMENT     OF     DAMAGES     BY 
THE  CLERK. 

See  Court  op  Errors,  10,  11,  13,  14,  15, 
Error,  8,  9. 


ASSETS. 

See  Executors  and  AnMiNisTRATORf,  2,  3, 4| 

5.  8,  11. 


ASSIGNEE. 
See  Costs,  I.  11,  13. 


ASSUMPSIT. 
See  Catuqa  Bridge  Compaitt,  3, 


ATTACHMENT. 

1.  This  court  cannot  control  the  efibct  of  an 
attachment,  by  ordermg  the  defendant 
therein  to  be  denied  the  jail  liberties, 
ilnon,  589 

See  EJECTMENT,  5,  6.    Hiobwajs,  9, 


ATTORNEY. 

1.  Whether  an  attorney,  counsellor,  ^bc, 
holds,  as  such,  an  office  or  public  trust 
within  the  meaning  of  the  7th  section  of 
the  5th  article  of  the  constitution?  QiMre. 
Seymour  v.  EUioon,  13 

3.  Opinion  of  Saniord»  Chanoallflry  «ii  thii 
pomt    CMt  of  Ilifiif{  Tf«ii^  ^,  qot9  (k) 
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3.  An  attorney  who  was  ordered  to  pay  the 
costs  of  an  action  which  he  had  brought 
without  beine  retained,  was  attached  for 
not  paying  them,  and  a  rule  made,  that 
unleaa  he  paid  them  in  ten  days  after  no* 
tice  of  the  rule,  he  should  be  suspended 
tm  he  paid.    Anon,  589 

jSm  Covh,  I.  12,  13.     Witness,  3. 


AUTHORITY. 
See  Power. 

AWARD. 
|3ee  AaBrrRAMENT  and  Awaeik 


B 


BAIL. 

1.  Where  the  plaintiff  took  his  judgment  by 
default,  omitting  by  mistake,  to  file  com- 
mcm  bail,  the  supreme  court,  on  motion, 
allowed  him  to  uppear  for  the  defendant 
ntffic  pro  tunc.  Per  Su(}am,  senator,  in- 
terrupting the  argument  for  the  defendant 
in  error.     Colden  \,  Knickerbocker,        31 

9.  Bail  who  are  excepted  to,  and  do  not  justi- 
fy, cease  to  be  bail.   Thorp  v.  Faulkner,  5 14 

3.  And  an  agreement  between  the  parties  to 
waiTe  the  ezc.eption,  filing  a  declaration  in 
chief,  and  ^ing  on  to  judgment,  are  no 
reaso|is  agamst  ordering  an  exonereti4r.  id. 

4.  Special  ImUI  who  are  excepted  to,  and  neg- 
lect to  justify,  cease  to  be  bail ;  and  may 
move  to  haye  an  exoneretur  entered  upon 
the  bail  pie<^     Cooper  v.  ISpicer,         619 

5.  But  till  they  do  this,  they  may  be  proceeded 
against  as  bail,  and  their  names  are  pro- 
perly inserted  in  the  recognizance  roll.    id. 

6.  Where  one  excepted  to,  and  not  justifying, 
was  thus  made  a  party  pro  format  and 
sued,  but  no  process  served  on  him,  held, 
that  the  exception  was  no  defence  for  the 
other  bail,  but  judgment  might  go  against 
all,  with  a  stay  of  execution  as  to  the  one 
not  brought  in.  id. 

7.  Held,  abo,  that  the  other  bail  had  no  right 
to  move  in  his  behalf  for  an  exoneretur. 
The  right  is  personal  to  himself,  which  he 
may  waire,  and  suffer  himself  to  be  charg- 
ed, id. 

8.  History  of  bail  and  rule  to  bring  in  the 
body.  477,  n.  (a) 


066  AMMEtfti 
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•  If  9.     RkTUEN  OF  WSCTl.      RVLI 
TO  Bftora  or  TBI  BOOT. 


BANKING  POWERS 
See  CoEPOEATioN,   13 


BANKS. 

See  CoEPORATioN,  8, 9, 10, 11.     Ui 
DOE  AND  Vendee. 


BEQUEST. 

See  Executors  and  ADMiNirraA' 

8,  10. 


BILL  OF  PARTICULA] 
See  Particulars,  Bills  c 


BILLS  OF  EXCHANGE  AND 
SORY  NOTES. 

1.  An  instrument  in  writing  thus  : 
R.  or  beartr,  6lc.,  200  dollars  an 
for  value  received,"  is  a  gotid 
note,  within  the  statute  of  Auu 
V.  Whipple, 

d.  In  declaring  on  a  promiasory 
enough  to  allege  that  the  defen 
his  certain  note  in  writinijr,  &^ 
averring  that  he  delivered  it. 

See  Corporation,   I,  6,  7,   10,  11 

24, 25,  26. 


c 


CAYUGA  BRIDGE  COMP 

1.  The  amendment  to  the  act,  to  i 
the  Cayuga  bridge  company  pro' 
it  shall  not  bo  lawful  for  any  pera 
the  lake  within  3  miles  of  the  bri 
out  paying  toll ;  held,  that  embar 
one  side  of  the  lake,  6  miles  from  I 
and  crossing  in  such  a  direction  i 
the  lake  within  60  rods  of  the 
the  other  side,  u  not  such  a  crtw 
in  the  3  miles,  us  is  conteniplat 
act.     Spragve  v.  Birdsall, 

2.  The  act  further  provides,  that  a 
may  pass  with  his  own  boat, 
milea ;  held,  that  any  one  may  a 
■leigh,  on  the  ice,  within  the  pr 
this  proviso,  and  according  to  tl 
intent  of  the  act,  which  ist  that  i 
who  ai6  cwnpfifliid  to  matt  t» 


WV&L 


8fgr 


Mriflt  thertl  in  {Msiiiig,  shonld  cixxm  the 
bridge;  otherwise,  as  to  those  who  have 
the  means  of  passing  independeilt  of  the 
bridge.  id. 

8.  Yet,  where  one  cnisses  the  lake  in  stidh  a 
manner  as  not  to  subject  himself  to  the 
payment  df  toll,  but  on  its  being  demanded, 
voluntarily  pays  it,  he  cannot  maintain  an 
action  to  recover  it  back.  id, 

4.  A  penal  statute  ihould  be  itrictly  con- 
strued, id. 

5.  So  of  a  statute  in  favor  of  (Corporations  or 
particular  persons,  and  in  derogation  of 
common  rifht.  id- 

6.  They  showd  not  b^  dxtended  beyond  their 
express  words,  or  their  clear  import       id. 


CERTIORARI. 

1.  It  IS  not  essential,  that  affidavit  for  a  cer- 
tiorari to  a  justice's  court,  state  the  verdict 
or  judgment    Phillips  v.  Brainard,    440 

2.  The  bmission  may  be  su{^lied  bjr  an  af- 
fidiivit  made  after  the  30  days.  id. 

3.  The  90  days,  tdthin  which  the  affidavit  is 
to  be  laid  before  the  judge  for  allowance, 
are  computed  from  the  time  of  making  the 
affidavit  id, 

4.  How  far  the  court  will  drder  a  justice  to 
amend  his  return  to  a  certiorari.  Palmer 
v.  Peek,  461 

5.  They  will  not  order  hint  to  retifrn  that 
such  a  thin^  is  so  ;  but  whether  it  be  so  or 
not  id. 

6.  The  defendant  sued  out  a  Certidrarl  to  re  • 
move  an  indictment  ffom  the  serfsions  to 
this  court,  which  had  been  returned  by  the 
sessions  without  the  defendant  having  given 
bail  as  required  by  statute,  (I  R  L.  141.  s. 
4,)  and  a  commission  to  examine  witnesses, 
had  been  issued  under  the  direction  of  this 
court ;  but  because  no  bail  was  in,  a  pro- 
cedendo  was  ordered.    People  v.  Forward, 

501 

7.  A  motion  to  amend  a  juAtice'd  retifm  to  a 
certiorari,  made  hf  the  defendant  in  error, 
will  not  be  granted,  if  it  appear  by  oppos- 
ing affidavits  that  the  amendment  sdught 
will  be  incorrect  in  point  of  fact  Wight- 
man  Y.Clapp,  517 

8.  Nor  will  it  be  granted  where  it  appeilrs  that 
notwithstanding  the  amendment,  the  judg- 
ment must  be  reversed.  id. 

9.  Where,  in  assumpsit  in  the  court  below, 
the  defendant  pleaded  a  tender,  but  the 
jury  found  for  the  defendant,  though  there 
was  no  proof  oif  the  tender,  held,  Uiat  this 
was  a  fatal  error  ;  and  a  motion  in  behalf 
of  the  defendant  below,  who  was  also  de- 
fendant in  error,  that  the  ftbttime  aniend  by 
retnmiilg  proof  in  the  cause  vpoii  another 
p(^t,  W9»  denied.  id, 

10.  Ob  moving  to  amend  ajiiitioe*8  retnm 
to  a  ceitiorui,  theeooit  tttpin  Chepro- 


ductioH  of  the  retuhi  or  a  edpy  of  it,  thohffh 
the  application  be  made  by  the  defendadt  m 
error.     Huntington  v.  Goodwin.  591 

11.  Title  of  the  cause  in  the  court  below 
amended  both  in  the  certiorari  and  the 
affidavit,  on  Whibh  it  #as  gronnded.  Dex' 
ter  V.  Hoover,  526 

12.  Certiorari  to  general  sessions  to  remove 
proceedings,  with  evidence  Mnd  points  de- 
cided, and  the  judgment  (Heroeer*  of 
Brookhaven  v.  Uveroeert  of  Soutkold,  575 

13.  Sessions  must  comply  with  sach  a  writ* 
and  return  the  evidence,  Slc,  thddgli  the^ 
may  not  have  stated  a  ease.  t^ 

14.  If  they  refuse,  this  court  will  cempel 
them  to  do  this  by  rule.  idi 

See  Court  of  Ekroks,  5,  6,  7,  8.    EutOR, 
4,  5,  6,  7, 10; 


dHALLENGfi. 

See    Courts  or  Justices  of  rtat    PkIce^ 

VII. 


CHARACTEIL 
See  Slander,  3,  4. 

CHOSE  IN  ACTION. 
See  Executors  and  AninintrRAEORfl,  4 


CLERK    OF    SESSIONS   AND  OYfiR 
AND  TERMINER. 

1.  The  clerks  o^  oyer  and  teiidiner,  and  ge^ 
neral  sessions  of  the  peace,  are  not  enti- 
tled to  compensation  for  their  eervioeo 
rendered  to  the  public?,  except  in  the  eity 
of  New  fork.  MaUory  v.  Acptreiwrt  tif 
Cortland,  531 

2.  Clerk  of  oye^  and  termiMr  and  general 
sessions,  ]M  entitled  td  compensation  for  en- 
grossing and  entering  the  minutei  of  these 
courts.  Douhliday  v.  Supiroimn  of 
Btoome,  533 

3.  Which  the  suffervisors  ehonhl  sndit       id, 

4.  Where  services  are  rendered  for  the  bene- 
fit of  the  county,  and  no  spedifio  mode  of 
compensation  is  provided,  tliey  ehonldbe 
audited  by  the  supervisors  as  a  part  ef  the 
contingent  charges  of  the  etfonty.  id. 


COLLECTOR. 
A  town  ooQeelor  cannot  pay  owBejfv  doe  ftum 


id  chuve  it  in 


^tIU'□,  if  b 
■t  ■  pemt 
II.  Yft  after  li 
he  muft  pnw 

19.  If  be  do  not 
hii  lieu  u  Bfi 

13.  The  lame 


See  AmD^vm. 


CONSIDERATION. 

1.  CnuJdcntKm— The  Tolontnry  realor 
of  tlutt  vhloli  the  law  will  compel  a 
to  reitoTe,  not  e  sufficient  conaideralio 
A  oantTMt.    Per  SulbEiiaudJ.    M'Dbh- 
aldy.NrOttn, 

3.  Coiuideralion — AEreement  of  a  soi 
the  father  ihall  dedact  a  ceitain  part  from 
bii  portion,  ta  no  lufficient  coiuideration. 
Per  Butherlaud,  J. 


CONST! 
See  Cooai 


See  CoMTmaoT. 


CONSTABLE. 


1.  Amount  of  the  allowance  to  coartahle  o 
other  penon,  for  MTTingaiibpcEnu  in  crim 
inal  caeea,  ie  a  matter  of  diicretlon  in  thi 

.  baud  of  niperTifoti,  with  which  thii  coort 
will  not  bterfere.  Ex  parte  Farring- 
toTi,  407 

9.  Tbejr  nay  be  aerTed  by  4ny  penon,  ai  iu 

3.  It  Mtmt  that  19  centi  (or  aecTice,  bendei 
mileage,  would  be  too  hi^  I'lf. 

4.  A  ooD^aUe  cannot  Rcorer  bia  feea  apon 
m  he  has  levied  npoi 


■  bendi  for  wan 


if  buyen.     PixUy  v 

431 


I.  To  entitle  him  to  hi*  feee,  he  mnU  levy 
tbe  money,  except  where  he  ii  prevented 
bj  the  act  of  the  pleintiff,  or  bv  operalion 
oflfcw. 

€.  In  the  tbtmer  caie  he 

fee*,  IhoBfh  he  hare  levied  only,  and  not 
■old. 

T.  He  moat  lery  and  aell  in 

8.  If  no  bidden  attend,  he  ahould  poatpoae 
the  aaie,  and  give  notice  to  the  [daintir 
who  riionld  attend  and  bid  himeelf.         >i 

9.  And  if  he  do  not  the  oonittble  will  be  ti 
enaad  m  retnming  that  the  property  n 

r  nalBB  m  band  fi>  wut  of  bajrto.         ii 


I.  Intheconitr 
uatioD  of  Ibe 
ter  of  the  con 
order  ta  deter 
ttculU  proviai 

3.  This  rule  ap 


CC 

.  A  corporatic 

act  of  incotiM 
created  lor  tl 
no  H^ht  tot 
coantiag,  A 
Company  v.  I 
3.  A  corpoiatioi 

neceieery  to 
•0  panted. 

a.  The  New  Y. 


b]rP.  fcB.,: 


INDEX. 


mad  30th  of  August  These  debU  Were 
all  due  for  premiums  of  iusurance.  The 
company  made  a  oaiculatiou  upon  the  note, 
deducting  $23  92  interest  for  the  4  months, 
at  7  per  cent,  thed  deducted  the  debts,  and 
paid  the  balance,  which  was  (20,  to  B. 
When  this  note  became  due,  P.  &  H.  of- 
fered a  new  note  id  renewal,  also  at  4 
months*  Which  the  company  took*  deduct- 
ing, as  before,  $23  92,  for  the  interest,  and 
giving  their  check  to  P.  6l  H.  for  the  bal- 
ahce,  and  the  old  note  was  taken  up. 
The  second  note  was  renewed  in  like  man- 
ner for  P.  Sl  H.  from  4  months  to  4  months, 
till  Jan.  11th,  1819,  when  the  last  note 
was  given.  The  discount  taken  was  the 
fraction  of  a  cent  more  than  the  interest 
would  amount  to  for  the  4  months,  including 
the  3  days  of  grace.  Held,  that  the  com-" 
pany  had  a  right  to  continue  a  debt,  ori- 
ginally lawful,  in  this  manner;  that  the 
last  note  was,  therefore,  valid ;  and  that 
it  was  not  usurious,  though  the  interest 
was  taken  iu  advance,  With  such  a  trifle 
beyond  the  interest ;  nor  is  such  a  trans- 
action forbidden  by  the  act  to  restrain  un- 
incorporated banking  associations  (1  R.  Lu 
234.)  It  cannot  properly  be  called  the  bu- 
9ine99  of  dUeounting,  Which,  it  »eem$,  Was 
alone  uitended  by  the  words,  "  tnttkin^ 
discounts,**  in  the  restraining  act.  idt 

3.  A  debt  doe  to  an  incorporated  company 
will  be  presumed  to  have  been  contracted 
in  the  lawful  cou»e  of  business,  until  the 
contrary  is  shown.  id, 

4.  A  company  incorporated  for  the  purpose 
of  insurance,  and  forbidden  to  carry  on 
any  other  trade  or  business,  also  forbidden 
to  exercise  banking  powers,  with  a  clause 
in  the  act  incorporating  them,  enumera- 
ting the  kind  of  securities  upon  which  they 
may  loan  moneys,  but  not  including  }>ro- 
inissory  notes  in  such  enumeration,  haVe 
no  power  to  loan  moneys  upon  promissory 
notes,  or  on  any  securities  other  than  those 
specially  enumerated.  N.  Y.  Fir,  Ins,  Co, 
V.  Ely,  678 

5.  The  New  York  Firemen  Insoranco  Com^ 
pany  had  no  power  to  loan  money  on  note 
or  other  personal  security,  under  their  act 
of  incorporation  of  1810 ;  nor  have  the 
same  company  this  power  under  their  act 
of  incorporation  of  1818.  id. 

6.  Notes  taken  by  either  of  those  companies, 
upon  a  loan  of  their  monep,  are  therefore 
void.  id, 

7.  Neither  had  power,  by  their  act  of  incor- 
poration, to  discount  notes.  id. 

8.  Whether,  if  they  had  this  power  by  their 
act  of  incorporation,  it  was  taken  away 
by  the  general  restraining  acts  forbidding 
to  associations,  for  individuabi,  the  exer- 
cise of  banking  poWers,  &c.  7     QtuBre,  id. 

9.  Whether,  where  one  coiporation  is  ap- 
pointed by  the  statute  to  lettle  the  eon- 
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cemi  of  andthef  and  (atmet  coi'pdrmtkiil« 
which  is  dissolved,  the  latter  is  prohibited* 
by  the  restraining  acts,  from  employing  the 
funds  of  the  former  in  discountmg  dolefl  1 
Qttiere.  ( Vid.  LaWs,  Mas.  38,  ch.  1 16,  aeas. 
41,  ch.  16,  sees.  27^  dh.  117,  sees.  97,  ek 
110,  s.8*9,  2R.L.334)  id, 

10.  Opinion  of  Sutherlandj  J.  that  to  bridg  m 
Corporation  within  the  restnlining  aet,  their 
funds  should  be  dovdt^  prinoiitally  to  the 
business  of  banking )  and  that  a  aiagle  act 
of  loaning  money  on  bank  difloonnt  of  a 
promissory  note,  followed  bj  aorend  rao- 
cessive  ^newals  of  that  note,  on  the  Mme 
discount.  Would  not  be  iiiffioiont  evidence 
to  show  that  a  corporation  had  violated  the 
restraining  statute.  id. 

11.  Opink>n  of  Savage,  Ch.  JiMtace,  that  the 
latter  would  be  a  violation  of  tho  iwtnhi- 
idg  statute.  tdL 

12.  A  corporation  is  a  mere  ffdlltieal  ioelita^ 
tion,  a  creature  of  the  legisldtnrd,  hafintf 
no  other  powers  than  What  are  tfitdn  to  n 
by  its  creator,  or  such  as  are  imad^ntal  or 
necessary  to  carry  into  effect  the  pnipOMO 
for  which  it  Was  estabHshed  id, 

12.  Definition  of  the  tenna,  *'  bdmking  mW' 
trs:*  id, 

14.  A  corfforation  must  prdvd  ita  ezialoiiGe 
upon  the  general  issue.  Bamk  9f  Utiea  t. 
Smalley,  770 

15.  Whether  the  nusnomer  of  a  do^jpttntkm, 
who  is  plaintifl?*,  must  be  pUmded  hi  abate- 
ment, or  may  be  taken  adVantaifa  of  upon 
the  general  issue  ?     Qtuare,  id, 

16.  In  a  suit  by  a  coi)>dratkm,  the  deelara- 
tion  need  not  set  forth,  by  atroftnent,  bow 
they  were  incorporated.  idt 

See  Catvoji  Budgx  CoMrixfr. 


COSTSi 
Seo  CavAt  OF  Errors,  21,  33, 93^  SUt 


I.  In  particular  actums 

against  particular  ps 

II.  ^  intefhcutory  proeesdmgm 
III.  Taxation. 
IV.  Double  cosUi 


1. 


1.  The  judgment,  od  a  report  6f  nferaeo  up- 
on bond  conditioned  to  flay  money  and  per- 
form covenants,  though  reduced  by  aet  off 
to  $13,  should  be  for  the  penalty,  m  a 
sedurity  fbr  farther  lireaofaea;  and  the 
plaintin  shall  hate  costs,  acooiidfaig  to  tho 
amount  of  the  penalty.  Othahriaa,  where 
the  coiMlitkm  is  for  the  paynMat  of  money 
only.    Alendorfy.  Stickle,  413 


890 


INDEX. 


8*  In  an  action  of  asBumpBit,  broUgkt  in  this 
eowt,  if  the  plaintiff  recover  $50  only,  he 
it  not  entitled  to  costs,  but  musl  pay  costs 
to  the  defendant.  And  the  cost«,  on  mo- 
tion, will  be  set  off  agamst  the  plaintiff 's 
damages.    Abem^thy  v.  Abernathyt    413 

3.  If  in  an  action  in  this  court,  the  accounts 
of  the  parties,  proved  at  the  trial,  exceed 
$400,  and  the  plaintiff  recover  a  sum  uot 
exceeding  #50,  whether  he  is  entitled  to 
ooata,  or  most  pay  costs  to  the  defendant  ? 
Qiurre.  id. 

4.  The  proviso  to  the  1st  section  of  the  (50 
net,  which  denies  jurisdiction  to  a  justice 
of  the  peace,  of  matters  of  account,  when 
the  snm  total  of  both  parties,  &.c.,  amounts 
to  (400,  extends  to  those  accounts,  only, 
wh^  are  open  and  unliquidated  between 
the  parties.  id. 

5.  When  they  have  been  settled,  the  bal- 
anee  alone  is  the  account  between  them. 
And  nnlesB  th»  balance,  with  the  other 
accounts,  exceed  (400,  a  justice  has  juris- 
diction. Accounts,  as  used  in  the  proviso 
to  the  1st  section  of  the  $25  act,  have  the 
same  import  as  in  the  proviso  to  the  Ist 
section  of  the  $50  act.  id. 

6.  So  in  the  proviso  to  the  5th  section  of  the 
aet  concerning  costs.  id. 

7.  Aeoofdingiyy  where  on  the  trial  of  a  cause 
at  the  circuit,  the  plaintiff  proved  a  note 
of  $900,  against  the  defendant,  who  then 
proved  a  note  of  $600  against  the  plaintiff, 
and  that,  when  the  latter  was  given,  the 
plaintiff  agreed  to  destroy  the  former ;  but 
the  defendant  claimed  nothing  as  due  up- 
Cm  the  latter ;  held,  that  neither  of  these 
notes  could  be  considered  accounts  be- 
tween the  parties  ;  and  the  plaintiff  hav- 
ing lecovered  $50  upon  other  claims ; 
held,  iiirther,  that  if  the  plaintiff  could  be 
entitled  to  costs  in  this  court,  on  the  ground 
that  the  accounts  of  both  parties,  proved 
at  the  trial,  amounted  to  $400,  neither  of 
the  said  notes  could  be  considered  as  part 
^such  aoeonnta*  id. 

8.  Judgment  for  the  plaintiff  in  ejectment 
affirmed  on  error,  and  writ  of  inquiry  to 
assess  the  plaintiff's  damages  intermediate 
jnd^ent  and  affirmance :  held,  that  the 
plamtiff  is  entitled  to  supreme  court  costs 
for  the  writ  of  inquiry,  &c.,  without  regard 
to  the  amount  recovered  thereon.  Jackson 
V.  Ratkbone,  602 

9.  Where  a  proceeding  is  in  continuation  of 
a  suit  carried  to  judgment,  the  costs  of 
sneh  proceeding  follow,  at  the  same  rate 
with  those  allowed  in  the  original  suit   id. 

10.  Aasaiilt  and  battery,  on  habeas  corpus, 
from  the  common  pleas.  1st  verdict  for 
the  pUintiff,  $35.  New  trial,  with  cost* 
to  Md€  tk§  event,  &c  2d  verdict  for  the 
defendant ;  held,  that  the  defendant  should 
ncovor  Us  oosts  of  both  trials.  Cmrvty  v. 
Biier,  617 


11.  An  assignee  of  a  chose  in  action^  on 
which  a  suit  is  prosecuted  for  his  benefit, 
on  judgment  for  the  defendant,  is  liable  for 
the  costs.     Waring  v.  Baret,  460 

12.  An  attorney  is  liable  for  the  defendant's 
costs,  in  a  suit  l»t>ught  by  him  for  a  non- 
resident plaintiff,  where  the  defendant  suc- 
ceeds: and  this  though  the  plaintiff  be 
merely  nominal,  having  aasigned  his  de- 
mand to  a  resident  id. 

13.  Form  of  the  rule  in  such  case,  that  the 
attorney  pay  $100,  and  that  the  assignee 
pay  the  balance.  id. 

See  AasiTRAMCNT  amd  AwAxn,  8.  Attor- 
MKT,  3.  EjEcrrMKMT,  5,  6,  15,  16  Uaak- 
As  Coarus,  2. 


II. 


1.  Time  within  which  costs  must  be  paid  or 
tendered,  when  their  paygicnt  is  made  a 
condition  to  setting  aside  proceedings,  Slc. 

599,  note  (b) 

2.  So.  where  they  are  ordered  to  be  paid  ;  and 
the  manner  of  enforcing  their  payment  id. 

3.  How  costs  are  to  be  obtained,  when  a 
rule  orders  them  to  be  paid.  Bradetreet 
V.  Phelps,  453 

4.  The  original  rule  was  shown  to  the  party 
who  was  ordered  to  pay,  with  a  taxed 
bill  of  the  costs  ;  copies  of  both  delivered 
to  him  ;  and  demand  made  of  the  coets, 
which  he  refused  to  pay.  id. 

5.  The  party,  in  such  a  case,  is  not  allowed 
20  days  within  which  to  pay  the  costs,  id. 

6.  Twenty  days  are  allowed  only  where  the 
plaintiff  is  allowed  to  stipulate  to  try  his 
cause  on  payment  of  costs.  id. 

j^.  Form  of  the  power  from  the  attorney  to 
demand  costs.  id. 

8.  A  rule  for  denying  a  motion  carries  costs 
of  course,  unless  tl^  contrary  be  expressed 
in  the  rule.    Jackson  v.  Gayer,  484 

See  JuDGMEirr  as  in  case  of  Nonsuit,  6, 9, 10. 


III. 

1.  Unnecessary  papers^  copied  in  hac  verba 
into  a  case,  though  allowed  by  the  judge 
oh  settling  the  case,  were  disallowed  in 
taxation.    Jackson  v.  Mather,  584 

2.  Only  one  drail  of  subpoena  and  subpoena 
ticket  allowed,  though  several  subpa?naa 
issue.  id. 

3.  Certified  copies  from  the  secretary's  office 
taxed.  id. 

4.  So  certified  copies  of  depositions  taken  pen- 
dente lite,  under  act  to  peipetnate  the  ten- 
tiinonv  of  witnesses,  &c  (1  R.  L.  465.)  id. 

5.  But  there  must  be  an  affidavit  thmt  theoo 
wera  necssiarf,  dtc  id 


JNDIX 


fiSt 


Cl  TkAUfk  jidgment  be  affainat  ezecnton 
and  heira,  in  separate  suits,  for  the  same 
debt,  on  the  same  bond,  there  will  not  be 
one  taxation  of  costs  under  the  statute,  (1 
R.  L.  531,  s.  14,)  which  applies  only  to 
cases  where  the  defendants  may  be  sued 
jointly.     Anonymous,  591 

3ee  IV.  & 


IV. 


1.  Where  a  constable  is  sued  for  selling 
property  on  execution,  and  judgment  is  in 
his  favor,  he  'n  entitled  to  douUe  costs. 
Wales  V.Hart,  426 

%  Otherwise,  where  he  is  sued  jointly  with 
another  and  they  plead  jointly ;  though 
the  judgment  be  in  favor  of  both.  id. 

3.  Where  to  trespass  against  a  sheriff  for  an 
act  done  by  him  in  virtue  of  his  office,  he 
pleaded  the  reneral  issue  and  two  special 
pleas,  to  which  the  plaintiff  replied,  and 
there  were  demurrers  to  the  replications, 
and  a  verdict  for  the  sheriff  on  the  general 
isssue  ;  held,  that  the  demurrers  could  not 

■  afterwards  be  argued ;  and  the  defendant 
had  his  double  costs.  Shaw  v.  Ray- 
mond, 513 

4.  Statutes  giving  double  costs  to  certain  of- 
ficers  who  succeed  in  actions  brought 
against  them,  *'  for  or  concerning  any  mat- 
ter or  thing  done  by  virtue  of  their  offices," 
(as  in  sees.  43,  ch.  122,  s.  2,  relative  to  school 
trustees,)  apply  only  to  acts  of  ma/-/ea- 
wanee,  not  to  those  of  non-feasance  :  as  de- 
taining money  which  they  may  have  offi- 
cially received.     Piatt  v.  Osbom,         527 

5.  On  affirmance  of  judgment  upon  a  writ- 
of  error,  the  plaintiff  is  entitled  both  to 
douUe  costs  and  interest  by  way  of  dama- 
ges for  delay  of  execution.     Anon,         579 

6.  Interest  taxed  with  the  coets.  id. 


COUNTY,  DIVISION  OF. 
See  Surrogate.    Vsnux,  3. 

COUNTY  TREASURER. 
See  Action,  3. 

COURT  OF  ERRORS. 

1.  A  obcuit  judffe  will  not  be  allowed  to 

•et  as  connsel  m  the  eoart  of  enon.    Sey- 

•  mour  T.  EUison,  13 


3.  A  writ  of  error  to  the  suprame  court  will 
not  lie  upon  a  radnnent  by  default  Co/- 
dsn  ▼.  KnickeromekeTf  31 

3.  And  if  brought*  the  proper  oourse  is 
neither  to  affirm  nor  nrene  the  judgment 
below  ;  but  dismiss  the  writ  of  error.       id. 

4.  In  error,  to  the  supreme  oonrtt  upon  th» 
4X>i|iing  in  of  the  usual  retani»  contaitunff 
the  judgment  roll  only.  id* 

5.  The  plaintiff  in  error  alleged  diminiitian, 
▼is.  that  there  yet  remaineid  in  the  court 
below,  a  capias,  reiwm,jUing,  tuU  ts^iismd, 
for  default,  interlocutory  judgwtenttfmr  rsf 
ference  to  the  clerk  to  assess  ietmMgaSf  far 
report  thereon,  and  for  final  judgimen$i  a 
declaration  and  common  hail  friees,  4^  ^ 

6.  And  prayed  and  had  %  oeitiorari  totho 
court  below,  upon  which  trfnacripta  of  all 
these  proceedings  were  certified.  id. 

7.  Form  of  alleging  diminution  ^d  the  Of  r- 
tiorari  in  such  case.  id. 

8.  Upon  the  return  to  the  oertiefiri,  the 
plaintiff  in  error  objected,  not  onlyomr 
in  the  roll,  but  certain  irregnlaritiea  in  the 
proceedings  below,  viz.  id, 

9.  That  the  defendant  below  (plaintiff  in  er- 
ror) did  not  appear  in  the  coart  below;. 
that  his  name  in  the  capias  and  the  subee- 
quent  prooeedinge  were  difierant;  that 
there  was  a  n^aterial  variance  between  tho 
declaration  and  roll ;  that  common  bail 
was  irregularly  filed  ;  that  the  capimo  was 
returnable  at  a  late  day  in  tenn»  and  yel 
the  declaration  was  entitled  generally, 
dtc.  tk, 

10.  And  error  in  the  roll  was  ako  insisted  ou, 
viz.  that  the  declaration  contahied  a  count 
upon  a  promiseory  note,  with  the  common 
money  counts  ;  and  yet  the  dark  assesaed 
damages  generally,  whereas  he  riioqld  hare 
assessed  upon  the  count  on  the  note  only,; 

id. 

11.  And  12  of  the  court  were  for  dismissing 
the  writ  of  error,  and  tbeieflire,  did  not 
consider  whether  the  above  matters  could 
be  alleged  fur  error,  or  not  id. 

12.  But  8  of  the  court  were  opposed  to  dis- 
missing the  writ  of  error  yet  they  were  of 
opinion  that  none  of  the  above  matters  were 
sufficient  cause  for  reversing  the  jndg*' 
ment ;  and,  therefore,  it  shoiUd  be  affirm- 
ed, id. 

13.  Semble,  therefore,  that  these,  and  ^e 
like  omissions  and  mistakes,  not  agpe^ring 
upon  the  rolls,  are  matters  of  trreguUarity 
— ^not  error ;  and  are  the  pioper  snbjeola  of 
redress  by  motion  in  the  oonrt  below :    id 

14.  And,  semhle,  that  it  is  not  srroneetis  or 
irregular  for  the  clerk  to  issew  general 
damages  on  a  judgment  by  defiiult  upon  a 
declaration  contaming  a  coont  npon  a 
promissory  note,  and  the  oommon  mooey 
conntSi  id. 

15.  But  vid.  Burr  y.  WcltrMMii  4^  W«flf»  36» 
note  (/)  ooatnf 
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18.  In  the  court  of  errora,  a  stipulation  be- 
tween the  attorneys,  solicitors,  or  counsel 
in  a  cause,  is  biudhig,  thou^  not  reduced 
to  writing^.     Chamberlain  ▼.  Fitch,        243 

17.  Default,  o)ytained  in  violation  of  such  an 
order,  set  aside,  with  costs.  id. 

16.  An  irregtilar  order,  reversing  the  decree 
of  the  ehanoeUor,  in  eonseqneuce  of  which 
the  papers  in  the  cause  are  remitted  to  the 
court  of  chancery,  set  aside,  and  the  rej^ister 
of  that  court  ordered  to  return  them  to  this 
court,  that  the  cause  may  proceed.        t^. 

19.  Put  the  order  here,  being  to  reverse  an 
order  in  the  court  of  chancery,  dissolving 
an  Injunction  to  stay  proceedinjirs  on  a 
judgment  and  execution  at  law,  upon  which 
the  money  had  been  collected,  and  paid 
over  to  the  attorneys  for  the  plaintifTtherr, 
(the  respondent  here,)  the  rule  setting  aside 
the  default  was  so  modified  os  not  to  take 
effect  till  those  attorneys  stipulated,  that  in 
the  event  of  a  reversal  of  the  ohanoellor's 
orders  the  money  so  collected  and  paid  to 
them  ahoald  be  plaoed  at  the  disposal  of 
the  conrt  below.  id. 

80.  Form  of  the  rule  for  this  purpose.         id. 

91*  Rule,  on  dinnlssing  an  appeal  upon  the 
•eeopd  caQ  pf  the  cause  that  the  appellant 
pny  the  reepondent  100  dollars  besides  the 
taKahle  ooats ;  the  court,  being  of  opinion 
that  the  appellant  had  conducted  vexa- 
tioaaly,    Mmray  v.  Mumford,  400 

89.  The  power  of  the  court  to  allow  beyond 
the  taxable  costs,  considered.  id. 

93.  The  question  considered,  whether  this 
court  can,  on  affirmance  of  a  decree  of  the 
ooart  of  chancery,  upon  appeal,  orfler  the 
appellant  to  pay  the  respondent  a  sum 
beyond  the  taxable  costs.  Eatton  v. 
TmUmadge,  402 

fU,  Additional  sum  refused  under  the  cir- 
pumstances  of  the  case.  id. 

Sec  Exi;cyTioN,  5, 


COURT  OP  CHANCERY. 

1.  Where  F.  purchased  of  R.  a  tract  of  land 
on  the  bank  of  the  Ohio  river.  R.  repre- 
■entinr  and  believing,  that  it  contained  a 
TilnaMe  coal  mine ;  and,  besides  paying 
to  R  94400,  F.  covenanted  to  pay  him  an 
annuity  of  $100  for  20  years ;  which  an- 
nuity was  to  cease,  if  after  the  mine  was 
faithfiilly  worked  by  F.,  it  should  not  yield  a 
certain  quantity  of  coal,  and  the  land  was 
aocordhicly  conveyed  by  R.  to  F. ;  it  turn- 
ing out,  m  fiMt,  that  there  was  not  such  a 
colli  mine  as  was  represented  bv  R. ;  a  per- 
petual fa^jmction  was  granted  to  restrain 
K.  from  proeecuting  at  law  for  the  annuity, 
though  It  did  not  appear  that  R.  had  been 
gvflty  of  fraud.    jRoseveZl  t.  AifOR,     199 


9.  Held,  also,  that  as  there  was  no  such  coal 
mine  in  the  land,  as  was  represented,  F. 
need  not  work  the  mine  in  order  to  deter- 
mine the  quantity  of  coal.  id. 

3.  Relief  can  be  had  in  equity  against  any 
deed,  or  contract  in  writing,  founded  in 
mistake  :  id. 

4  And  this,  whether  the  mistake  is  set  up 
affirmatively,  by  bill,  or  as  a  defence  :     id. 

5.  And  the  mistake  may  be  shown  by  parol 
proof.  id. 

6;  A  party  asking  equity  must  do  equity. 
M' Donald  v.  NeiUon,  139 

7.  Chancery  may  relievo  against  deeds  or 
judgments  obtained  by  fraud  or  imposition  : 
or  where,  if  reg^ulariy  obtained,  there  are 
circumstances  of  extraordinar)'  hardship, 
or  great  inadequacy  of  consideration  ;  but 
the  party  asking  equity  must  do  equity  ; 
and  he  must  not,  on  his  part,  have  been 
guilty  of  fraud  and  chicanery.  The  hard- 
ship sliould  not  be  tho  consequence  of  his 
own  misconduct ;  nor  should  he  delay 
coming  for  relief,  till  the  situation  of  tho 
parties  is  so  far  changed  that  they  cannot 
be  reinstated  in  their  original  rights.  Per 
Savage,  Ch.  J.  id. 

See  MoRTGAQB,  III.  Plxadivos  in  Cua!«ck&t. 

WiT.VESS,  1,  2. 


COURT  OF  OYER  AND  TERMINER. 

1.  A  court  of  oyer  and  terminer  cannot  be 
adjourned  by  a  circuit  judg^,  or  otherwise 
by  reason  that  a  number  of  the  county 
judges  sufficient  to  make  a  qnorum  are  not 

Present  at  the  day  appointed  for  holding  it. 
*eople  V.  Bradwell,  445 

2.  And  where  a  quorum  did  not  appear  till 
the  third  day  of  the  circuit,  and  then  open- 
ed the  oyer  and  terminer  and  convicted  a 
criminal;  held,  that  the  proceeding  waa 
coram  nonjudice,  id. 

3.  But  the  court,  on  certiorari,  ordered  a  rule 
to  set  aside  the  proceedings  so  as  to  pre- 
vent any  advantage  by  a  plea  of  auterfoiM 
convict.  id. 


COURT  OF  COMMON  FLEAS. 

1.  A  court  of  common  pleas  has  a  right,  in 
their  discretion,  to  set  aside  the  report  of 
referees,  upon  the  ground  that  it  is  found- 
ed on  testimony  of  a  witness  who  in  their 
opinion  was  not  credible.     Ex  parte  Bas^ 

««'»  458 

2.  So  of  the  verdict  of  a  jury.  id, 

3.  And  this  court  will  not  interfere,  to  i«- 
gulate  such  di8cretion»  by  mandamnc      tdL 

4.  Although  they  may  tmak  tlie  comniQii 
pleaaeired.  ^ 
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5.  TJnleu  it  be  in  a  f^ain  case  admittingr  of 
no  donbt;  so  that  there  is  no  n>om  for 
discretion.  id. 

6.  Where  an  inferior  jorisdiction,  haying  dis- 
cretiont  has  proceeded  to  exerciae  it,  this 
coort  will  not  control  it  id. 

See  Mandamus,  2,  3,  4. 


COURTS    OF    GENERAL    SESSIONS 
OF  THE  PEACE. 

See  CCRTIORARI. 


COURTS  OF  SPECIAL  SESSIONS. 

The  4th  section  of  the  act  declaring  the  po^« 
ers  and  duties  of  justices  of  the  peace  (2  R. 
L.  507,  8,)  and  creating  a  special  session 
for  the  trial  of  petit  larceny  without  a  jury, 
is  not  contrary  to  any  provision  in  the  Con- 
stitution of  the  United  States,  or  of  this 
state.    Murphy  y.  The  People,  815 


COURTS  OF  JUSTICES  OF  THE 
PEACE. 

I.  Juriedietion. 
II.  Service  and  return  of  process. 

III.  Appearance. 

IV.  Adjournment 
V.  Pleadings. 

VI.  Venire. 
VII.  Jury. 
VIII.  Evidence. 
IK.  Judgment. 
X.  Execution, 


See  Costs,  I.  4,  5,  7. 


II. 


1.  The  plaintiff  in  a  justice's  court  may  serve 
his  own  summons,  either  where  he  is  him- 
self a  constable  or  specially  deputed  for  the 
purpose.     Tuttle  v.  Hunt,  436 

2.  The  return  of  a  summons  in  a  justice's 
court,  personally  served,  and  stating  the 
time  when,  is  sufficient  Legg  v.  StUU 
man,  418 


IIL 
!•  A  ptrol  wanant  of  attorney,  to  i^ipear 


in  a  justice's  court  is  sufficient,  and  may 
be  proved  by  the  attorney  himself.  Pix* 
ley  y.  ButU,  421 

2.  A  justice  has  no  right  to  admit  an  attorney 
to  appear  upon  his  own  knowledge  of  his 
authority.     Beaver  v.  Vian  Every,        429 

3.  A  justice  may  appoint  a  guardian  ad  Uiem 
for  an  infant ;  and  if  the  infant  does  not 
nominate  a  guardian,  the  justice  may  ap- 
point such  person  as  he  shall  think  proper 
on  the  motion  of  the  plaintiff  BuUard  y. 
Spoor,  430 

4.  But  this  must  be  a  real,  not  a  fictitioas 
person.  id. 


IV. 


1.  Though  the  cause  have  been  twice  ad- 
journed by  consent,  and  the  last  adjonm- 
ment  be  under  the  defendant's  stipmation 
that  he  will  not  delay  the  cause  Airther ; 
but  will  absolutely  come  to  trial  on  the 
said  adjourned  day,  yet  the  justice  is  bound 
to  adjourn  again  on  the  defendant's  giving 
security,  and  showing,  on  oath,  the  anence 
of  material  testimony,  Slc,  with  due  dili- 
gence used  to  obtain  it  .  Smith  y.  Fenton, 

425 

2.  The  defendant  is  entitled  to  one  adjourn- 
ment of  course,  on  making  oath  and  giv- 
ing security ;  id. 

3.  And  on  showing  cause,  he  may  have  a 
still  further  adjournment,  provided  the  3 
months  have  not  expired.  id. 


V. 


A  declaration  in  general  indebitatus  aMump-i 
sit  in  a  justice's  court  is  good,  on  general 
demurrer,  though  it  contain  neither  time 
nor  place,  nor  any  request  to  pay.  Key* 
ser  V.  Shafer,  437 


VI. 


In  an  action  under  the  50  dollar  aot,  it  is  too 
late  for  the  defendant  to  demand  a  jury  of 
12  men  after  a  jury  of  6  has  been  demand- 
ed by  the  plaintiff  and  a  yenb«  issued. 
Bullard  v.  Spoor,  430 


VIL 

1.  The  justice  may,  on  his  own  motion, 
challenge  and  set  aside  a  joior  for  intoxi- 
cation.   BuUard  v.  Spoor,  430 

2.  If  neither  party  object,  this  rilanee  oon- 
cedaa  the  fikct  of  intozioatioii.  O, 
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VIIL 

Adinitt)n|r  evidence  of  a  plaintifT'i  declara- 
tiou  in  hii  own  favor,  if  objected  to,  is 
fatal  on  error,  though  the  court  below  di- 
rect the  jury  to  disregard  it  Tuttle  v. 
Hunt.  436 


VL 


I.  A  judgment  confcfisod  before  a  justice 
for  50  dollars  or  lefi!).  is  good,  vrithout  the 
oath  and  s)>o(rification  required  by  the 
7th  section  of  the  50  dollar  act.  Snydrr  v. 
Warren,  Sit* 

9.  The  act,  (srss.  41,  ch.  94,  ».  G  &  7,}  eni- 
poweriiig  a  jiifticr  of  tli^  peace  to  render 
judgment  on  confcsKion  to  lUO  dollars,  and 
urcscribing  the  manner  in  which  this  hhall 
be  done,  and  declaring  the  jiid;:ment  void 
unless  its  provittionM  are  complied  with,  did 
not  miuire  a  particular  of  the  iteniH,  outh. 
4Slc.,  except  wIutc  tlic  judgment  exceeded 
50  dollars,  (exclu»(ive  of  costs.)  Hut  see 
the  statute,  srtif).  47,  ch.  23h,  ».  V2  &,  13, 
which  now  requires  this  where  the  judg- 
ment exceedfl  t25  dollars,  (exclusive  of 
coata.)     Oriffin  v.  Mitchell,  548 

3.  Omitting  a  particular  of  the  items,  oath, 
tie.,  renders  the  judgment  void  as  to  credi- 
tora  only  ;  but  it  is  valid  and  binding  upon 
tl^  defendaut  id. 


X- 

See  ArrEAL,  2,  3. 


COURT  OF  ADMIRALTY. 

See  Insurance. 


COVENANT. 

1.  An  executor  assigns  a  judgment  in  favor 
of  his  testator,  and  covenants  as  executor, 
that  so  much  is  due  upou  it ;  held,  that 
the  covenant  is  personal,  and  binds  him  in 
his  own  right,     mar r in  v.  Stone,  781 

d.  In  construing  a  covenant,  it  must  be 
considered  with  the  context,  and  must  be 
performed  according  to  the  intention  of 
the  parties  as  derived  from  both.  id. 

3.  Accordingly,  where  S.  and  D.  two  of  H.'s 
executors,  as  such,  assigned  a  judgment 
to  M.  in  favor  of  U.  against  E.  who  was 
also  executor,  and  S.  and  D.  covenanted, 
M  executors,  that  there  was  due  and  «n- 
fmid  vpoH  the  judgment,  to  the  ouignorM, 


at  the  time  of  the  aoaignment,  ^6 
that  the  covenant  was  broken  e 
that  it  was  made :  for  H.  having 
E.  his  executor,  and  he  having 
the  trust,  this  extinguished  the  j 
and  90  there  was  nothing  due  u 
thereon,  within   the  meanine  of 
nant :  for  the  covenant  meant. 
tra«  due;  2.  that  it  was  due  t 
signors  as  executors;  3.  due  at 
4.  due  upon  thr  judg-mcnt. 
4.  Covenant.      Cases  cited    illustx 
proposition  that  though  the  lette 
venant  be  fulfilled,  vet  an  action 
spirit  and  intent  be  violated.    The 
Cieneral,  arguendo. 


CUSTOM    AND   USAGE    OF 

Custom  and  usafie  of  trade.  Whs 
custom  or  usage  :  manner  of  proi 
for  what  purposes  they  arc  rvidc 
not  to  sanction  a  penal  ofTcnec. 
tics  to  these  points  collated.  G 
Bank  of  Vtica  v.  FTa^er, 

See  Usury,  29, 

D 

DEED. 

1.  In  certifying  the  acknowlcdir 
mortgage,  or  deed,  &<;.,  undfT  1 
(1  R.  L.369.  s.  1.)  it  is  sufHci 
officer  to  say  **  on.  &c.,  before 
one,  &.C.,  came  J.  S,  to  me  kunu 
knowledged  that  he  executed 
mortgage  (or  deed)  fur  the  use! 
poses  therein  mentioned."  &c 
saying  -*  to  me  known  to  l>o  tlie 
scribed  in  and  who  executed  the 
gage,''  (or  deed.)     Jackson  v.  Gh 

2.  Tliat  the  omission  of  this  clans 
extensively  practiced  in  tho  t-ta 
many  titles  would  be  disturhf'd 
ing  it  to  affect  the  certiticate.  v 
ha}w  amount  to  a  construction  ( 
and  at  all  events  u^uld  rrnder 
unwilling  to  listen  to  an  object  ii 
cause. 

3.  Form  of  such  a  certificate. 

4.  l*he  deed  to  or  from  a  I  una 
office  found,  is  not  void  but  vc 
ly ;  and,  therefore,  one  who  is  i 
vity  with  tlie  lunatic  cannot  obji 
sanity. 

5.  The  objection  that  a  conveT:&n< 
is  void,  because  the  grantor  is  c 
■easion,  does  not  apply  to  a  pate 
of  Und  from  the  pe^pio  of  the  at 
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6.  The  registering  a  deed  of  oonvejranoe  is 
not  notice  to  a  sabsequent  purchaser,  ex- 
cept in  cases  where  ita  registry  is  made 
necessary  by  statute.  £«.  g.  Registering 
a  sheriff's  deed  is  not  notice.  Per  Suther- 
land, J.     Jame$  y.  Morey,  246 


PEFORCEMENT. 
See  Executory  Deyibe,  5* 


DEMURRER. 

1.  Where  there  are  several  pleas,  some  of 
which  are  carried  to  an  issue  df  law,  and 
some  to  an  issue  of  fact,  the  plaintiff  may 
first  argue  the  demurrer,  or  try  the  issue  of 
fact,  at  his  election.  Shaw  v.  Kaynumdy  512 

2.  Though  a  demurrer  must  be  signed  by 
counsel,  yet  if  it  is  not  so  n^ed,  and  the 
opposite  attorney,  on  its  being  served, 
sign  an  admission  that  he  has  been  served 
with  a  demurrer i  Slc,  this  is  a  Waiver  of 
the  defect,  and  he  cannot  treat  it  as  a 
nullity.    Alton.  578 

See  Hems  and  Deyisbes^ 


DEVISE. 

1.  Construction  of  Devise,  Authorities  ci- 
ted that  a  will  must  be  construed  through- 
out as  it  should  have  been  at  the  instant 
of  the  testator's  death,  and  cannot  be  va- 
ried by  subsequent  ciroamstances.  Per 
Jones,  counsel,  immediately  after  the  close 
of  the  attorney  general's  argument  Wilkes 
V.  Lion,  333 

3.  Seisin  of  the  devisor.  AuthoritieiT  cited 
riiowing  that  he  must  be  seised  at  the 
time  of  his  death  ;  otherwise  devise  cannot 
take  effect  id. 

See  ExBouToaY  Dcyisei. 


DISTRESS. 

1.  There  are  three  kinds  of  rent,  vi^^.  rent 
service,  rent  charge,  and  rent  seek.  Their 
nature,  and  difference  between  them. 
Cornell  v.  Lamb.  652 

2.  For  a  rent  service,  the  landlord  may  dis- 
train of  common  right ;  but  for  a  rent 
charge,  only  in  virtue  of  a  claoM  of  dis- 
tress. He  cannot  distrain  for  a  rent  seek, 
for  the  fUtnte,  4  G«o.  B,  ch.  28,  which 


gives  distress  for  all  rents,  has  not  been 
enacted  in  this  state.  id, 

3.  Fealty  is  not,  in  fact,  due  upon  any  ten- 
ure in  this  state.  It  is  altogether  fictitious. 
It  is  reudned  by  statute  as  to  lands  holdeu  in 
socage^  and  abolished  as  to  all  grants  made 
directly  from  the  state  ;  (1  R.  L.  70;)  but 
the  right  to  distrain  is  not  impaired  by  the 
statute.  It  remains  as  at  common  law, 
by  which  fealty  was  incident  to  every  te- 
nure, and  the  right  of  distress  incident  to 
fealty  ;  and  even  if  the  latter  be  taken 
away,  yet,  where  it  would  have  existed  at 
common  law  distress  may  be  made.        id, 

4.  So  that  a  distress  may  in  all  caoee  be  made 
upon  a  lease  by  parol,  which  would  be 
valid  by  the  statute  of  frauds,  where  the 
lessor  retains  the  reversion,  id.  Schuyler 
v.  Lefgettj  660,  S.  P. 

5.  Semble,  fealty  is  no  longer  necessiiiy  to 
support  the  right  to  dfttrain.  id, 

6.  The  conunon  law  right  of  distress  was  not 
intended  to  be  abolished,  but  to  be  preserv- 
ed in  full  force,  by  the  act  concerning  dis- 
tresses, rents  and  the  renewal  of  leases. 
(1  R.  Ia  434.)  til. 

7.  Whether,  where  the  landlord  executed  a 
lease  for  7  years,  and  left  it  with  a  deposi- 
tary appointed  by  the  lessecy  for  him  to 
execute  on  his  part,  which  he  agreed  to 
do,  but  neglected ;  and  yet  took  posses- 
sion of  the  premises  and  hekl  them  more 
than  a  year,  the  landlord  may  consider  the 
lease  as  executed  by  the  tenant  and  dis- 
train under  it  7  Quttre,    SckuyUr  v.  Ltf - 


gett, 


DOWER. 
See  AEsmuMKNT  and  Awaadw 


DUELUNG. 
See  Oathsl 


U 


EJECTMENt. 

1.  Ejectment,  Authorities  cited,  (hat  if  the 
interest  of  the  plaintiff's  lessor  expire  af- 
ter the  dOmiMencement  of  the  suit,  and  be- 
fore judgmelkit,  he  shall  hate  judgment  and 
execution  for  his  damages,  but  not  for  the 

^  land.     Wilkes  v.  Lion,  333 

2.  Ejectment.  Authorities  cite4  and  consid- 
ered, which  show  the  exceptknis  to  the 
role  that  the  defendant  may  proteoi  him* 

anoiititandinftitk^    Bhr^ 
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der  the  Mbtnte ,  (1  R.  L.  343,  s. 
san  V.  Ratfibone, 


Sec  Landlord  and  Ten  an 

EQUITY. 
8cc  Coi-RT  OP  Chancer! 

ERROR. 

I.  Writ  of  error  to  the  common  pie 
V.  Waterman  and  WelU,  36.  uoi 

a.  Rpturii. 

3.  Apsipiincnt  of  rrrore,  riz.  insufl 
lotrr  ;  ^onerul  a«fi|fnnieiit  of  err 

•1.  Diniinuliou  ullcc^ed,  viz. ;  no  v 
;!ttnrii('V.  iiur  riUc  tu  assess  dani 


rouiist'l.    nrstunuhu      Ausu'or  by   Jon  ph. 
rnunsi-l,  ;it  Ihr  r|r>«c  of  IiIh  r«»ply.  id. 

3.  Tho  li'.xMor  ill  cjiTtinoiit  is  not  lioiind,  of 
rtmrHr,  to  ontrr  into  Kprciul  consent  rnic, 
but  only  on  upplirution  to  the  court.  Jack- 
tttm  V.  67i7Mf  41:2 

4.  Fonn  of  a  H]MMM;tl  consent  rnle  by  tenant 
in  eonimon,  und  of  rule  fur  leuvo  to  «>nter 
into  it.  I  J. 

5.  A  female  lewnr  of  the  pIuintifT  in  nn  ac- 
tion of  ejeetnient.  w  not  exempt  from  an 
attachment  fitr  noii -payment  of  tlie defend- 
ant's coHtH,  where  they  do  not  exceed  5(1 
doilan.     Jackxnn  v.  Uuiurn^  4()'J 

€.  Th^  itatiite,  exi  niplint;  females  from  im- 
prisonment on  execution,  doiH  not  apply 
to  such  a  case.  iil, 

7.  To  warrant  one's  heinj;  mntW  a  lew^or  in 
ejectment,  he  iiiu}<t  liave  a  claim  to  a  nub- 
Kistinff  title  or  mtirest  in  the  premisses. 
Jackwn  v.  Pcii//.  51  )L* 

8.  It  is  not  enoup:h  that  it  may  be  a  ques- ;  •">.  Writ  of  certiorari  prayed. 

tion  on  the  trial  whether  the  \v^\  title  i^-  C.  Certiorari  to  certify  the  warrcii 
not  vested  in  him.  id. !      ney,  and  rule   for  avscHsincnt  of 

9.  A  delay  of  more  than  4  yean*  to  briufrj      if  to  be  found,  &c. 
ejectment,  after  notice  to  quit  by  a  inort-' 7.  Return  tc  the  certiorari,  no    v 
Ifngee  to  the  morti^aj^or,  is  not  a  waiver  of 
the  notice.     Jarktmn  v.  Stajfurd,  5 17 

10.  Tlie  notice  to  tpiit  by  a  mortfrairee  to  a 
mort|nif|[or,  necfl  not  direct  the  mortffa^r 
to  quit  on  a  day  in  the  year  correspondini; 
with  the  date  of  the  mortsfa^fe.  iV. 

11.  To  entitle  the  tenant  to  enter  into  a  spe- 1      and  jud^ient  thereon,  beiiifr  jrc 
cial  consent  rule  in  an  action  of  ejectment.   JV  There  can  be  no  assessment  ot  ci 
as  a  tenant  in  common,  he  must,  at  leajtt.j      the  clerk,  on  the  common  inoue^ 
s^'ear  that  he  claims  as  tenant  in  common. ;      on  an  in.«imul  computai^ent. 
Jarkmn  v.  Stilrf^  br^h.  10.  At\er  joinder  iu  error,  the  pa 

1~.  That  he  believ»'s  the   ai-tion  will  involve '        '" 

a  question  between  tenants  in  common,  i^ 

not  enouj^h.  id.  ■ 

13.  One  claimin;r  in  opiMsition  to  the  title  ol'  , 

the  tenant  is  niit   enlilied  to  l>e  admitted, 

defendant  in  ejectment   with  the   tenant. 

Jark-Mn  v.  Flint,  5iU 


btloniey ;  but  a  memornuduin 
rant,  and  rules,  &,c, 
8.    Jud^uent    erroneous,    no    rio/i 
having  been  entered  on  the    coi 
than  the  count  on  the  promissiorv 
the  rule  to  asscs^i  damarrcs  and' 


aUefve  dimiuution,  and  have  a 
Rfir  V.  Barker, 
11.  It  seemtt,  that  where  n  jud?* 
notice  material  (estimnny  iu  his 
the  jur\-.  this  is  not  error,  unless 
call  his  attention  to  il.  and  recu 
cive  it  in  charge.     Ex  parte  Ba 


14.  Nor,  femb.  it  he  entitled  to  lio  admitted.  !«•  The  remedy  for  refusing  io  cc 


such  rt^^uest  is  not  by  mandaiiii: 
pel  a  new  trial,  .ihou^  th^  rr: 
a  judge  of  the  V.  P.  who  shoaicj 

cnint  a  new  trial.*  but  by  a  bill 
tit-ns.  and  a  writ  oi  error. 


a  co-defendant  with  the  lanuiord  of  the 
tenant,  thouf;h  h«^  claim  as  tenant  in  com- 
mon with  such  landlord,  who  !:>  willinn^ 
and  request  in;;  to  have  him  joined  as  a  de- 
fendant, id. 

15.  The  court  will  not  stay  pn>cced:nes  in.  13.  It  seems  chat  on  issue  of  fac 
ejectment,  till  the  co.<is  of  a  fonner  eject-'  writ  vi  error,  and  verdict  r'or  ir 
tnent  are  paid,  unle.'W  it  appear  that  the  the  rule  for  reversing  th*  jud^ 
same  title  was.  or  mipht  have  bien  tried  a  common  rule.  Brxftcn  v.  Lirrtn 
in  the  fonner  suit.     J«;'-.-.#».t  v.  Stilef,   ."i9t> 

16.  And  where  W.  broiu;;ht  ejectment  airainst    See  Amendment.  5.  6.  CtRTiofcAfci. 


T.  and  G.  sousrht  to  l^  admitted  to  defend 
as  landlady  of  T.  which  was  denied.  l>e- ' 
cause  T.  was  the  tenant  of  W ;  on  G.'s 
Ininjring  ejectment  apunst  T.  held,  that ' 
the  proceedinpf  should   not  be  stayed  iu ; 
the  second  ejectment,  till  G.  had  paid  the 
coats  of  the  firet.  id. 

17.  Fonn  of  writ  of  inqniiy  on  affiimaace 
of  judgment  in  ejectment  upon  eiror  un- 


I.   ii.   9.     IV.  5.   d.     Coi-aT 
Ejectment,  IT.     Stmre 


oi 


EjsTATE. 

Lr^  meaniai^  of  the  vonL 

See  MonTBMs,  XIV.  1^ 
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ESTATE  TAIL. 
8«e  EzBCUTOKY  Devise,  2,  13|  13< 


EVIDENCE. 

1.  Evidence.  Authorities  cited,  show  in?  that 
afte^  a  man's  absence  for  7  years,  without 
being  heard  of,  he  shall  be  presumed  dead. 
Burr,  counsel,  arguendo.     Wilkea  v.  lAon^ 

333 

2.  That  the  instrument  forged  was  in  pos- 
session of  the  party  at  the  time  he  uttered 
and  published  it,  is,  prima  faciei  evidence 
that  it  continues  under  his  control  at  the 
time  of  the  trial     People  t.  Kingaley,  522 

See  CoftPO|iATioN^  3, 10,  11.  Couktsof  Jus- 
tices op  THE  Peace,  Vlll.  Custom  and 
Usage  op  Trade.  Insurance,  11.  Lex 
Mercatoria.  Mortgage,  4,  5.  Poor,  10. 
Slander,  2,  3,  4,  5< 


EXECUTION. 

1.  Execution — ^The  cases  which  require  rt* 
gularity,  and  fairness  in  a  sale  under,  cited 
by  respondent's  counseL  McDonald  v. 
Neileon,  139 

2.  Riffht  of  tenant  by  the  curtesy  initiate, 
sold  on  execution.  Schermerhorn  ▼.  Af(7- 
ler,  439 

3.  By  the  seisin  of  the  wife  in  fee,  of  one 
undivided  third  part  of  certain  premises, 
and  the  birth  of  a  child  alive,  the  husband 
became  tenant  by  the  curtesy  initiate ;  then 
his  interest  was  sold  to  R.  G.  on  execution : 
then  the  whole  premises  were  sold  to  R.  G. 
under  the  statute  of  partition.  On  appli- 
cation by  R.  O.  before  the  expiration  of  5 
months  from  the  first  sale,  tbc  court  ordered 
one-third  of  the  proceeds  of  the  sale  to  be 
put  at  interest  by  the  clerk,  to  be  disposed 
of  by  the  court,  at  the  expiration  of  the  15 
months,  according  to  the  rights  of  the  par- 
ties at  that  time.  id. 

4.  Two  writs  of  JL  fa.  may  issue  on  the 
same  judgment,  into  different  counties  at 
the  same  time.     Hammond  y.  Mather,  456 

5.  On  judgment  being  affirmed  in  the  court 
of  errors,  execution  may  issue  from  this  court 
at  any  time  on  filing  the  remittitur,  of 
course,  and  without  the  entry  of  any  rule 
for  that  purpose.     Lyon  v.  Burti$8,       510 

6.  The  15  months  r<»demption  from  a  sale 
on  execution  allowed  by  the  statute,  are 
calendar,  not  lunar  months.  Snyder  ▼. 
Warren,  518 

7.  In  computing  the  time,  the  creditor  is  al- 
lowed full  15  moDthe,  froim  the  day  o( 
Mie.  id. 

Vol.  IL  106 


See  AmendKe^,  7,  8,  9.  CoN^rABLE^  4  to 
13.  Counts  op  Justice  op  tub  Peace,  IX 
Ejectment,  5,  6.    Sukrifp^ 


EXECUTORS    AND   ADMINISTRA^ 

TORS. 

1.  It  is  a  general  rule,  that  if  a  creditor  ap« 
point  his  debtor  his  sdle  executor,  or  one 
of  his  executors,  and  the  debtor  accept  the 
trusty  this  operates  as  a  release  or  extingniah* 
ment  of  the  debt.    Marvin  ▼.  Stone,    781 

2.  But  a  qualification,  univenal  as  the  role 
isi  that  where  there  is  a  deficiency  of  as- 
sets to  pay  debts,  the  debt  due  fipom  the 
executor  is  not  discharged ;  but  shall  be 
considered  a  part  of  such  assets.  id, 

3.  In  the  latter  cuse,  it  has,  in  judgment  of 
law,  been  paid  to  the  debtor  executor  and 
is  considered  as  money  in  his  hands.       id. 

4  Choses  in  action  are,  generally,  not  deem- 
ed assets  till  actually  received  by  tbe  ex- 
ecutor, id, 

5.  But  if  he  release  the  debt,  it  iinaMa;  and 
he  shall  be  adjudged  to  have  received  it  id, 

6.  The  appointment,  by  a  creditor,  of  his  debt- 
or an  eiecutor,  is  considered  in  the  nature 
of  a  specific  bequest  to  him  of  the  debt,  and 
as  stich  must  give  Way  to  creditors.        idt 

7.  But  a  specific  bequest  takes  preference  of 
general  legacies,  and,  as  such,  the  bequest 
of  the  debt  will  be  preferred.  ui. 

8.  On  a  deficiency  of  assets  to  pay  debts,  all 
the  general  legacies  must  abate  |ihropor- 
tionalty;  but  a  specific  legatfy  is  not  to 
abate  at  all,  unless  there  be  a  deficiency 
Withont.  id, 

9.  Whenever,  from  the  whole  tHll,  it  ap-' 
pears  that  the  testator  did  not  intend  to 
discharge  the  debt,  by  making  his  debtor 
an  executor,  the  latter  is  a  tnutee  to  tb6 
amount  of  the  debt  Ibr  the  legiateee  or  neixt 
of  kin  4  id, 

10.  But  making  a  judgmeiKt  debtor  execu- 
tor with  others,  and  m  the  will  bequeath- 
ing all  judgments  that  may  be  in  the 
hands  of  his  executors  to  <fthen,  does  net 
show  such  intention.  itL 

1 1.  The  debt,  when  assets  fcttr  legatees,  Auc 
would  be  considered  money,  in  the  haddi 
of  the  debtor  executor. 

See  Covenant,  1,  3i 


EXECUTORY  DEVlse. 

1.  £.  died  in  September,  1798,llftviiig,  byhis 
last  will,  dated  Augoflt  Sid,  1798,  derked 
lande  to  his  son  Joseph^  id  fee ;  and  other 
liads  td  hkisM  Medce^  in  fee ;  and  added, 
«<  It  ia  my  will,  iad  1  do  oidar  and  i^pofait. 
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FRAUDS,  STATUTES  OF. 
See  LiJiDLOED  and  Tbnant. 

FRAUDULENT  SALE. 

The  non-delivery  of  property,  on  sale,  is  only 
one  circumiUuiee  in  proof  of  fraud,  and  may 
be  explained.    Buttt  ▼.  Swartwood,     431 


G 

GUARDIAN  AD  LITEM. 

See  CouftTS  op  Justices  of  the  Peace,  III. 

3,4. 


H 

HABEAS  CORPUS. 

1.  Suit  is  removed  from  common  pleas  by 
habeas  corpus,  and  the  plaintiff  neglects 
to  declare  within  two  terms,  and  the  de- 
fendant afterwards  refuses  to  receive  a 
declaration ;  then  the  plaintiff  brings  a 
second  action  here  for  the  same  cause. 
The  court  will  not  stay  proceedings  in  the 
last  suit  till  the  costs  of  the  first  are  paid. 
Lawrence  v.  Dickenson,  5^0 

2.  Where  the  defendant  removes  a  "cause  by 
habeas  corpus  and  the  plaintiff  does  not 
follow  him  by  declaring  in  this  court,  he  is 
not  bound  to  pay  costs.  »£• 

3.  The  two  terms  within  which  a  plaintiff 
is  allowed  to  declare  on  a  habeas  corpus 
must  be  reckoned  inclusive  of  the  term 
at  which  bail  is  put  in.     Bogart  v.  Brink- 

erhoff,  ^^] 

4.  Motion  to  set  aside  declaration  served  af- 
ter that  time ;  but  because  the  plaintiff 
showed  a  good  excuse  for  the  delay,  the 
motion  was  denied.  id. 

4.  And  so  the  plaintiff  does  not  absolutely 
lose  his  right  to  declare,  though  two  terms 
pass.  *^' 


HEIRS  AND  DEVISEES,  &c. 

1.  Form  of  declaring  against  heirs,  on  the 
simple  contract  of  the  ancestor,  under  the 
act  **  for  the  relief  of  creditors  against 
hein  and  devisees"  (1  R.  L.  316.)  Whit- 
aker  v.  Yottn^,  569 

2.  The  statute  prescribing  the  mode  of  pro- 
ceeding againit   joint  debton»  wl;»re  a 


part  only  are  brought  into  eeurt,  (1  R.  L. 
521,)  does  not  apply  to  an  action  against 
heirs,  &c.  id, 

3.  These  are  liable  to  the  extent  of  their  in- 
heritance only.  id. 

4.  If  some  are  not  warned,  those  who  are, 
must  plead  it  in  the  first  instance,  or  they 
lose  the  benefit  of  contribotion.  But  where 
it  appears  on  the  face  of  the  declaratimi, 
that  only  a  part  of  the  heirs,  6lc.,  are  ar- 
rested in  the  suit,  those  who  are  so  arrest- 
ed may  demur.  id* 


2. 


HIGHWAYS. 

1.  Though  a  road  be  laid  out,  the  overMer 
of  highways  has  no  right  to  open  it,  by  re- 
moving fences,  without  an  order  ftom  the 
commissioners,  or  a  majority  of  them. 
Kelley  v.  Morton,  494 

Nor  have  they  a  right  to  open  a  road 
which  they  have  laid  out,  or  direct  it  to 
be  opened  by  removing  fences,  until  after 
60  days  notice  to  the  owner,  to  remove  his 
fences.  ^  id. 

3.  And  if  fences  are  removed,'to  open  a  road 
newly  laid  out,  without  such  notice,  all 
persons  concerned  therein  are  trespass- 
ers, id. 

4.  If  an  highway,  or  any  part  of  it,  be  not 
opened  and  worked  within  6  years  after 
the  19th  March,  1813,  it  ceases  to  be  a 
road;  though  it  had  been  opened  and 
worked  before  that  time,  and  within  6 
years  after  it  had  been  laid  out  Lyon  y 
Munson,  426 

5.  Accordingly,  where  a  road  had  been  laid 
out  in  1798,  and  opened  and  worked  with- 
in 6  years  thereafter ;  but  a  part  of  it  had 
been  fenced  up,  and  the  travel  tnmed  an* 
other  way  for  6  years  after,  and  including,, 
the  19th  March,  1813 ;  A«/(f,that  the  part 
thus  fenced  ceased  to  be  a  road.  id, 

6.  And  consequently,  that  an  aetioB  for  the 
penalty  of  $5,  within  the  25th  aection  of 
the  act  to  regulate  highways,  would  not 
lie  for  continuing  the  fence.  id. 

7.  The  sworn  application  of  12  freeholders 
for  a  public  highway,  pursuant  to  the  16th 
section  of  the  act  to  regulate  highways, 
(2  R.  L.  275,)  is  a  public  doeoment,  open 
for  inspection  by  all  the  inhabitants  of  the 
town  in  which  the  road  is  laid  out,  and 
belongs  to  the  town  clerk's  office.    People 

V.  Vail,  m 

8.  And  if  it  come  into  the  hands  of  a  stran- 
ger, not  a  commissioner  of  highways,  this 
court  will  compel  him,  by  attachment,  to 
file  it  with  the  town  clerk  ft>r  the  inspec- 
tion of  a  person  who  is  a  party  to  a  suit 
in  which  the  road  is  in  question.  id ' 

9.  So  I6r  the  iDepectim  of  om  wlw  it  pcoM- 


640 


INDEX, 


cuting  a  mandamus  U>  compel  the  open- 
ing of  the  road.  id. 


HUSBAND  AND  WIFE, 
See  AfFM>A?|T9,  6,  7,  8,  9> 


INDICTMENT. 

1.  It  ia  a  general  rule,  that  in  an  indictment 
for  forgery,  the  instrument  forged  should 
be  described  particularly,  people  v.  King- 
ley,  522 

8.  But  if  in  tha  hands  of  the  defendant,  or 
lost  or  desjtroyed  by  him,  the  indictment 
pay  show  this  excuse,  and  set  forlh  the 
instrument  in  general  (erms,  if  it  contain 
enough  to  show  the  o^ence.  id. 

3*  Dates,  sums,  and  times  of  payment  may 
be  omitted.  id. 

4.  And  paxpl  eyidence  giyen  of  the  con- 
tMitfc  id. 


INFANT, 

jSee  CouftTt  of  Justices  op  th«  Peack,  JIl. 

3,4. 


INJUNCTION. 
000  Court  qf  EaKois,  19,  80, 


INSOLVENT. 

h  The  mle  to  discontinue,  on  reoeiying  a 
plea  of  an  insolyent  discharge,  is  not  a  rule 
of  course.    P^ld  y.  Browon,  503 

S.  An  insolyent  discharge  of  a  neighboring 
state,  which  exempts  the  person  from  im- 
prisonment but  leaves  the  future  acquisi- 
tions of  the  debtor  liable  to  execution,  re- 
lates |o  the  remedy  merely,  not  the  eon- 
tract,  and  is  not  of  any  force  in  thin  state. 
Wkiitemare  y.  Adams,  626 

3.  Imprisonment  is  no  part  of  the  contract,  id. 

4.  The  lex  fori  goyems  the  remedy.  id. 

5.  An  inaolyent  law  does  not  operate  as  a 
part  of  the  lex  loci  contructue,  unleM  it 
discharge  the  pontract  id. 


INSURANCE. 

1.  Inenrance  by  the  defondaatt,  on  a  cargo, 
at  and  tnm  New  Yotk  to  Hayana,  and  at 


and  from  thence  to  Lagulra    and   Porta 
Cayello,  or  either  of  them,  at   a  premium 
of  seven  per  cent,  to   retnru    five  and  a 
quarter  per  cent,  if  the   risk  ended  at  iL, 
without  loss,  or  two  per  ceuL    if  only  one 
of  the  two  other  ports  was  used,  and  the 
risk  ended  without  loss :  warranted  Amer- 
ican property.     The  cargo,  consisting  of 
flour  ana  pork,  was  purchased  o€  the  plain- 
tiff a  native  American  citizen    re«idin|r  in 
New  York,  by  L.,  a  Danish  citizen  of  8L 
Thomas,  then  in  New  York,  under  a  con- 
tract entered  into  here,  by  which  the  plain- 
tiff agreed  to  deliver  the  cargo  to  Lk,  at 
Havana,  or  at  Laguira,  or  Porto  Cavello, 
at  five  per  cent,  advance  on  the  invoice, 
or  cost,  paid  by  the  plaintiff,  and  the  freight, 
and   premium  of  insurance,  paid   by  the 
plaintiff.      The  cargo   was  consigned,    by 
the  plaintiff,  to  Spanish  merchanti*,  at  Ha- 
vana, (designated  by  L.,)  with  instructions 
to  dispose  of  the  cargo,  for  the    plaintiff's 
account,    &c.,  or  to  send   it   to   another 
market,  that  is,  to  a  windward  port     The 
bill  of  lading  expressed,   that   the    cargo 
was  shipped  (or  the  account  and  risk  of 
the  plaintiff,  to  be  delivered  at  Havana, 
to  H.  &  C.  or  their  assigns,    paying   no 
freight,  it  being  the  property  of  the  owner 
of  the  vessel :     On  the  arrival  of  the  ves- 
sel at  Havana,  the   consignees   interlined 
the  bill  of  lading  with  the  words,  "  or  a 
market  ;'*  and  directed  the  master  to  pro- 
cecd  to   Laguira ;  and  while   proceeding 
to  Laguira,the  vessel  was  captured,  near 
that  place,  by^  Venezuelean  privateer,  and 
carried  into  a  port  in  the  island  of  Mar- 
garita, and  the  vessel  and  cargo  libelled  in 
the  admiralty  court  there,   and  the  cargo 
condemned  as  prize,  &c.     N.  Y.  Firemen 
Insurance  Company  y.  De  Wolf,  56 

2.  In  an  action  <m  the  policy  to  recover  for 
a  total  loss :  Held,  that  the  cargo  was,  and 
remained  the  property  of  the  plaintiff,  un- 
til its  delivery  at  one  of  the  porta  mention- 
ed ;  that  there  was  no  delivery,  or  ac- 
ceptance of  it,  at  Havana ;  and  that  the 
consignees  there,  in  directing  the  master 
to  proceed  to  U,  acted  as  agents  of  the 
plaintiff,  who  continued  to  be,  and  was  the 
owner  of  the  cargo,  at  the  time  of  its  cap- 
ture  ;  and  that,  therefore,  the  warranty  was 
complied  with.  i^ 

S.  That  such  a  contract  of  sale  is  legal  luid 
valid,  both  by  the  municipal  law  of  this 
country,  and  by  the  law  of  nations,  and 
does  not  destroy  the  neutral  character  of 
the  property.  ,-^ 

4.  That  the  plaintiff  was  not  bound  to  dis- 
close  to  the  defendants  the  facts  and  cir- 
cumstances  of  the  contract ;  for  even  if 
they  were  material,  yet  the  insured  is  net 
obliged  to  communicate  any  faet,  aa  to 
which  there  m  a  warranty,  ^xnnm  orim- 
pliad.  1^ 
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5.  Where,  on  a  rale  of  groods,  no  time  -  is 
stipulated  for  the  payment,  the  price  it  to  be 
paid  on  their  deliyery  to  the  purchaser,    id. 

6.  Provisions  shipped  by  a  neutral,  with  a 
view  to  supply  the  army  or  navy  of  a  bel- 
ligerent, are  not  contraband  of  war.         id. 

7.  On  the  contrary,  such  a  destination  is  per- 
fectly lawful.  id. 

8.  The  right  of  neutral  and  peaceful  states, 
to  carry  on  commerce  with  countries  at 
war,  excepting  in  contraband  articles,  and 
with  places  in  a  state  of  blockade,  is  per- 
fect and  unquestionable :  id. 

9.  But  the  question  may  frequently  arise 
whether  the  contract  is  a  fraudulent  dis- 
guise, to  give  to  the  property  the  charac- 
ter of  neutrality  during  its  transit ;  and 
whether  the  property,  in  truth,  belongs  to 
the  neutral  or  the  enemy.  id. 

10.  The  principle  of  the  law  of  nations,  lay- 
in  gr  out  of  view  the  case  of  contraband 
articles,  and  of  places  actually  invested,  is, 
that  the  property  of  a  neutral,  in  its  pas- 
sage to  a  country  at  war,  is  free  ;  and  that 
the  property  of  the  adverse  belligerent  is 
subject  to  capture  and  forfeiture.  id. 

11.  It  is  settled  that  the  sentence  of  con- 
demnation by  a  foreign  court  of  admiral- 
ty is  not  conclusive,  but  only  prima  facie 
evidence  of  the  facts  upon  which  it  pur- 
portif  to  have  been  founded  ;  and  the  court 
will  not  hear  an  argument  in  favor  of  its 
being  conclusive.  id. 

12.  Other  points  were  discussed  by  counsel, 
but  not  decided,  viz.  1.  Whether  our 
courts  will  recognize  a  war  between  a 
colony  and  the  mother  country,  as  a  law- 
ful war,  before  the  independence  of  the 
former  is  acknowledged,  either  by  the  mo- 
ther country  or  our  own  government.  2. 
Whether  a  colony,  being  acknowledged 
independent,  is  bound  by  the  treaties  ex- 
isting between  the  mother  country  and  for- 
eign nations.  id. 


INTEREST. 

See  UsuAT. 


JAIL  LIBERTIES. 

See  ATTACHMBIfT,  L 


JOINT  DEBTORS. 
See  Hkibs  and  Dsymii 


JUDGMENT. 

1.  A  judgment  is  not  a  lien  on  a  term  for 
years.     Merry  v.  Halletf  497 

2.  Which,  when  sold  on  an  execution,  is  ir- 
redeemable after  one  year.  id. 

3.  A  judgment  creditor  oannot  redeem  a 
term  for  years.  id 

4.  A  judgment  created  upon  full  considera- 
tion, though  for  the  express  purpose  of 
enabling  l^e  creditor  to  redeemy  Js  valid. 
Snyder  v.  Warren,  518 

See  Bail,  1.  Coukts  op  Jvwnam  of  thk 
Pkacb,  IX.  1,2,  3.    Covenant,  1,  3.   Ex- 

ECUTOES  AND  ADMlNISTaATOBS,  10.      BCOET* 
QAQE,  IV.  5,  6,  7. 


JUDGMENT   AS  IN   CASE  OF  NON- 

SUIT. 

1.  One  of  several  causes  in  favor  of  the 
same  plaintiff,  and  involving  the  same  de- 
fence, was  tried,  and  verdict  for  defendant. 
The  plaintiff  declined  trying  the  other 
causes,  and  made  a  case  in  the  one  tried  ; 
and  the  court  denied  the  motion  for  judg- 
ment as  in  case  of  nonsuit  in  the  others. 
Sherman  v.  HTNitt,  453 

2.  But  to  avoid  paying  the  costs  which  ac- 
crue in  the  others  subsequent  to  the  trial 
of  the  first,  the  plaintiff  should  apprize  the 
defendant  of  his  intention  not  to  try.       id, 

3.  Where  a  cause  is  called  on  the  calendar, 
at  the  first  day  of  the  circuit,  but  not 
reached  afterwards,  it  is  no  excuse  against 
a  motion  for  judgment  as  in  case  of  non-* 
suit,  that  the  usual  practice  at  the  circuit 
has  been  to  call  over  the  calendar  on  the 
fint  day,  without  taking  it  up  in  order ; 
unless  the  judge  intimate  that  he  will  not 
consider  the  first  the  regular  and  orderiy 
call.    Jaekeon  v.  Sutphen,  457 

4.  Motion  for  judgment  as  in  case  of  nonsuit 
cannot  be  made  by  one  of  several  defend- 
ants, without  the  concurrence  of  the  oth- 
ers.    Bancroft  y.Wileon,  495 

5.  Where  all  the  defendants  move  for  judg- 
ment, if  it  appear  that  either  has  no  right 
to  move,  as  if  judgment  be  against  him 
by  default,  the  motion  will  be  denied  as 
to  all  t^ 

6.  Where  the  circuit  judge  suspended  the 
trial  of  a  cause,  on  the  suggestion  of  the 
plaintiff's  counsel  that  it  would  be  a  long 
cause,  and  the  business  afterwards  took 
such  a  course  that  the  cause  could  not  be 
tried  at  that  circuit,  a  motion  for  judgment 
as  in  case  of  nonsuit  was  denied  without 
costs.    Hart  Y.  Hildreth,  511 

7.  Absence  of  counsel  on  professional  buri- 
tyuot  allowed  at  an  excuse  for  not  go- 
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-vne  of  lickrina  or  olher  Inevitsblf 
aeciclcnl.  id 

9.  lt[ton  thi 

dtinand  i 
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LANGUIDUS. 
Ss«  Rrruu)  or  Wui*.    RftiK  ^ 


I  onlinary  rule  for  judemenl  . 
nonsuit,  niti,  the  defendant  mu 
«Ie,   Aic..    before   he   cau  hsTe 

judgmenl.     Jackioii  y.  Eddy, 
10.  But  where  the  rale  ia  absolute  for  jndg- 

meot  u  in  case  of  nonauil,  and   i>  0| 

Bliiialalini;,  tlir  plaialiff  niiut  tende 
coiti  and  dlipulalt,  sa  a  condllioa  lu 
inf  the  effect  of  the  rule 


LAW  OF  NATIONS 


LEASE. 
See  Dwraua. 


r  CONFESSION. 


1.  On  mo' 


ingloer 


Trr  usury,  it  ap|ieariti|>  fiom  Ihe  ■ 
to  bo  doubtful  whether  the  allegi 
ntnry  wai  true  or  not,  the  court 
B  feigned  issue  to  try  the  fact.     J 

S.  Ponn  ik  tlic  rule. 

3.  Kola  /or,  and  proceeding  upon  a  fci^rd 
ienie  to  trj  wlii^lher  a  jiidfpnent  ia  fraud 
ulent  a«tocredito™,vii..  JV.P,  Record,  m 
eluding  Placila,  Dtdatation,  Pita,  Con 
linttanct,  Poifca  rtidursed,  Rule  on  filing 
KP.  Bcem-daiuiPootea.    Note  (a)    466 


LEGACY. 


LEX  FORI. 
See  iCToivexT,  4. 


LEX  LOCL 
See  Is<oi.VE,\T,  5, 


LEX  MERCATORI.^ 


JUDGMENT  BY  DEFAULT. 
Sm  Cocit  or  Eaioaa,  S,  D,  9, 14. 


Lex  tirrcatoria  .■  what — how  p 
thorilies  to  Ihew  pointa  collai 
coauael,  atgvendo.    Bank  of  . 


.r  TH*  PwcE,  VII. 


LIEN. 
See  Jdhouent. 


LIMITATIONS,  STATUT 
Case  bom  Maaeachuaetla  Be|K 

be  cicloaive 


le  Bejmm 
er.     The 


LANDLORD  AND  TENANT. 

Tlioagh  a   parol   demiee  for  T  yeaia  be  ' 
by  tin  atatute  of  frauds,  yet  il  enures 
B  (enancy  fnini  year  lo  year,  if  the  ten 
enter  and  hold  under  it ;  and  it  will  regu- 
lale  the  terms  of  the  tenancy  in  other  re- 
■pecta;  at  the  rent,  Ibc  timeof  yrainhe 
ths  tenant  mual  quit,  &e.    ScAuyler  i 
J>«eK.  66 


LUNATIC. 
See  Dhd,  4. 


MANDAMUS. 
■  does  not  lie  where 
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•2.  Though  a  verdict  in  the  C.  P.  be  against 
the  weight  of  eridence,  and  that  court,  on 
motion,  refuse  a  new  trial,  there  being  a 
counsellor  at  law  on  the  bench,  yet  this 
court  will  not  interfere  by  mandamus.  Ex 
parte  Baily,  479 

3.  Because  the  grantmg  a  new  trial  rests  in 
discretion.  id. 

4.  Though  this  court  might  interfere  by 
mandamus  in  an  extreme  case  of  this  na* 
ture,  as  where  there  is  no  room  fur  doubt, 
yet  such  remedy  should  be  exercised  yery 
sparingly.  id. 

5.  Under  the  usual  clause  in  an  act  dividing 
towns,  requiring  the  supervisors,  d&c.,  to 
meet  and  apportion  the  poor  and  moneys 
of  the  respective  towns,  if  they  omit  to  do 
this  or  do  it  partially,  by  omitting  to  pass 
upon  a  particnlar  pauper,  mandamus  lies 
to  compel  them  to  correct  the  apportion- 
ment Supervisor,  ^c,  of  Sandlake  v.  Su' 
pervisor,  ^c,  of  Berlin,  485 

See  CouaT  or  Common  Pleas,  1,  2, 3,  4, 5, 
6.     Highways,  8. 


MERGER. 
See  MoRTQAQE,  XIV. 


MISNOMER. 

See  CoaroRATioN,  15.    Particux«ars,   Biix 

of,  5. 


MISTAKE. 

See  CouaT  of  Chancery,  1,  2,3, 4,5. 
RY,  13, 14,  15,  16. 


Ubu- 


MONEY  HAD  AND  RECEIVED. 
See  Cayuoa  Bridge  Company,  3. 

MORTGAGE. 

I.  What  shall  be  deemed  a  mortgage,  its 
naturet  tehat  claims  it  shall  secure, 
and  the  power  of  sals  therein, 
II.  Execution  of  a  mortgage. 

III.  When  it  will  be  set  aside  as  oppressive- 

ly, or  unduly  obtained. 

IV.  Nature  and  extent  of  the  estate  of  mort- 

gagor and  mortgagee. 

V.  What  course  the  mortgagee  should  pur- 
sue,  in  order  to  discharge  senior  in- 
cumbrances. 

VI.  Foreclosure  and  sals  at  law  and  in 
epiiiy. 


VII.  Registry  of  the  power  to  execute  mart" 

VIII.  Registry  of  mortgages. 
IX.  Registry  of  the  power  of  sale. 
X.  Assignment  of  a  mortgage;    convey^ 
ance  of  premises  in  whole  or  in  part, 
by  mortgagee  ;  and  how  this  affects 
the  power  of  sale. 
XI.  Registry  of  the  assignment. 
XII.  Assignee — his  rights,  and  to  whom  he 
should  give  notice. 

XIII.  By  what  act  the  mortgages  forfeits  his 
right. 

XIV.  Of  the  extinguishment  or  merger  of 

the  mortgage,  by  a  union  of  the  legtd 
equitable  estates  in  the  sams  person. 
XV.  Notice  to  quit 
XVI.  Right  of  redemption. 


I. 


1.  A  conveyance  of  property  abMlote  in 
terms,  if  intended  by  the  parties  to  be  a 
security  for  a  debt,  is  a  mortgage.  Clark 
V.  Henry,  324 

2.  And  this,  whether  the  intention  is  mani- 
fested by  a  written  defeasance,  executed 
simultaneously  with  the  conveyance,  or 
by  the  parol  declarations  or  the  acts  of  the 
parties.  *  tdL 

3.  H.  was  indebted  to  C.  on  promiMory  notes 
of  ^225,  and  executed  an  assignment  to  C, 
absolute  in  its  terms,  of  a  mortgage  which 
H.  held  against  one  D.  for  $106503  ;  and 
C.  and  H.  at  the  same  time  destroyed  the 
notes :  and  C.  executed  to  H.  a  writing,  by 
which  he  promised  to  sell  the  mortgage  to 
H.  if  he  would  pay  C.  $225  by  a  certain 
day ;  and  H.  failed  in  the  payment ;  and 
C.  declared  several  timea  before  the  day 
of  payment,  that  he  held  the  assignment 
as  security  for  his  debt ;  Held,  that  the 
assignment  was  a  mortgage,  and  not  a  con- 
ditional sale  ;  and  that  H.  might  redeem  on 
paying  the  debt  due  to  C.  with  interest    tdL 

4.  There  is  no  exceptioo  to  the  rule,  that  n 
conveyance  which  is  once  a  mortgage  is 
always  a  mortgage.  t^ 

5.  No  agreement  in  a  mortgage,  to  change 
it  into  an  absolute  conveyance  upon  any 
event,  will  be  allowed  to  prevail  l^  a  court 
of  chancery.  id. 

6.  English  doctrine  of  tacking,  and  whether 
it  extends  to  mortgagors  and  creditors^ 
considered,  per  Woodworth,  J.  James  y. 
Morey,  246 

7.  A  mortgagee  cannot  hold  the  mortgage  as 
security  for  any  claim  which  he  has 
against  the  mortgagor  by  bond  or  simple 
contract,  Slc.,  beyond  the  sum  q>ecifically 
secured  by  the  mortgage.  id. 

8.  Emcially  where  an  objection  is  interpos- 
ed by  a  bona  fide  judgment  eradttor.    id 


844 


INDEX. 


9.  Yet  a  mortgage,  to  secure  future  advan- 
ces, is  valid.  id. 

10.  And  it  seema,  that,  as  between  mortffa- 
gor  and  mortgagee,  a  mortgage  given  to 
secure  one  debt,  may  become  security  for 
a  debt  subsequently  contracted  by  the 
mortgagor  to  the  mortgagee,  where  the 
former  consents.  id, 

11.  A  deed,  absolute  on  the  face  of  it,  but  in- 
tended by  the  parties  as  a  security  merely 
for  a  debt,  though  registered  as  a  deed,  is 
valid  and  effectual  between  the  parties,  as  a 
mortgage ;  but  it  is  liable  to  be  defeated  by 
a  subsequent  mortgage  duly  registered,  id. 

13.  A  mortgage  is  a  mere  incident  to  the  debt ; 
and  an  assignment  of  the  interest  in  the 
land  without  the  debt  is  a  nullity.  WiUon 
V.  Troup,  id. 

13.  A  mortgage  is  good  without  a  power  of 
sale.  id. 

14.  The  nature  of  a  power  of  sale  in  a  mort- 
gage eonndered.  id. 

15.  U  ia  a  power  coupled  with  an  interest,  id. 

16.  Jt  teetiu,  it  is  a  power  appendant,  and 
not  in  gron.  id. 

See  111.  2,  3. 


11. 

1.  A  power  of  attorney  to  execute  a  mort- 
gage, aothorites  the  attorney  to  insert  in 
the  mortgage  a  power  of  sale,  on  default 
of  payment     WtUon  Y.Troup,  195 

9.  Thb  does  not  alter  the  nature  of  the  in- 
itmment,  or  gpve  any  greater  security  than 
is  implied  in  the  word  mortgage.  id. 

9.  The  power  to  sell  applies  solely  to  the  reme- 
dy ;  and  impairs  no  right  of  the  mortga- 
gor, id. 

4.  A  power  to  give  a  mortgage  must  be  taken 
to  mean  the  mstrument  in  common  use  as 
n  mortgage,  where  the  power  is  to  be  exe- 
cuted, id. 

5.  Mortgagea  in  this  state  generally  include  a 
power  Of  sale,  or  summary  foreclosure ;  id. 

B.  And  a  power  by  a  citizen  of  Pennsylvania 
to  execute  a  mortgage  in  this  state,  implies 
an  authority  to  insert  a  power  of  sale,  itc.  id. 


in. 

1.  Where  a  party,  whose  personal  property 
has  been  seixed  under  an  execution  against 
him,  and  a  sale  of  it  forced  with  great  rigor 
and  oppression,  and  at  enormous  sacrifice, 
by  the  deputy  sheriff,  acting  in  concert  with 
the  creditor,  who  is  the  chief  bidder  at  the 
■ale,  ia  induced,  in  order  to  avoid  the  saeri* 
fice  of  the  whole  property,  to  yield  to  the 
demands  of  the  creditor,  and  to  give  him  a 
bond  and  mortgage  for  a  large  aom  of  mo- 


ney, so  as  to  cover  not  only  the  amount  oi 
the  execution,  but  also  debts  doe  from  a  son 
of  the  debtor  who  is  insolvent,  the  aale  wilJ 
be  declared  oppressive  and  illegal  by  a  court 
of  equity :  and  the  bond  and  inortga|re,  aa 
havinff  been  oppressively  and  illegally  ob- 
tained, will  be  directed  to  stand  as  secnrity 
for  the  amount  only  which  is  dae  on  the 
execution,  with  interest  and  costs ;  and,  on 
pa3m]ent  of  that  amount,  to  be  delivered  np 
and  cancelled.    McDonald  y.  Neilmm^  139 

2.  But  where.  In  such  case,  the  creditor  has 
other  demands  against  the  debtor,  thoogfa 
they  could  be  enforced  in  a  court  of  equity 
only,  the  bond  and  mortgage  shall  also 
stand  as  security  for  them.  id. 

3.  And  if  it  appear,  moreover,  that  the  bond 
and  mortgage  were  executed  upon  full  and 
adequate  consideration,  and  are  on  the 
whole  reasonable,  the  court  will  not  inter, 
fere  ;  especially  where  the  debtor  has  de- 
layed all  objection  to  the  security  so  long 
that  the  creditor  cannot  be  reinstated  in  his 
original  rights.  id. 

4.  A  legal  act  will  always  be  presumed  to 
have  been  done  for  a  legal  purpose,  unless 
the  contrary  is  made  to  appear  by  positive 
proof,  or  the  strongest  circumstantial  evi- 
dence.   Per  Sutherland,  J.  id. 

5.  But  when  it  does  appear  to  have  been  done 
for  an  illegal  purpose,  a  court  of  equity  will 
restrict  its  operation  to  the  object  which 
might  legally  have  been  accomplished  by 
it.    Per  Sutherland,  J.  id. 


IV. 


1.  A  mortgagor  is  deemed  seised  as  to  all 
persons  except  the  mortgagee,  SttC  Wil- 
son  V.  TVoup,  195 

2.  Both  at  law  and  in  equity,  a  mortgage  is 
considered  a  mere  security  for  money :  id. 

3.  The  interest  of  the  mortgagee  is  a  chattel 
merely ;  id. 

4.  And  will  pass  by  delivery  without  wri- 
ting, id. 

5.  Where  on  a  judgment  entered  by  confession 
on  a  bond  and  warrant  of  attorney,  a  speci- 
fication of  the  consideration  was  not  filed, 
pursuant  to  the  statute  of  1818,  {now  repeal- 
ed,)  whether  the  judgment  is  fraudulent  and 
void  as  against  a  subsequent  creditor  by 
mortgage  f    Qutere.  Jamee  v.  Morey,  246 

6.  And,  per  Savage,  C.  J.,  a  mortgagee  ia 
not  a  purchaser  within  that  act  Wood- 
worth  J.,  contra.  fd. 

7.  The  meaning  and  extent  of  the  term  pmr- 
cAsse,  considered,  at  law  and  in  equity. 
Per  Woodworth,  J.  id. 


V. 


1.  A  mortgagee  may  pay  off  awDior  faievDK 


INDElf. 


M 


brance  ;  and  on  bill  filed  to  foreclose,  and 
to  be  reimbursed  the  sanl  which  he  has  paid, 
he  is  entitled  to  a  decree  for  indemnity 
out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged premises.     Dale  Y.  M^Evera,     118 

2.  But  whether,  if  be  purchase  the  mort- 
gaged premises  under  the  senior  indum- 
brance,  he  dan  have  a  decree  for  the  price 
which  h*e  has  paid,  to  be  allowed  ont  of  the 
proceeds  of  a  sale  unde^  his  mortgage  7 
QoiBre.  id. 

3.  Whether,  in  judgment  of  law,  the  inter- 
est which  he 'thus  acquires  as  purchaser 
is  a  full  equivalent  for  the  money  which 
he  pays  7     Quare.  id. 

4.  Where  W.  held  a  mortgage  against  F.,  on 
lots  in  the  city  of  New  York,  subject  to  a 
tax  due  to  the  corporation,  and  the  lots 
were  sold  at  auction  for  the  tax,  and  the 
executors  of  the  mortgagee  bid  them  in 
for  a  term  of  one  year,  at  the  amount  of 
the  tax,  and  then  filed  their  bill  praying 
to  be  reimbiiraed  by  a  sale  of  the  mort- 
gaged premises  under  a  decree  df  foreclo- 
sure ;  held,  that  they  were  purchasers  in 
their  own  right,  and  must  rely  upon  the 
use  of  the  premises,  during  the  term,  for 
their  reimburaement.  id. 

5.  A  tax  laid  upon  real  estate  m  the  city  of 
New  York,  for  the  purpose  of  opening  or 
improving  a  sti^t,  &c.,  takes  preference 
of  a  prior  mortgage.  id. 


VI. 


1.  A  mortgagee,  though  he  have  conveyifd 
the  whole  mortgaged  premises  with  war- 
ranty in  fee,  can  yet  foreclose ;  for  this  dan- 
vcyance  of  the  land  will  not  pass  his  Inter- 
est in  the  mortgage.  Wilson  v.  Troup,  195 

2.  So  if  he  have  thus  conveyed  only  a  i^art 
of  the  mortgaged  premises,  he  may  yet 
foreclose  for  the  whole  unddr  a  power  of 
sale  in  the  mortgage ;  and  may  himself 
become  the  purchaser.  id. 

3.  Whether  a  mortgagee,  hating  assigned 
part  of  his  interest  in  the  mdrtpge,  may 
foreclose  under  a  power  of  sale  m  his  own 
name,  or  must  give  notice  in  the  name  of 
himself  and  his  asiignees  7     Qu<Bre.       id. 

4.  Though  the  mortgagee  convey  in  fee  a  part 
of  the  mortgaged  premises,  this  does  not  pre- 
judice the  right  of  the  mortgagor  to  res- 
deem.  *»• 

5.  A  statute  foreclosure  of  a  mortgage  is 
equivalent  to  a  foreclosure  in  equity.      id. 

6.  If  a  mortgagee  convey  a  part  oif  the  mort- 
gaged premises  with  warranty,  and  after- 
wards himself  purchase  the  Whole  undeV 
the  power  of  sale,  the  purchase  will  enure 
to  the  benefit  of  his  grantee.  id. 

7.  Fend  of  order  of  rd&rence  to  a  master,  to 
■aceitain  and  reiNirt  balance  doe  on  mort- 

ToL.  11.  107 


gfage,  &.C.— <)rder  o/sidc}  of  mortgaged  pre- 
mises. — How  to  dispose  of  proceeds, — to  d(^- 
liver  title  decida,  &.c. — to  deliver  possession 
to  the  purchaser,    id.  James  v.  Morey,  346 

See  AfTiDJkfrr,  5. 


VII. 

1.  It  is  ncrt  Necessary  iti  the  Talidity  tit  a 
mortgage,  or  a  pnrchitoe  nnder  a  ftower 
of  sale  therein,  even  as  against  aabtfaqnont 
purchasers,  &c.,  that  thd  power  to  ezeetite 
it  should  be  registered  acjrordtng  to  th^  sta- 
tute, (1  R.  L.  373,  s.  2.)     WiUon  r.  Troup, 

195 

2.  This  is  not  necessary  as  against  the  mdrt^ 
gagor.  id. 


VIII. 

1.  Of  two  unri^ristered  lilortgaffM,  thS  fAd<r 
est  takes  preference.      Per  BaTaftf,  Ch. 
Jdstice.     James  v.  Moref,  S46 

9.  The  second  cannot  take  preferende,  na- 
less  registered  ;  and  Kot  even  then,  if  tho 
second  mortgagee  have  notice  of  the!  &st 
mortgage.  id, 

3.  A  mortgage,  by  wsty  of  an  absolute  deed,* 
must  be  registered  as  a  miolktgage,  in  or- 
der to  be  effectual  against  subaeqaent  bo-^ 
na  fide  purchasers  or  mortgagees.  ii 

4.  llie  rMfistering  it  as  an  ^nolttte  deed,ia' 
not  ^flicient  for  this  purpose.*  id: 


IX. 

1.  The  provision  ibat  the  poW^if  of  sale  sliaii 
be  recorded  before  a  conveyance  nnder  it 
shall  be  executed  (sess.  36,  ch.  32,  a.  6,  1' 
R.  L.  374,)  is  for  the  benefit  of  the  purcha- 
ser; and  was  intended  to  protect  him 
against  subsequent  purcfantseriy  Stc  Wil' 
son  V.  'troup,  195 

2.  But  it  docs  not  lie  with  tbe  mortgag>c^  to 
object,  that  a  sale  and  conveyancfe  have 
been  made  under  the  {lower,  w2thfltit  its 
having  been  recorded.  id. 

3.  It  was  conceded  by  ihti  conrt,  ihtii  the  re- 
gistry of  a  power,  the  proof  or  acknowledg- 
ment of  which  was  taken  out  of  thia  state, 
though  before  a  commrissioner  resident  herct 
is  a  nullity.  t4. 


1.  If  the  donee  of  t  power  i^ipMdaBt  ibid 
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coupled  with  an  interegt  (as  a  iDortragree) 
convey  his  whole  estate,  this  would  pass, 
but  not  extinguish  the  power.  Wilson  v. 
Troupt  195 

2.  This  is  the  common  case  of  the  assign- 
ment of  a  mortgage :  id. 

3.  Which  carries  not  only  the  legal  estate, 
but  all  the  remedies  or  powers  attached  to 
it  id- 

4.  Bat  a  conveyance  of  a  part  of  the  estate  will 
not  carry  with  it  a  corresponding  portion 
of  the  power ;  id. 

A.  Because  the  power  is  indivisible.  id. 

6.  It  can  operate  but  once,  and  then  is  ex- 

haosted.  id. 


XL 


1.  The  recording  an  assignment  of  a  mort- 
gage is  not  necessary  within  any  of  the 
general  registry  acts.  James  v.  Morey,  346 

2.  It  is,  therefore,  no  noti«:c  to  a  mortgagor, 
so  as  to  render  payments  by  him  to  the 
mortffaffee,  in  his  own  wrung.  id. 

3.  Nor  IS  it  notice  to  a  subsequent  assignee 
of  the  mortgagee  ;  id. 

4  Nor  to  a  subsequent  purchaser  or  mort- 
gagee of  the  premises.  id. 


XII. 

1.  The  amffnee  of  a  mortgage  takes  it  sub- 
ject to  ul  the  equities  existing  between 
the  mortgagor  and  mortgagee  at  the  time 
of  the  assignment ;  but  not  subject  to  the 
latent  equities  of  tliird  persons,  unless  the 
assignee  have  notice  of  such  equities. 
James  v.  Morey,  340 

2.  Payments  made  after  an  asedgnment,  but 
before  notice  of  the  assignment  is  given  to 
the  mortgagor,  must  be  allowed  to  him.  id. 

d.  But  it  is  not  necessary'  to  the  protection  of 
the  assignee,  that  he  should  give  notice  of 
his  assignment  to  a  subsequent  assignee, 
or  purchaser  from  the  mortgagee.  id. 

A.  One  assigns  as  mortgagee:  Whatever 
interest  he  afterwards  acquires  in  the 
mortgaged  premises,  enures  to  confirm  the 
astignment  Per  Sutherland,  J.  James 
V.  Morey,  246 


Xllt 

Whether  one  having  a  recorded  mortgage, 
standing  silently  by,  and  seeing  another 
bid  off  the  mortgaged  premises  on  a  judg- 
ment younger  Uian  the  mortgage,  forfeits 
hia  clami  under  the  mortgage  in  equity  ? 
Qumn,     Per  Sutherlaod,  f.     Bat,  per 


Savage,  C.  J. :  he  does  not ;  for  th 
is  notice  to  all  the  world.  James 


XIV. 

1.  At  law,  where  a  greater  estate  i 
meet,  and  coincide  in  the  same  ] 
one  and  the  same  right,  without  i 
mediate  estate,  the  less  estate  ii 
ately  annihilated,  or,  in  the  law 
said  to  be  merged.     James  v.  Mc 

2.  This  rule,  at  law,  is  inflexible. 

3.  And  where  the    equitable   and 
tates  unite  in  the  same  person,  tl 
ble  is  merged  in  the  legal  estate. 

4.  But,  in  equity,  the  rule  is  not  inil 

5.  It  depends  on  the  expressed  or  ii 
tention  of  the  [>erBon  in  whom  t 
unite,  whether  the  equitable  ei 
merge,  or  still  be  kept  in  existcir 

6.  Or  upou  the  circumstance  that 
capable  of  making  au  election, 
infant,  a  lunatic,  &>c. 

7.  In  the  latter  case,  tho  equita 
shall  still  be  kept  on  foot. 

8.  And  so  where  it  is  for  the  inte: 
person  in  whom  these   estates 
law  will  imply  an  intention   to 
equitable  estate  on  foot. 

9.  Thus,  where  a  mortgagee  pui 
takes  a  release  of  the  equity  o 
tiun,  the  whole  estate  is  vestei 
and  the  mortgage  is  extinguishri 

10.  And  with  it  tho  mortgage  debt 

11.  Unless  intention,  incapacity  t 
interest,  dec,  in  the  mortgag^ee, 
to  prevent  the  merger. 

12.  And  where  a  mortgagee  pui 
takes  a  release  of  the  equity  o 
tion  in  a  part  of  the  mortgaged 
the  mortgage  is  extinguished  pro  i 

13.  And  may  be  apportioned  bel 
part,  as  to  which  it  isextingnishe 
part  in  relation  to  which  it  exists 

14.  Various  acts,  declarations  anc 
stances  considered,  which  evince 
tiou  to  keep  the  legal  and  equ 
tates  distinct,  or  to  unite  tliem. 

15.  Meaning  of  the  word  es/ate,  in  I 
Per  Sutherland,  J. 

16.  Can  be  no  merger  unless  csU 
Per  Sutherland,  J. 

17.  When  an  equitable  eHtate  is  one 
by  an  union  with  the  If^gal,  it  is 
ever,  and   cannot  be  revived, 
mer.  Senator. 

18.  Where  the  equity  of  redemption 
by  being  united  with  the  legal  est 
hands  of  a  mortgagee,  &c.,  an  u 
by  the  words  grant,  &^->  may  e 
conveyance  in  fee,  if  not  restrain 
kaheniium.    Per  Woodworth,  J. 
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XT. 

Sm  EjKcncsMT,  9, 10. 

XVL 
See  VI.  4. 


MOTIONS. 
See  PftAonoB,  V, 


N 


NAME. 

See  CoBPOBATXON»  15.     Particuulbs,  Bill 

OF,  4,  5. 


NEUTRAL  RIGHTS. 
See  Insueanob. 


NEW  TRIAL. 

1.  A  court  will,  in  their  discretion,  some- 
times deny  a  new  trial,  though  the  ver- 
dict be  plainly  against  law,  as  if  the  na- 
ture of  the  controversy  be  trifling,  Jt/C., 
Ex  parte  Bailey,  479 

3.  Motion  for  a  new  trial,  for  irregularity 
and  newly  discovered  evidence,  is  au  enu- 
merated motion.    Anon,  586 

See  Costs,  1. 10.  Court  of  Common  Pleas. 
Error,  12.  Mandamus,  2,  3,  4.  Slan- 
der, 2, 5. 


NEW  YORK,  CITY  OF. 

On  ordering  a  rule  to  pay  out  moneys  which 
have  been  paid  Into  this  court,  as  belong- 
ing to  unknown  owners  in  the  city  of  New 
York,  under  the  powers  of  the  corporation 
to  enlarge  and  improve  streetfl,  this  court 
will,  if  the  claim  be  doubtful,  require  secu- 
rity to  refund  on  its  turning  out  to  be  un- 
founded.   Matter  of  De  Wint,  498 

Sm  MoETaAQB,  V  5. 


NEW  YORK  FIREMEN  INSURANCE 
COMPANY. 

See  Corpobatioh; 


NONSUIT. 

See  JUDOMBMT  AS  IN  OASS  OF  HOmUlT. 

NOTICE. 
See  Dbbd,  6.    MoRTOAaB,  XL  JUL  9,  8» 

NOTICE  TO  QUIT. 
See  Ejectment,  9, 10.    Lanoloed  and  Tbm» 

ANT. 


o 

OATHS. 

Since  the  adoption  of  the  new  coosiitatioa, 
the  oath  against  duelling  cannot  be  required 
of  a  solicitor,  counsellor,  &c  Ca»e  of 
Wood,  29,  note(6)  Cor.  Sanford,  Chan* 
cellor. 


OFFICE. 

See  Attorney. 

ORDER  OF  RELIEF 
See  Poor,  4. 

OVERSEERS  OF  HIGHWAYS, 
See  HiOHWATs,  1,  3,  3. 

OYER  AND  TERMINER 
See  Court  OF  Otis  and  TsmHiifiR. 


PARTICULARS,  BILL  OF. 
1.  Hi*  defendant  may  dmaad  %  UQ  of  ptiw* 


^8 


INDEX. 
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tiriilan  boforA  tppcarancs.    Roogerelt  v. 
dardinrrt  463 

S.  An  order  for  a  bill  of  particulars,  Btayiiij; 
the  pnit^oedinffH  alwolutely  till  a  bill  i«  de- 
li vrr<-d,  in  irrofrulnr.  id. 

3.  It  should  be  tlial  a  bill  be  rurulBhed  by 
such  a  day,  or  ruune  nhown  atraiiiHt  it.    id. 

4.  Bui  thou(|rh  irn^^ular,  it  Htays  the  pro- 
crrdiu^  till  vur*at>'d.  id. 

5.  The  law  knowH  of  but  one  cliristian 
uainc ;  aud,  therpfure ,  the  oniissiuu  of  V. 
S.  in  the  nainc  of  oiu>  of  tho  phiintifi^  in 
the  title  to  Huch  an  order,  id  not  such  a 
miBentitlin);  an  will  render  it  null.  id. 

6.  Order  for  bill  gf  particulars  absolute  in 
the  finl  inataucc.  The  judj^c  is  requested 
to  vacate  the  order  for  that  n*ason.  which 
he  refusea  to  do.     Ifmard  v.  Henry ^     ****"* 

7.  Order,  therefore,  bet  uai^c  for  irruj^uluri- 
ty.  id. 


PARTITION. 

In  partition,  money  paid  into  court  for  um*  of 
ownera  unknown,  paid  out  to  claimantH. 
without  requirinjir  security  to  refund,  ay 
provided  by  ih**  statute,  (sens.  3G,  ch.  UM), 
a.  7,  1  R.  L.  511.^  it  ap|>eann^  that  the 
■um  clain^ed  was  small,  and  the  claimants 
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^ealthy.     Oreen  v.  Berkmanf 


PAUPER. 
See  Poor. 

PENAL  STATUTE. 
See  Cavitoa  Beipce  CoMP.\yv«  4. 

PLEADINGS  IN  CHANCERY. 

1.  Where  the  complainant  in  chancery  omits 
to  reply*  and  sets  down  the  cause  for 
hearing  on  bill  and  answer,  the  latter  will 
be  taken  aa  conclusive  proof  of  the  facts 
which  it  seta  up  by  way  of  defence.  Dale 
Y.M'Evers,  118 

2.  If  the  complainant  mean  to  questbn  the 
truth  of  the  answer,  he  should  reply,  and 
inve  the  defendant  an  opportunity  to  take 
hia  proofs.  id. 

3.  Every  material  allcfration  should  he  put 
in  issue  bv  the  pleadings.  Per  AVood- 
worth,  J.   "  ill  'Donald  v.  Neilton,  139 


PLEAS  AND  PLEADING. 
1.  A  plea  in  abatement,  e.  g.  non-joinder  of 


others  as  defendants,  cannot  be  r 
after  a  plea  in  bar,  e.  g.  the  genera 
Painter  v.  Ktertaon, 
2.  In  assumpsit  the  defendant  plead 
(reneral  issue,  and  a  second  plea,  : 
fact,  and  about  which  there  w.-i; 
doubt  as  to  its  froodnrss  in  point  o 
and  on  motion  by  the  plain tilF.  th 
ordrred  it  stricken  out.  Steurart  v. 
kiitii,  €i^  \.  Kichley  v.  Proone,  H.  1 
K.  B.  637,  note  i^a)  S.  P. 

See    BiLpt  OF  Exchange   and  Pro.i 
NoTKs,  2.     CoaroRATiox,  13,  Ifi.     i 

OF  JUSTICKS  OF  THE  PEACE.  V.  I 
RRR.  HeiRH  and  DeV1S£F.»,  1.  PlE 
IN    CUANCEIIY. 


POOR. 

1.  One  who  had  been  occasionally  ai 
tiallv  relieved  bv  the  town,  and 
circumstances  h:id  under^ne  no  n 
change  for  the  lictter  after  bein?  n 
was  holden  to  be  a  pauper.  Supt 
i\rc.  of  Sandlake  v.  tiiuj}rrrisor  !»_ 
lirtt 

2.  An  order  removing  a  pauper  aj 
from  and  abuudoned  by  the  town  i 
move,  who  consent  to  take  back  tl 
per  without  tryinp  the  appeal,  is  n 
elusive  as  between  that  town  and  th 
ty.     People  v.  Supervisors  of  Cat/ui 

3.  The  latter  is  not  protected  by  i 
maintaining;  the  pauper  as  one  ha^ 
residence  in  the  state. 

I  4.  Where  a  magistrate  makes   an   < 
j      maintain  a  pauper,  as  a  non-re^ideni 

state,  and  unable  to  be  removed. 

seems,  is  conclusive  upon  the  board 

pervisors. 

5.  If  it  do  not  appear  that  one  ha^i  fr 
settlement  in  his  own  rifirht.  hia  actl 
follows  that  of  his  fatlu-r.  Aijri-ai 
Alhantff 

6.  But  a  ehan^  in  the  settlement 
father  will  not  aflfrct  that  of  the  sor 
father's  settlement   is   obtaiiud   afi 
emancipation  of  the  son. 

7.  What  shall  amount  to  an  emanci 
The  {rrandfather  had  a  st-ttlHineni 
his  son's  settlement  follows  the  ii 
and  the  son  not  having  (rained  a  sett 
in  his  owu  right,  the  grandson's  is 
same  place. 

8.  To  acquire  a  settlement  by  apprenii 
the  ser\'ice  must  be  under  an  indent 
a  deed,  contract  or  writine*  not  ind 
a  parol  binding  is  not  sufficient. 

9.  The  place  of  birth  is,  prima  fac 
place  of  settlement ;  but  if  the  fathe 
tlement  be  in  another  place,  the  sett 
of  the  child  foUowi  hk. 


i 


ini>e:(. 
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10.  It  appeared  that  at  the  Albany  alms* 
honse,  certain  booka  are  kept  in  which- the 
namea  of  paupers,  dec,  are  entered  ;  and 
also  quarterly  returns  made  to  the  corpo- 
ration. To  show  that  a  pauper  was  set- 
tied  at  Albany,  by  bein^  entered  and  re- 
cognized as  a  pauper  of  that  city,  the  alms- 
house books  being  (as  insisted)  burnt,  parol 
proof  of  their  contents  was  offered  ;  heldf 
that  admitting  the  books  to  have  been 
burnt,  parol  was  not  the  next  best  evi- 
dence, but  the  quarterly  returns  should  be 
produced.  id. 

See  Mandamus,  5, 


POSSESSION,  ADVERSE. 
See  Jackson  v.  Ountaer,  552.  id.  563,  note  (c) 

POWER. 

1.  The  power  to  execute  an  instrument  of 
known  and  definite  signification  in  the  law, 

•  will  not  authorize  the  execution  of  one 
having  a  difierenl  effect.  Thus,  a  power 
to  convey  does  not  authorize  the  attorney 
to  insert  in  the  conveyance  a  covenant  of 
seisin.     WiUon  v.  Troup i  195 

2.  The  words  even  of  a  naked  power  are  not 
always  confined  to  what  they  necessarily 
import  in  their  strictest  legal  sense.         ia, 

3.  But  they  are  to  be  construed  according  to 
the  intent  of  the  parties.  id. 

4.  This  rule  considered  upon  authority,      id, 

5.  And  applied.  id. 

6.  The  distinction  between  powers  appen* 
dant  and  in  gross.  The  first  is  where  the 
donee  of  the  power  has  an  estate  in  the 
lauds ;  end  the  estate  to  b^  created  by  the 
power  does,  or  may  take  effect  in  posses- 
sion, during  the  continuance  of  the  estate  to 
which  the  power  is  annexed.  id. 

7.  As  a  power  to  a  tenant  for  Ufe,  in  posses- 
sion, to  make  leases.  The  latter  is  where 
the  donee  of  the  power  has  an  estate  in 
the  lands ;  but  the  estate  to  be  created  un- 
der the  power  is  not  to  take  efl!ect  till  the 
determination  of  the  estate  to  which  it  re- 
lates, id. 

See  MoaTOAQK,  IL  X. 


PRACTICR 

See  CEKTioaAKi.  Court  or  Erroks.  Courts 
of  jubticbs  op  thb  pcaoc,  iii.  3,  4. 
Ejectment,  3,  4,  5,  6, 7,  8,  11, 12, 13, 14, 

15,  16,  17.      EutOl.      GlJAEliUN  AD  UTBM. 

'  ...» 


Habeas  Corpus.  -  Insolvent,  1.  Juzki- 
MBNT  BY  Confession.  New  York,  Citt 
OF.  PARTmoN.  Pleas  and  Plkadum. 
Production  of  Papers.  Rule  to  bri.n« 
IN  THE  BODT.    Reference. 

I.  Relative  to  proeegt. 
II.  Arrtat,  detainer,  bail  and  appearance. 

III.  Bill  of  particulars. 

IV.  Service  of  papers, 
V.  Motions. 

VI.  Waiver  of  Irregularity. 
VII.  Staying  and  setting  aside  proceedings^ 
VIII.  Feigned  issue^ 
IX.  Judgment, 
X.  Execution, 
XI.  Certiorari. 
XII.  Writ  of  Error, 

XIII.  Costs. 

XIV.  Entitling  papers. 


I. 


See  Arrest,  1,  2. 


II. 

See  Arrest,  1,  2.    Bail. 


III. 
See  Particulars,  Bill  of. 


IV. 


Where  an  attorney  boards  at  one  dwelling 
house,  and  has  his  office  at  another  dweQ- 
ing  house,  and  he  is  absent,  leaving  no  one 
in  his  office,  the  service  of  papers  should 
be  by  delivery  to  some  person  belonging  to 
the  house  where  he  boards,  rathM'  Uian  to 
one  belon^ng  to  the  house  where  his  office 
is  kept.    LMthrop  v.  Judivim,  484 

See  Demurrer. 


V. 


1.  A  non-enumerated  motion,  though  grant- 
ed, may  be  opened  of  course,  at  any  time 
during  the  progress  of  the  non-enumerated 
business,  the  counsel  on  both  aides  being  in 
court,    Jackson  v.  Eddy,  598 

2.  But  if  both  are  not  present,  semh,  caose 
should  be  shown  upon  affidavit.  idm 

See  ArriDAViT,  4.    New  Trial,  %    Pao- 
puonm  or  PAnui 


Motion  to  n^j  proceedingi  tilt  tfae  coal 
former  fail  be  paid,  come*  too  Ute  alUr 
jndj^menl  peribeled    FyMd  t.  Brmen,  503 


VIII. 

See  JuDoniCT. 


I,  5,  G,  7,8,9,10,11,  IS,  13. 


Sm  ClKTlOlUM. 


Sm  EkBoa.    CotntT  or  Eibom. 


XllL 

»  AaBRm4J«Il>1  IHD  AWABD,  8.     Co*t>. 


See  AmniTn',  S,  3, 6,  7.    Ceitiouri,  11. 


PRODUCTION  OF  PAPERS. 

I.  In  trarer  toi  b  bond,  ■  motion  to  conpel 
delivBiy  of  a  copy,  to  enable  the  plaintiff 
to  declare  accuratelf,  irw  denied.  Dtnt- 
lom  T.  FmbUt,  593 

3.  Wben  the  conit  will  order  ole  party  to 
pmduse  papen  in  hie  caitod;  oi  aoder  hii 
contnl,  ibt  (be  idq)ecti(u]  or  b«iw£t  of  the 
cppOMM  FWI7,  993,  3  note  (a] 


ir  the  vendee  leare  eoodi  with  11 
after  coDtract  of  aale  executed, 
impliea  a  promiae  by  the  vendee  t 
expente  of  keeping  them.    Rot 


PROMISSORY  NOTES. 
See  Bill*  or   EiciuNai   inp   Pi 


PURCHASER. 
See  Mo»T<i*a«.  IV.  5,  6,  7.     V. 


The  affidavit  fin  a  reference  need 
where  the  venue  i>  laid.  Of: 
Strong, 


REGISTRY  OF  DEEDi 
See  Died,  1,  3^  4,  6. 


See  ViifDoa  and  Vkhdec 


See  Exictrrou  um  AoannwnATt 


REMAINDER. 

See  EiicvraaT  Dtma,  3,  7, 1 


INDEX. 
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RENT. 
See  DuTRXM. 

RES  JUDICATA. 
See  Action,  1,  3. 

RETURN  OF  WRITS. 

1.  On  a  return  of  cepi  corpus^  the  plaintiff 
may  proceed  to  file  common  bail  and  take 
judgment,  though  the  sheriff  in  fact  have 
suffered  the  defendant  to  go  at  large  with- 
out bail.     Byrne  ▼.  Morrif,  472 

2.  A  return  by  a  sheriff  thus :  "  I  have  taken 
the  defendant,  who  remains  under  my  cus- 
tody, 00  sick  that  I  cannot  have  his  body 
before  the  justices,  &.C.,"  is  a  return  of  cevi 
corpus  simply,  and  the  addition  **  so  sick, 
Slc."  is  surplusage.  id, 

3.  It  seems,  that  the  English  return  of  Ian- 
guidua  has  no  application  to  this  state,  id, 

4.  And  see  note  (a)  p.  477. 


ROADS. 
See  HiOHWATi. 


RULE  TO  BRING  IN  THE  BODY. 

1.  Origin  and  history  of  this  rule.  477,  n.  (a) 

2.  Rule  to  bring  in  the  body.  People  v. 
AfartA,  493 

3.  Rule  for  attachment  for  not  bringing  in 
the  body.  id. 

4.  The  sheriff  must  have  full  20  days  notice 
of  the  rule  to  bring  in  the  body,  exclusive 
of  the  1st  day  of  term.  id. 

5.  On  the  sheriff  becoming  fixed  for  not  bring- 
ing in  the  body,  the  general  rule  is  that  he 
must  pay  the  whole  debL  People  ▼.  Ad» 
gate,  504 

6.  But  if  the  defendant  has  been  insolvent 
from  the  beginning  so  that  the  plaintiff 
could  have  lost  nothing,  the  court  will  or- 
der a  perpetual  stay  of  proceedings  against 
the  sheriff  as  to  the  debt  allowing  the 
plaintiff  to  proceed  and  collect  ail  costs,  id, 

7.  And  this  was  done  where  the  sheriff  had 
neglected  to  appear  upon  his  recogizance 
taken  upon  the  attachment^  by  reason 
whereof  there  was  judgment  against  him 
and  his  baiL  id. 


s 


SALE  AND  REDEMPTION  OF  LANDS 
ON  EXECUTION. 

See  ElxicuTiON,  2,  3,  6|  7.    Jvdqukht, 


SALE  OF  BANK  STOCK. 
See  Vendou  and  Vsndki. 

SALE  OF  CHATTEIA 
See  Insurance,  3  to  9.    Wabkantt  or  Cairr- 

TBLS. 

SALE  FRAUDULENT. 

See  Feavditlsnt  Saza 

SERVICE  OF  PAFER& 
See  Practioe,  IV. 

SET  OFF. 

1.  i9«Nojf— 'Authorities,  limiting  thd  rfcliC  of, 
to  cases  of  mutual  debts,  and  excluding  the 
right  to  set  off  torts  and  damages  npon  a 
special  agreement,  cited  by  couiuiel  for  the 
respondent,  with  those  which  show  the  niltf 
to  be  the  same  in  equity  as  at  law.  Jf '- 
Donald  v.  NeiUon,  139 

2.  To  constitute  a  right  of  set-off  in  equity, 
there  must  be  mutual  debts  between  thd 
same  parties,  in  their  own  right,  of  the 
same  kind  or  quality,  and  be  deariy  ascer- 
tained or  liquidated.  Per  Woodworth,  J.  id, 

3.  A  court  of  equity  follows  the  same  rale  arf 
a  court  of  law,  in  respect  to  set  ofL  Fler 
Woodworth,  J.  H^ 

See  Costs,  L  SL 

SETTLEMENT. 
See  Pooa,  2  to  10. 

SHAM  PLEJA. 
See  Pleas  and  Pleadino^  9L 

SHERIFF. 
.1.  A  riieriff  m  not  boond  toobaf  tba 
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tionfl  of  a  party,  in  cxrcutinff  a  fi.  fa.  if  he 
i*r«s  it  will  producH  a  jjrfal  sucrilicc  of  pn>- 
{M'rty:  M 'Donald  v.  yriUon,  139 

9.  But  should  ruthiT  post  pour  ihn  puIc  :  cs- 
pecially  where  the  plaintiff*  cannot  tiustuln 
uny  injury  by  the  delay.  id. 

3.  He  ehouhl  taki?  all  ne^e^Mia^}'  and  lawful 
meafturefl  to  secure  the  miin  he  is  directed 
to  levy ;  id 

4.  But  u  to  the  time,  place  and  manner  of 
Rale,  he  is  vej^tcd  with  a  sound  discre- 
tion, id. 

5.  Duty  of  offi-cfrn  in  rxfruting  proce»9 — 
The  law  will  make  tlie  inoi:t  liberal  in- 
tendment in  favor  of  its  ministerial  offi- 
cers, but  will  not  |>rrniit  them  to  refort  to 
the  ultima  ratio,  when  thf*  lej^itimate  ob- 
jects, which  it  iH  their  duty  to  effect,  can 
De  accomplished  by  milder  means.  Per 
ft^ntherland,  J.  id. 

6.  Sheriff* should  obey  a  fi.  fa.  in  havin^f  mo- 
ney at  return  day — should  not  show  favor 
nor  give  unreasonable  delay,  nor  be  £ruilty 
of  oppresbion,  nor  nfiv  more  severity  than  is 
necessary*.     Per  Suvajje,  C'h.  J.  id. 

7.  The  sheriff*  may  sell  a  trnn  in  floods  or 
chattels,  upon  execution  against  the  lessee  ; 
and  the  purchaser  acquires  a  right  to  uc^c 
the  goods  during  the  term.  Van  Antwerp 
V.  Aeirman,  543 

8.  If  the  sheriff* sell  the  goodi*  as  the  absolute 
property  of  the  tenant,  not  mentioning  his 
special  property,  though  he  know  of  it,  no 
action  lies  against  him  for  this  at  the 
suit  of  the  lessor  :  for  it  does  not  divest  the 
lewor*!  light  or  impair  his  reversionary 
interest,  tt?. 

9.  Aliter,  it  seems,  if  he  destroy  the  goods  or 
otherwise  injurr  them.  id. 

10.  The  sheriir  cannot  seize  and  sell  the  pro- 
perty of  A.  upon  an  execution  against  B.  id. 

]  1.  Proceedings  to  obtain  leave  to  prosecute 
the  general  sureties  of  a  sheriff,  under  the 
statute,  (1  R.  L.  5:21,  s.  6.)  Ex  parte 
NahU,  59(1 

13.  In  general,  the  affidavit  should  show  a 
fi»fa.  and  return  of  nulla  6ona,  6lc.,  on  the 
judgment  against  the  sheriff*;  but  this  is 
not  necessary-,  where  it  is  shown  clearly 
that  he  is  insolvent.  i  J. 

Bee  Costs,  IV.  3.     RETtJRN  of  Writs.     Rule 

TO    BRING    IN  THE    BODY. 


ant  against  the  weight  of  evidence, 
trial  will  not  be  irntnted. 

3.  In  slander,  tor  charging  plaintiff  w 
lony^  evidence  of  his  general  chart 
admissible,  iu  mitigation  of  dama^ 
dcr  the  general  issue.  Paddock  v. 
bury, 

3.  Otherwise,  it  seems,  if  a  justifical 
pleaded. 

5.  In  slander,  iu  penal  actions,  action 
libel  and  other  actions,  vindictive  i: 
nature,  a  new  trial  will  not  be  g 
merely  because  the  verdict  is  ar^aiu 
weight  of  evidence. 


STARE  DECISIS. 

]<  The  makim  atare  de.ci»i»  considered, 
endo,  by  counsel ;  by  Root  Pbesidem 
ford,  (Chancellor,  and  Wheeler,  St 
in  the  cnuive  of  discussion :  and  by 
er.  Senator,  in  delivering  his  final  < 
in  the  cause.     Wilke»  v.  Lyon, 

2.  A  point  once  directly  decided  I: 
court 4  may  be  raised  for  the  purp* 
bringing  a  writ  of  error  in  another  > 
but  the  court  will  not  hear  it  argued. 
of  Vtica  V.  Wager^ 


SOLICITORS  &  COUXSfcL  IN  C 

CERY. 


See  Oatus. 


STATUTE. 
See  UsuRT,  10. 


ii 


SLANDER. 

1.  l[p  slander,  where  there  is  the  least  room 
for  criticism  on  the  import  of  the  words, 
this  should  be  determined  by  **ie  jury, 
whose  decision  is  conclusive.  JSx  parte 
Baily,  479 

2.  Slander  is  in  the  nature  of  a  penal  action, 
and  though  the  jury  find  for  the  defend- 


STATUTES  CONSTRUED    EXP! 
ED  OR  CITED. 

[Note. — R.  L.  refers  to  the  Revised  La 
Woodworlh  &  Van  Neas,  in  1813.] 

1613,  April  5,  Sess.  36,  ch.  56,  s.  15. 

Ij.  533.     (Assessment  of  damaj 

the  Clerk.) 
1788,  February  26,  re-enacted  April  6, 

and  again  in  March  19,  1813. 

36,  ch.  32 j  s.  5,  6.     See  2  Grc-< 

101.     lK.andR.482.     1R.L.: 

(Foreclosure  of  mortgage  at  law.' 
1813,  March  19,  Sess.  36,  ch.  32.  s   ]' 

L.  372.     (Registry  of  Mortgages. 
1813,  April  12,  Sess.  36,  ch.  97,  s.  1. 

ffistry  of  Deeds.) 
1786,  February  23,  Sess.  9,  ch.  12,  s.  ] 

L.  53.    (Estates  Tail) 


IKDSX. 
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1813,  April,  9,  8<m  36,  di.  83,  S  R.  L.  3. 

(CoflU.)  -400, 402 

— ^,  April  9,  Seas.  36,  ch.  83,  9  R.  L.  27. 

(CosiB*)  407 
,  April  5,  S688. 36,  dh.  56,  B.  1, 7f   1 R.  L. 

515,  516, 518.     (Reference  Costs.)  412 
,  April  5,  Sess.  36,  ch.  53,  s.  1,  1  R.  L. 

515.     (Costs.)  413 

1818,  April  10,  Sess.  41,  ch.  94,  s.  1  and  5. 

(Costs.)  413 

1813,  April  12,  Sess.  36,  eh.  96,  s.  5, 1  R.  L. 

344.     (Costs.)  413 

1797,  March  28,  >  Cayng^  Bridge  Compa- 
1799,  March    I,  S     ny-  419 

1815,  April  18,  Sess.  38,  ch.233,  s.  1.  (Cay- 
uga Brid^  Company.)  419 
1813,  March  19,  Sess.  36,  ch.  33,s.  39,  2  R. 

L.  283.     (Highways.)  424 
,  March  19,  Sess.  36,  ch.  33,  Si  23, 2  R. 

L.  277.     (Highways.)  277 

1890,  April  12,  Sees.  43,  ch;  184.    (Sale  and 

Redemption  of  liinds  on  fixecution.) 

439 
1813,  April  12,  Sess.  36,  ch.  100,  s.  14,  1  R. 

L.  513.      (Partition,   tenant  by  the 

curtesy.)  438 
,  April  5,  Sess.  36,  ch.  53,  s.  17,  1  R.  L. 

396.    (Certiorari.)  440 
,  April  5,  Sess.  36,  oh-  66,  s.  9,  1  R.  L. 

338.     (Oyer  and  l^erminer.)  445 
,  April  5,  Sess.  36,  ch.  3,  s.  5,  1  R.  L. 

319.    (Supreme  Court.)  445 
,  April  5,  Sess.  36,  ch.  65,  s.  7,  9  R.  L. 

147.     (Court  of  Common  Fleas  and 

General  Sessions.)  445 

1823,  April  19,  Sees.  46,  ch.  197,  s.  1.    (City 

CommissionerB  to  take  affidavits.)  457 
1813,  April  5,  Sees.  36,  ch.  56,  s.  34,  1  R.  L. 

527.     (Women,  Attachment.)        462 
,  April  8,  Sees.  36,  ch.  79,  s.  3,  1  R.  L. 

445.     (Surrogate.)  471 

1823,  February  5,  Sess.  46,  ch.  30.    (Yates 

County.)  471, 526 

1812,  June  19.  (Act  to  divide  the  towns  of 
Greenwich  and  Berlin.)  485 

1820,  April  12,  Sess.  43,  ch.  184.  (Sale  and 
Redemption  of  Lands  on  Execution.) 

497,  518 

1813,  April  9,  Sess.  36,  s.  184,  2  R.  L.  418. 
(City  of  New  York.)  498 

1801,  February  24,  Sess.  24,  ch.  13,  s.  4, 1  R. 
It.  141.  (Certiorari  to  General  Ses- 
sions.) 501 

1818,  April  10,  Sess.  41,  ch.  94,  s.  17.  (Jus- 
tice's Execution.)  506 

1801,  March  21,  Sesi.  24,  ch.  47,  s.  1,  1  R. 
L.  155.     (Double  Costs.)  512 

1820,  March  30,  Sess.  43,  ch.  122,  ft.  2. 
(Double  Costs.)  527 

1818,  April  10,  Sess.  43,  ch.  94,  s.  6.  (Judg- 
ment  by  confession  before  a  Jiistice.) 

548 

1813,  April  12,  Sefts.  36,  ch.  97,  1. 1, 1  R. 
L.  369.  (Proof  and  acknoiHed^ent 
•fDeedk)  552 
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1813,  April  5,  Sesik  36,  eh.  56,  s.  13, 1 R.  Lu 

521.  (Joint  Debtors.)  569 
,  AprU  12,  Sess.  36,  oh.  100.  s.  7,  1  R. 

L.  51 1.     (Partition  of  Lands.)  577 

— ^,  April  12,  Sees.  36,  ch.  96,  a.  13,  1  R 

L.  346.  (Double  Costs.)  579 
,  April  6,  Sess.  36,  ch.  67,  t.  6,  1  R.  Lb 

421.  (Sheriflb  Sureties.)  590 
,  April  d.  Seas.  36,  ch.  56,  s.  14, 1 R.  L. 

521 .     (Taxation  of  Costs.)  591 

1801,  March  20,  Sess.  24,  ch.  25,  s.  3,  1  R. 

L.  143.     (Costs.)  609 

1818,  April  10,  Sess.  41,  ch.  94,  s.  17.  (Ap- 
peal) 605 
1787,  February  20,  Sess.  10,  ch.  2^,  1  R.  Lk 

70.     (Tenures.)  659 

1813,  April  6,  Sess.  36,  ch.  71,  su  3,  9  R.  Lb 

234.     (Banks.)  678 

— ^,  April  13,  Sess.  36,  ch.  104,  t.  4,  2  R. 

L.  507^.    (Special  Sesnciii.)         815 


STAYING  PRCKJEEDINGS, 


See  Practice,  VIL 


SUBPCENA. 
See  Costs,  IIL  2* 


SUPERVISORS. 

See  CLBftt  or  Sessions  and  OtEE  ahd  Tke^ 
MiNiJu    Poor,  4^ 


Sl/RROGATEi 

Bugbee,  an  inhabitant  of  the  town  of  fientdn, 
in  the  county  of  Ontario,  died*  and  after- 
wards the  county  of  Yates  was  erected  in- 
cluding the  town  of  Benton ;  Held,  that 
the  granting  administration  of  the  estate 
of  Bugbee  pertained  to  the  surrogate  of 
Ontario,  and  not  to  the  surrogate  of  Yatea. 
Bugbee  r.  Surrogate  of  Yatet,  471 


Taxes. 

Se0  MoaTOA(M,  V.  & 

TENANt  fiY  TSm  CURTESY. 

See  EiicWwil,  9,  9* 
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TENANT  FROM  TEAR  TO  YEAR. 
S«e  Lamdijoed  ahd  Tbjiaiit. 


TENDER. 
See  Cketioeaki,  9. 

TENURE. 
See  DvntBM. 


TERM  FOR  YEARS. 

See  JuDomcNT. 


TLME. 

].  Where  the  coinpotation  of  time  in  a  eta- 
tote  it  to  be  from  an  act  done,  the  fint 
day,  or  day  of  the  act  should  be  excluded. 
Ex  pmrU  Demn,  605 

St  The  Englieh  and  American  caeoi  which 
relate  to  the  computation  of  time  from  an 
act  done,  either  under  a  iitatute  or  other- 
wiee,  collated.    606  to  615,  note  (a.) 

See  Appeal,  8,  9.  Coers,  II.  1 , 2, 5,  6.  Ex- 
■conoif,  6,  7.  LiMiTATioNe^  Statute  op. 
Umtet,  8,  9,  26. 


TOLL. 
See  Catuga  Beidoe  Company. 


TOWNS, 
See  Mandamus,  5. 


TREATY. 
See  Insueance,  11, 


TROVER. 
See  Peodoction  of  Papees,  1. 

TRUST. 
SeaTBOvrBC 


TRUSTEE. 


A  tnvtee  may  purchase  for  the  ezcic 
efit  of  his  ce»tuy  que  tnut.  And  i 
chase  for  his  own  benefit,  it  is  gi 
set  aside  by  the  eetiuyque  trust,  « 
has  a  right  to  object.  WiUonY.  Tr 

See  EzBCUTOEs  and  ADMixwrEAi 


UNIVERSALIST. 

See  WrrNESB. 


USURY. 

1.  Discounting  a  note  at  7  per  cent, 
ing  the  interest  in  adyauce,  is  n 
eiUier  in  bankers  or  other*.     N. 
men  Ineuranee  Cumpany  ▼.  Sturi 

2.  Where  a  trifling  excess  is  takei 
counting  a  note,  beyond  the  legal 
it  will  be  presumed  to  be  by  mist 
not  by  the  adoption  of  an  erroneoY 
calculation,  until  the  latter  is  sho^ 

3.  Taking  beyond  the  legal  interesi 
take,  is  not  usurious. 

4.Though,  it  eeenu,  it  would  be  o 
where  the  excess  arises  firom  the  i 
adoption  of  an  erroneous  rule  of 
tion. 

5.  Casting  intereitt  upon  the  princ 
30  days  are  the  12th  of  a  year, 
the  6th,  90  days  the  4th  of  a  year 
3  days  of  grace  the  10th  of  a  mo 
discounting  a  note  upon  such  a 
tion,  u  usurious:  and  the  note 
qnently,  void.  N.  Y.  Firemen  I 
Company  ▼.  Ely, 

6.  The  right  to  take  interest  in  ad 
discounting  a  note,  is  not  confined 
bankers,  and  merchants  discooni 
in  the  fair  course  of  commercial 
but  extends  to  indiriduals,  and  oti 
ing  a  general  right  to  discount. 

7.  The  rule  is  this :  Taking  interes 
vance  is  allowed  for  the  benefit  o 
though  it  exceed  the  legal  rate 
est  The  instrument  thus  dis 
must  be  such  as  will,  and  usual 
circulate  in  the  coune  of  trade 
negotiable  instrument,  and  payal 
very  distant  day.  Under  tins  ret 
taking  interest  in  adpance,  eith 
bank,  an  incorporated  company 
banking  poweis,  or  an  indiridna 
usurious. 

8.  An  usage  among  banks  to  cast 
at  a  year  for  360 days;  one-half  < 
for  180  daji;  one-qiiaiteT  of  a  yc 
days ;  one-siith  of  a  year  for  60  di 
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the  3  days  of  ^race  at  oie-tenth  of  a  month, 
would  not  prevent  its  being  usurious, 
though  such  usage  were  uniyeraaL         id, 

9.  The  legal  year  is  365  days;  the  legal 
half  year  is  183  days,  and  the  legal  quar- 
ter 91  days,  the  law  paying  no  regard  to 
the  odd  hours.  id. 

10.  A  statute  cannnet  be  abrogated  or  con- 
trolled by  the  custom  or  usage  of  a  par- 
ticular trade.  id. 

11.  To  constitute  usury,  there  must  be  a 
corrupt  agreement  id. 

12.  Payment,  and  receipt  of  usurious  inter- 
est is  prima  faeitt  eyidence  of  a  corrupt 
agreement.  id. 

13.  This  may  be  repelled  by  showing  that  it 
was  by  mistake.  Examples  of  mistake ; 
miscast ;  miscount  of  money,  &c.  id. 

14.  But  the  adoption  of  an  erroneous  prin- 
ciple of  calculation,  which  g^ves  more  than 
7  per  cent,  per  annum,  and  receiring  the 
discount  or  interest,  according  to  that 
principle,  is  usury,  though  the  lender  be- 
lieve that  he  has  a  legal  right  to  do  so.   td. 

15.  The  former  is  a  mistake  of  the  fact ;  the 
latter  of  the  law.  id. 

16.  An  agreement  to  pay  more  than  legal 
interest,  through  ignorance  of  the  law,  is 
void.  id. 

17.  Whether  there  be  a  corrupt  agreement, 
so  as  to  constitute  usury,  is  a  question  of 
fact ;  but  where  the  facts  are  proved  be- 
yond dispute,  the  law  fixes  the  intent    id. 

18.  This  durtinction  considered  and  illustra- 
ted, id. 

19.  Three  things  necessary  to  constitute 
usury ;  a  loan,  taking  more  than  lawful  in- 
terest, and  a  corrupt  agreement  Bank  of 
Utiea  V.  Wager,  712 

20.  Taking  the  interest  in  advance,  on  dis- 
counting a  note,  is  not  usury ;  though  it 
was  formeriy  held  otherwise.  id. 

21.  But,  it  §eems,  this  is  confined  to  bankers, 
and  those  who  deal  in  commercial  paper 
by  way  of  trade.  id. 

22.  The  cases  upon  the  two  last  points  con- 
sidered, id. 

23.  A  bank  having  established  certain  days 
for  discounting  notes,  discounts  a  note  at 
90  days,  taking  the  interest  in  advance. 
At  the  discount  day  nearest  the  day  when 
the  note  fklls  due,  but  previous  to  the  lat- 
ter, the  note  is  renewed,  the  interest  be- 
ing again  taken  in  advance  ;  and  the  note 
is  renewed  the  same  way  a  third  time  ;  so 
that  for  part  of  the  time  for  which  the 
notes  run,  interest  is  taken  at  the  rate  of 
14.  per  cent,  per  annum,  owing  to  a  lapse 
of  the  notes.  This  is  not  usury,  unless 
there  was  an  agreement  upon  the  first  loan, 
either  express  or  implied,  that  the  note 
should  be  thus  renewed,  or  it  otherwise 
ai^ars  that  the  transaction  was  a  cover 
for  nsurv.  id. 

94.  In  taking  interest  in  advance  on  dis- 


counting a  note,  it  is  lawtVil  to  include  the 
3  days  of  grace  in  the  computation.        id. 

25.  To  every  practical  purpose,  the  days  of 
grace  are  a  part  of  a  promissory  note,    id, 

26.  But  to  take  interest  in  advance  upon 
discounting  a  90  day  note,  calculated  at 
oae-quarter  of  a  year  for  90  days,  is  usu- 
rious, and  the  note  void.  id. 

27.  Receiving  usurious  interest,  intention- 
ally, is  simcient  evidence  of  a  eoirupt 
agreement  id. 

28.  The  policy  of  the  statute  of  oaory  Tin- 
dicated.  id. 

29.  Custom  or  usage  will  not  be  reoeived  to 
sanction  usury.  id. 

30.  S.  P.  as  to  usury,  custom,  diseoanta  Slc 
Bank  of  Utiea  v.  Smalley,  770 

See  JVOQUSHT  BT  CoifFMNMI. 


VENDOR  AND  VENDEE. 

1.  A  transfer  of  bank  stock  is  valid  as  be- 
tween the  vendor  and  vendee,  though  the 
act  of  incorporation  provide  that  no  such 
transfer  shall  be  valid  or  effectual  till  re- 
gistered in  a  book  to  be  kept  by  the  bank 
for  that  purpose,  and  the  debts  due  from 
the  vendor  to  the  bank,  &c.,  shall  be  first 
paid.     Bank  of  Utiea  v.  SmaUey,         770 

2.  This  clause  in  bank  charters  is  intended 
merely  for  the  protection  of  tb«  bank  ;  t. 
e.  to  ?ive  them  a  lien  on  the  stockholder 
for  what  he  owes  the  bank,  and  enablo 
them  to  ascertain  the  penoos  to  whom 
dividends  are  due.  id. 

3.  Til!  registry,  therefore,  it  »eem$,  they 
would  bd  protected  in  a  payment  of  divi- 
dends to  the  person  in  whose  name  the 
stock  stands  upon  the  bank  books,  with- 
out regard  to  any  secret  transfer.  id. 

4.  One  who  has  assigned  his  stock  is  a  oom- 
petent  witness  for  the  bank,  having  this 
clause  in  its  charter,  without  regist^,  oc 
showing  that  he  has  paid,  or  is  not  mdebt- 
ed  to  the  bank.  td!, 

See  PaoM iss. 


VENUE. 

1.  It  seems  the  plaintiff  mttj  liUGi^M  ve- 
nue by  stipulating  to  pay  the  espdae  of 
the  defendant's  witnesses.  Harromm  v. 
BetUy  .  7496 

2.  But  the  defendant  has  no  right -^  a 
change  of  the  venue  by  stipulttlilg  to  pay 
expense  of  the  plaintiff's  witnesses.       uL 

3.  The  usual  elausa  hi  the  act  dhriding  t 
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county,  that  the  division  shall  not  afTect 
any  suit  or  action,  Slc,  (Vide,  Sem.  46,  ch. 
30,  a.  2,  in  relation  to  Yatea  county,)  applies 
to  the  venue,  and  retains  the  place  of  trial 
in  the  old  county.    Juekton  ▼.  Dain$,  536 


VERDICT. 

I.  The  separation  of  the  jury  after  agreeing 
upon  their  verdict,  is  not  a  cause  for  set> 
tmg  aaide  the  verdict     Norton  v.  Hortont 

589 

S.  AUter,  if  there  is  the  slightest  suspicion 
that  their  separation  was  abused,  to  the 
injury  of  the  party.  itL 

9*  The  court  will  not,  on  affidavit,  amend  a 
special  verdict  agreed  upon  by  the  par- 
ties without  trial.    Jackmm  v.  Cannon,  615 

4.  But  if  there  appear  to  have  been  a  mis- 
take as  to  a  material  fact,  by  either  party, 
in  framing  the  verdict,  they  will  order  it 
to  be  vacated  on  payment  of  costs.         id. 

9ee    Ambmumbnt,    6.     Court  of  Common 

Pleas. 


w 

WAR. 

See  Imsuranck. 


WARRANTY  OF  CHATTELS. 

1.  In  an  action  upon  a  warranty  of  a  chat- 
tel, it  is  not  necessary  to  prove  that  the 
wcard  wairant  was  used.  Roberts  v.  Afor- 
gmnt  438 

S.  Any  affinnation  amounting  to  a  warranty 
J0  anAeient  t^. 


WELLS. 

BXITCH  OP  THB  LIPK  AND  CHAaAOTia  OP  Ma. 

JoBH  Wxixe,  14  to  38,  note  (a) 

WILL. 
See  Divm.    Ezicuroia  and  Admxnistra- 

TOB&      EXBCUTOET  DbVHK. 


WITNESS. 

1.  A  party  charged  as  combining  witl 
in  a  fraud  against  which  relief  is 
and  who,  therefore,  is  made  a  del 
but  against  whom  no  particular  : 
pray^,  may,  though  liable  for  coct 
witness  for  his  co-defendants.  If' 
V.  NeiUont 

2.  He  comes  within  the  exception 
general  rule  excluding  a  witness  on  i 
of  interest,  vil.  that  where  the  in 
contingent  or  uncertain,  the  wit 
nevertheless  competent,  and  the  o 
shall  be  confined  to  his  credibility. 

3.  It  seems,  that  communications  e 
an  attorney  at  law,  by  one  who 
tained  him  to  conduct  a  foreclm 
advertisement,  under  the  act  con 
mortgages,  such  communications 
relation  to. the    business  of    the 
sure,  are  to  be  considered  as  coni 
communications  between  attorney 
ent ;  and  therefore  inadnussible  in  e 
agahist  the  client.     WiUon  v.  Trot 

4.  One  who  believes  in  the  existen 
God,  who  will  punish  him  if  he 
falsely,  is  a  competent  witness,     i 
Swartwood. 

5.  Within  this  definition,  an  univeraal 
believes  future  punishment  not  to 
nal,  is  a  competent  witness. 

6.  To  this  point,  see  also.  The  People 
teoon,  Cor.  Walworth,  C.  Judge, 
(a;)  and  Anon.  Cor.  Williams,  C. 
supplement  to  that  note,  at  page 
which  opinions  is  considered  the  c 
whether  one  is  a  competent  witne 
believes  in  a  Aiture  punishment  in 
only. 

See  Vkndok  and  Vbndke,  4. 


WOMEN. 


See  Ejectment,  5,  6. 

WRIT  OF  ERROR. 
See  Stake  Decuu,  2, 


END  OF  VOLUME  SECOND. 
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